Sample Trail Easement from

Town, Local Land Trust or Individual  to 
Qualified Easement Holder
East Overshoe Conservation Trust, their successors and permitted assigns (hereinafter referred to as "Grantor", which word is intended to include jointly and severally, unless the context clearly indicates otherwise, the above-named Grantor, its heirs and assigns, any successors in interest to the subject premises, and their executors, administrators, and legal representatives), 

GRANTS, as a gift, to the Trail Stewardship Trust, a Massachusetts non-profit corporation located at 497 Pathway Drive, East Overshoe,  Massachusetts 00000, and their successors and permitted assigns (hereinafter referred to as "Grantee", which word shall, unless the context clearly indicates otherwise, include the Grantee's successors and/or assigns), 

with QUITCLAIM COVENANTS, in perpetuity, a trail easement over land in East Overshoe Massachusetts, described in a deed to East Overshoe Conservation Trust dated July 7, 1999 and recorded at the Registry of Deeds in Book 001, Page 002, (hereafter referred to as the "Premises") over the trail or trails, now or hereafter established, as generally depicted on a plan entitled "Plan of Land in East Overshoe Mass." attached hereto as Exhibit A and incorporated herein, and hereafter referred to as the "Trail". (Note:  It is important to clarify the easement area and whether it is broader than the actual treadway of the trail.  It is often a good idea to secure an easement over a corridor within which the trail may be constructed, maintained and relocated if necessary.)   This grant is made exclusively for conservation purposes, to wit: to provide outdoor recreational opportunities and education for the residents and visitors of East Overshow, in particular along a trail, all in accordance with the following purposes and provisions:

I. 
PURPOSES: 

The purposes of this Easement as set forth below are hereinafter collectively referred to as the "Purposes of this Easement" and Grantor and Grantee acknowledge that the Purposes of this Easement are:


1.
The primary purpose of this Easement is to provide permanent and perpetual  public, passive, recreational access to the EO Mountain area in East Overshoe, Massachusetts, and to locate the Trail so that it provides pedestrian, non-motorized, recreation. 


2.
The secondary purposes of this Easement are to preserve the scenic beauty and natural, ecological qualities of the EO Mountain area, to limit erosion caused by public use of the Trail consistent with public recreational and other uses specifically permitted by this Easement, and to protect and maintain any private or public investment made in obtaining this Easement, in establishing the Trail, and in constructing and managing the Trail.

II. USES AND OBLIGATIONS.


1.
Public Access: Grantee may permit, in its sole discretion, public access to the Trail for four-season, pedestrian or mechanized, non-motorized recreational activities such as walking and cross-country skiing. Except as provided below, motorized vehicles are not permitted. Overnight camping and fires are not permitted. Grantee shall have the right, in its sole discretion, to restrict or limit public use and access to the Trail. If use of the Trail materially interferes with Grantor’s quiet enjoyment of the Premises on a frequent, continuous basis, and measures taken by Grantee do not, in Grantor’s reasonable opinion, sufficiently abate the interference, Grantor may close the Trail for a period not to exceed two weeks to enable Grantee to take corrective action. Grantor shall provide written notice to Grantee of such closure no less than one (1) week prior to the aforementioned action.


2.
Trail Location: While the location of the Trail is generally described in Exhibit A attached hereto and incorporated herein, the precise location shall be fixed on the ground by mutual agreement of Grantee and Grantor, and marked by blazing, signs or otherwise along the perimeter of the Trail by Grantee. The Trail location may be altered from time to time by mutual consent of Grantee and Grantor. Grantor and Grantee shall locate the Trail in a manner consistent with the Purposes of this Easement. If Grantor and Grantee are unable to agree on the Trail location, said matter shall be submitted for binding arbitration as provided in Section IV, below.


3.
Trail Construction/Maintenance: Grantee shall have the right, but not the obligation, at Grantee's expense, to construct, manage, use, repair and maintain a Trail, including the right to install, maintain, repair and replace waterbars, steps and other trail surface structures, as well as bridges and/or culverts as necessary to traverse surface waters within the Trail.  Prior to the initial Trail installation, Trail relocation, and major maintenance activity, Grantee shall give at least two (2) weeks notice to Grantor in writing. The treadway of the Trail shall not exceed 8 feet in width.  Grantor shall have no obligation to construct, reconstruct, repair or maintain the Trail or any trail surface structures or other improvements thereon, including without limitation, any construction, reconstruction, repair or maintenance required in order to comply with any current or future laws or regulations concerning handicap accessibility.   Grantee shall obtain and bear any costs associated with obtaining permits required carry out trail or trail related improvements.

4.
Vegetation Management: Grantee shall not cut or remove any vegetation from the Premises until the Trail has been located on the ground as provided above. Grantee may clear brush as required to maintain the Trail and may remove dead, dying or diseased vegetation within the Trail which poses a safety risk or impediment to travel along the Trail, as well as remove invasive and/or exotic vegetation, after the Trail has been constructed; otherwise, Grantee may cut or remove additional vegetation only with prior written consent of Grantor. Grantor shall not harvest any trees along the Trail without the prior written consent of Grantee, except that Grantor may remove dead, diseased or dying trees or invasive and/or exotic vegetation without prior permission of Grantee, provided that Grantor have given Grantee notice of the proposed activity so that Grantee can divert public use of the Trail, if necessary.


 5.
Fencing, Barriers and Signs: Grantee, or Grantor with Grantee's prior written consent, may erect and maintain such fencing and barriers along the Trail as may be reasonably necessary to prevent access to the Trail by motorized vehicles. Grantee shall have the right to erect reasonable signs, blazing or other markings along the Trail to inform the public of the Trail location or other Trail features. Grantor shall not erect fences, barriers or signs that impede permitted access to or use of the Trail.



6.
Motor Vehicles: Grantee may use motorized vehicles and equipment along the Trail to construct, relocate, maintain, repair and patrol the Trail, and for medical emergencies.   Grantee shall permit motorized wheelchairs and similar vehicles for the handicapped along the Trail.  Grantor and Grantee shall not use or permit the use of motor vehicles along the Trail, except as specifically provided in this Section II.


7.
Driveways and Other Access: Except as specifically permitted under this Easement, no rights-of-way, easements of ingress or egress, driveways, roads, utility lines or other easements shall be constructed, developed or maintained into, on, over, under, or across the Trail, without the prior written permission of the Grantee. Grantee may grant, condition or deny permission in its sole discretion.


8.
Buildings and other Non-Recreational Uses: Grantor shall use the Trail exclusively for recreational and open space purposes. No residential, commercial or industrial activities shall be permitted, and no building or structures shall be constructed, created, erected or moved into or along the Trail, other than the Trail surface structures mentioned in Section II(3).


9.
Excavation, Mining and Trash: Except as provided in Section II(3), there shall be no disturbance of the surface of the Premises, including, but not limited to filling excavation, removal of topsoil, sand, gravel, rocks or minerals, or change of the topography of the Trail in any manner. In no case shall surface mining of subsurface oil, gas, or other minerals be permitted. Further, there shall be no placement, collection, or storage of trash, human waste, ashes, chemicals, hazardous or toxic substances, or any other unsightly or offensive material within or along the Trail.


10.
Liability: Grantor may, in Grantor’s discretion, close the Trail to public use in the event the landowner liability protection afforded by Massachusetts General Laws, Chapter 21, Section 17C ("M.G.L. c.21, §17C") is repealed or altered in a manner which materially increases, in Grantor’s reasonable opinion, Grantor’s potential liability to public users of the Trail, and (a) no other statute or law affords Grantor, in Grantor’s reasonable opinion, liability protection which is substantially similar to that now afforded by M.G.L. c.21, §17C; and (b) Grantee elects not to provide reasonable insurance coverage or otherwise agrees to hold Grantor harmless against potential liability to public users of the Trail.


11.
Miscellaneous: No use shall be made of the Trail, and no activity shall be permitted along the Trail which, in the reasonable opinion of Grantee, is or may possess the potential to become inconsistent with the Purposes of this Easement.

III.
MANAGEMENT

Grantee may assign its rights and obligations under this instrument with regard to construction, re-location and management of the Trail to an individual or entity (the "Manager"), provided, that Manager (1) is qualified and has the capacity to perform the Trail management functions of Grantee; (2) Manager undertakes in writing to fulfill the management obligations of the Grantee; and (3) Grantee first provides written notice to Grantor of the name, address and other means of contacting Manager.

IV.
COMPLIANCE WITH EASEMENT AND BINDING ARBITRATION


Grantor and Grantee shall take reasonable steps to periodically inspect the Trail to assure compliance with this Easement.  In the event that either Grantor or Grantee become aware of an event or circumstance of non-compliance with this Easement, that party shall give notice to the other of such event or circumstance of non-compliance via certified mail, return receipt requested, and demand corrective action sufficient to abate such event or circumstance of non-compliance and restore the Trail to its previous condition. Any event or circumstance of non-compliance with this Easement not corrected voluntarily shall be submitted to binding arbitration.


The arbitrator's authority shall include the right to determine whether a violation of this Easement by either Grantor or Grantee has or continues to occur, and what corrective action is appropriate. Further, the arbitrator's authority shall include the right to determine whether public use of the Trail materially interferes with Grantor’s quiet enjoyment of the Premises on a frequent basis, whether Grantee's corrective action is sufficient, and what additional corrective action should be implemented to achieve the objectives of permitting reasonable public recreational access without materially interfering with Grantor’s quiet enjoyment of the Premises. The arbitrator's authority shall include the right to temporarily close the Trail to public use but shall not include the right to permanently close the Trail.


The arbitrator shall be selected by the parties or by the American Arbitration Association if the parties cannot agree on an arbitrator. The costs of arbitration shall be shared equally by the parties, unless otherwise determined by the arbitrator due to one party being unreasonable or otherwise dilatory. The decision of the arbitrator shall be binding on the parties. The parties shall select an arbitrator within two weeks of the submission of an issue to arbitration, and every reasonable effort shall be made to complete arbitration of any dispute within thirty (30) days of the selection of an arbitrator.


Notwithstanding the foregoing, Grantor and Grantee reserve the right to bring an action in a court of competent jurisdiction to (1) secure a temporary restraining order or preliminary injunction to maintain the status quo pending the arbitration of a dispute; (2) enforce a directive issued by an arbitrator to maintain the status quo pending disposition of the arbitration proceeding; or (3) enforce a final order issued by the arbitrator. The prevailing party shall be reimbursed the reasonable costs of enforcement, including staff time, court costs and reasonable attorney's fees, in addition to any other payments ordered by such Court. The remedies described herein are in addition to, and not in limitation of, any other remedies available to Grantee at law, in equity, or through administrative proceedings.


No delay or omission by Grantee or Grantor in the exercise of any right or remedy shall impair Grantee's or Grantor’s rights or remedies or be construed as a waiver. Nothing in this Section IV shall be construed as imposing any liability upon a prior owner of the Premises or holder of this Easement, where the event or circumstance of non-compliance shall have occurred after said prior owner's ownership or control of the Premises or said prior holder's rights in this Easement have terminated.

V. 
MISCELLANEOUS PROVISIONS


1.
The burdens of this Easement shall run with the Premises in perpetuity, and shall be enforceable against Grantor and the successors and assigns of Grantor that hold any interest in the Premises.  The benefits of this Easement shall be in gross and shall not be assignable by Grantee, except to a State agency, municipality, or "qualified organization", as defined in Section 170(h) of the Internal Revenue Code of 1986, as amended, in accordance with the laws of the Commonwealth of Massachusetts and the regulations established by the Internal Revenue Service governing such transfers.


2.
In the event this Easement is extinguished by eminent domain or other legal proceedings, Grantee shall be entitled to any proceeds which pertain to the extinguishment of Grantee's rights and interests in this Easement.


3.
Upon the transfer of all or part of the Premises, Grantor shall notify Grantee in writing no less than twenty (20) days after the transfer of the Premises to new owners, and shall include the name(s) and address(es) of Grantor’s successor(s) in interest.


4.
The term "Grantor" shall include the heirs, successors and assigns of the original Grantor, East Overshoe Conservation Trust, Inc. The Term "Grantee" shall include the successors and assigns of the original Grantee, Trail Stewardship Trust, Inc.

5.
Invalidation of any provision hereof shall not affect any other provision of this Easement.


6.
Grantor represents that the conveyance herein does not constitute all or substantially all of Grantor's assets in the Commonwealth of Massachusetts.


7.
This instrument is exempt from State Excise Stamp Tax pursuant to M.G.L. c. 64D, §1.


8.
For Grantor's title, see deed recorded with Registry of Deeds in Book 001, Page 002.

Executed under seal this _____ day of __________, 2005






East Overshoe Conservation Trust, Inc. 






By: _____________________________________








Roberta Traillover, its Executive Director

COMMONWEALTH OF MASSACHUSETTS
 

                 , ss.                                                                         
 

On this __________ day of _______________________, 2007, before me, the undersigned notary public personally appeared ____________________________, ___________________________, and ________________________________, proved to me through satisfactory evidence of identification, which consisted of  _________________________________, to be the persons whose names are signed on the preceding or attached document, and acknowledged to me that they signed it as the Conservation Commission of the Town of West Newbury voluntarily for its stated purpose.
 

______________________________
Notary Public
                                                                                    My Commission Expires:
ACKNOWLEDGMENT OF ARBITRATION


We understand that Section IV of this instrument contains an agreement to arbitrate. After signing this document we understand that we will not be able to bring a lawsuit concerning any dispute that may arise which is covered by the arbitration agreement set forth in Section IV, unless it involves a question of constitutional or civil rights. Instead, we agree to submit any such dispute to an impartial arbitrator. We understand that the arbitration provisions of this instrument are limited exclusively to matters set forth in said Section IV. 

_______________________________


Dated:__________

Grantor, East Overshoe Conservation Trust, Inc.

_______________________________


Dated:__________

Grantee, Trail Stewardship Trust, Inc. 
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