




















 
Mark J. Cool
250 Fire Tower Rd.
Falmouth, MA 02574
December 5, 2011
 
Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston MA 02108
 
Re: Comments on Commissioner Kimmell’s Action Plan for Regulatory Reform at the 
Massachusetts Department of Environmental Protection (MassDEP)

Dear Commissioner Kimmell,
 

Please find my comments regarding the proposed expansion of the categories of “limited 
projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its regulations (310 
CMR 10).
 
·      The construction of a renewable energy project does not fall into the same category as the 
current five types of projects now covered by the “limited project” exemption of the wetlands 
regulations. These “limited projects” are 1. closure of solid waste landfills, 2. airport safety, 3. 
dam safety, 4. development of safe drinking water supplies from groundwater, and 5. cleanup of 
releases of oil and hazardous materials.

·      According to the Massachusetts Wetland Protection Act the common factors in all five 
“limited projects” are their importance to the protection of public health, safety and/or the 
environment. The construction of an industrial wind turbine is not important to the protection 
of public health, safety and/or the environment. In fact an industrial wind turbine project 
maybe the antithesis of the protection of these factors.

·      You’ve stated that giving renewable energy projects a “limited project” status under the WPA  
“will benefit the environment by creating a more streamlined and predictable permitting 
pathway for projects that help improve air quality, reduce greenhouse gas emissions and boost 
the green economy. I disagree that renewable energy projects will improve air quality, reduce 
greenhouse gas emissions and boost the green economy.

·      Industrial wind turbines do not improve air quality, nor do they reduce greenhouse gas 
emissions because ----- Any calculation of the CO2 emissions reduced by wind generation must 
take into account both the fuel that is replaced and the compensating conventional fuel 
generation. Such a calculation, involving a randomly intermittent renewable like wind, cannot 
be done using a single emissions factor.  With these ideas informing analysis, performance data 
from Britain, Denmark, Ireland, and Germany shows that “a substantial part of the theoretical 
CO2 saving does not accrue in practice. In some circumstances there may be only minimal 
benefit.”  
  [White, David, Reduction in Carbon Dioxide Emissions: Estimating the Potential
 Contribution from Wind-Power, commissioned and published by the Renewable 
 Energy Foundation, December 2004. White has earned BSc, C Eng, F I and Chem E. 



 degrees. This is perhaps the best comprehensive analysis of the limitations of industrial 
 wind energy to date.]

·      Industrial wind turbines do not boost the green economy because ----  In March 2009, 
researchers Gabriel Calzada Alvarez and colleagues at the Universidad, Rey Juan Carlos released 
a study examining the economic and employment effects of Spain's aggressive push into 
renewables. What they found confounds the usual green-job rhetoric: 
 [ "Study of the Effects of Employment of Public Aid to Renewable Energy 
 Sources" (draft, Universidad Rey Juan Carlos, March 2009), ]
 • Since 2000, Spain spent 571,138 euros on each green job, including subsidies of 
more than 1 million euros per job in the wind industry.
 • The programs creating those jobs destroyed nearly 110,500 jobs elsewhere in the 
economy (2.2 jobs destroyed for every green job created).
 • The high cost of electricity mainly affects production costs and levels of 
employment in metallurgy, nonmetallic mining and food processing, and beverage and tobacco 
industries.
 • Each "green" megawatt installed destroys 5.28 jobs elsewhere in the economy on 
average.
 • These costs do not reflect Spain's particular approach but rather the nature of 
schemes to promote renewable energy sources.

Spain has found its foray into renewable energy to be unsustainable.  No present projection 
indicates the trend shall be any different in the U.S.

·      If the wind turbines don’t get a “limited project” status and an industrial wind turbine 
project cannot be sited because the local conservation commission declines to issue a permit, the 
Commissioner can always issue a variance.  This is a clear “Home-Rule” violation.  

·      The areas most suitable for wind development in Massachusetts - the Cape, North and South  
Shores, and the Berkshires - are also the areas where the environment, and specifically wetland 
resource areas, are very fragile. Therefore greater care must be taken to make sure that the 
resource areas are protected.

·      You’ve stated that putting renewable energy projects in the “limited project” category will 
“benefit the environment by creating a more streamlined and predictable permitting pathway.” 

This is an outrageously misleading statement.  Putting renewable energy projects in the “limited 
project” category will create a more streamlined and predictable permitting pathway, not at all 
for the benefit, rather, for the decided derogation to the environment. 

Respectfully,

Mark J. Cool

























































From: Goodman, Abbie
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 4:53:27 PM

From the American Council of Engineering Companies of Massachusetts
 
MEMORANDUM
 
TO: Commissioner Kenneth L. Kimmell, Department of Environmental Protection

FROM:

 
Abbie Goodman, Executive Director, ACEC/MA (agoodman@engineers.org)
John M. Schmid, PE, LEED AP, Chair, ACEC/MA Private Sector Committee
Francis Yanuskiewicz, Co-Chair, ACEC/MA Environmental Affairs Committee

DATE: December 5, 2011

RE: DEP Regulatory Reform
Draft Action Plan, dated October 24, 2011  

 
 
ACEC/MA thanks you for the opportunity to review and comment on the October 24, 2011 Draft Action Plan for
Regulatory Reform at DEP.  We also appreciate your discussion of the pertinent plan issues and some of your
goals for DEP going forward at the ACEC/MA Environmental Affairs Committee Meeting on October 26, 2011. 
 
Overall, we concur with the plan as presented, and understand the challenge that you have in meeting
environmental protection goals in the face of decreasing budgets and staff.  “Doing more with less” is a reality for
the engineering community and to our clients. 
 
 We offer the following comments to assist you in finalizing this plan. 
 
1.        ACEC/MA generally supports the changes proposed for the Waste Site Cleanup program (as related to the

MCP program) as they should be a benefit to clients and project progress. (i.e. changes such as
Simplifying Activity & Use Limitations (AULs) and Streamlining Tier Classification, and Revising the
Numerical Ranking System (NRS)).

 
ACEC/MA suggests that Department of Environmental Protection (DEP) continue to take steps to prioritize
the most serious Tier I sites, regardless of any such modifications to current processes.  There is general
agreement that the AUL process and the Tier Classification/NRS need to be simplified.  Simplifying the
AUL process will benefit consultants as well as clients through reduced consulting fees. There is often
significant time spent “chasing” the existing AUL regulations.  

 
2.        ACEC/MA generally supports the proposal to privatize the annual compliance inspection of Solid Waste

Landfills by creating a list of certified solid waste inspectors, to whom DEP would annually assign a
specified number of random inspections of 24 active landfills (at permit holder’s expense).

 
ACEC/MA recommends that the list of certified inspectors include MA Professional Engineers (PE) with
prerequisite solid waste experience, as a minimum.  

 
4.      ACEC/MA supports the proposal for only targeted review of Wetlands permits and for immediate issuance

of a Wetland File No. by the DEP.  These will help avoid delays/delayed hearings.
 
5.        ACEC/MA supports the proposal to establish a Wetlands General Permit for certain activities.

 
ACEC/MA suggests that DEP roll out such a program with an educational outreach to all local
Conservation Commissions (and their agents) to encourage them to follow suit as much as possible.
Consistency with state-wide standards at the local level, based on clear state guidance, would be a real
plus!

6.      ACEC/MA supports the proposed exemption for wetlands “resource areas” created by man-made
stormwater retention basins built before 1996, if the stormwater system meets the DEP’s performance
standards.

 
ACEC/MA recommends that the DEP considers allowing pre-existing man-made features that do not meet
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current DEP performance standards, be exempt if an owner were to retrofit such features so as to meet the
standards.  Perhaps such retrofit work could be done under a WPA  Determination of Applicability, thereby
avoiding full wetlands permit filing?

 
5.      ACEC/MA supports “Elimination of Sewer Extension & Connection Approvals”
 

ACEC/MA recommends that the DEP issue a “guidance document” for use by local authorities, and
hopefully all local authorities would be required to apply the same standards and implement them using
accepted, published guidelines for consistency across all DEP regions.

 
6.        ACEC/ MA supports DEP stepping away from Title 5 septic system variances as this will save time for

applicants.
 

ACEC/MA recommends that the DEP reconsider delegating “shared system” approvals to municipalities. In
ACEC/MA’s experience, some local Boards of Health and Health Agents are not well equipped to handle
these somewhat more complex projects, and they may impose unreasonable restrictions as a result.
However, should the DEP proceed with this reform, we suggest the DEP issue a “guidance document” to
local authorities who would then become responsible for shared systems approvals going forward.

 
7.      ACEC/MA supports that the DEP require groundwater dischargers to hire qualified professionals to conduct

a periodic compliance/structural assessment of facilities based on design life of the facility and expected
need for repair/replacement; and in establishing a workable system for third-party facility assessments by
establishment of standardized review and inspection protocols and establishment of minimum qualifications
for the certifying professionals.

 
ACEC/MA recommends that the qualifications for certifying professionals  should include requiring a
Massachusetts Professional Engineer (PE), at a minimum.  We offer to work with DEP to establish other
specific criteria for those certifying professionals with regard to experience with the design, operation and
maintenance, monitoring, and long term performance of the treatment and disposal facilities. 

 
Other suggestions for regulatory reform not in the Commissioner’s 10/24/11 document

 
8       ACEC/MA suggests that DEP look into Wetlands Protection Act (WPA) permit appeals processes,

specifically with regard to the time frames for reviews and the adjudicatory hearings, even when such
appeals are clearly intended to delay projects and are not based on actual impacts and sound technical
issues.   Addressing this one issue, and the appeal processes for other DEP-issued permits and
superseding orders, could save DEP staff considerable time and effort and, allow DEP staff to focus on
those appeals processes associated with projects that potentially may have more significant environmental
consequences. 

 
 
Thank you for this opportunity to comment.  We are available to meet or discuss these comments in greater
detail, and look forward to assisting you as you move to implement these important initiatives.
 
The American Council of Engineering Companies of Massachusetts (ACEC/MA) is the business association of
the Massachusetts and Rhode Island engineering industry, representing over 110 independent engineering
companies engaged in the development of transportation, environmental, industrial, and other infrastructure. 
Founded in 1960 and headquartered in Boston, MA, ACEC/MA is a member organization of the American
Council of Engineering Companies (ACEC) based in Washington, DC.  ACEC is a national federation of 51 state
and regional organizations.  ACEC/MA can be reached at 617/227-5551 or on the web at www.acecma.org
 
 

= = = = = = = = = = = = = = = = = = = = = =

Abbie R. Goodman, ACEC/MA Executive Director

American Council of Engineering Companies of Massachusetts (ACEC/MA),  The Engineering Center, One Walnut Street, Boston, MA   02108-3616  USA

Direct T: 617/305-4112,  Main: 617/227-5551 x112,   F: 617/227-6783

E:   agoodman@engineers.org     Web:  www.acecma.org

= = = = = = = = = = = = = = = = = = = = = =

        Follow us on Twitter at:    http://twitter.com/ACECMA

       When Associations Need Help, They Call THE ENGINEERING CENTER (TEC). We provide association management services to engineering, land surveying and related

associations.  TEC's Sponsors are the American Council of Engineering Companies of Massachusetts (ACEC/MA),  the Boston Society of Civil Engineers Section/ASCE (BSCES),

http://www.acecma.org/
http://twitter.com/ACECMA


and the Massachusetts Association of Land Surveyors  and Civil Engineers (MALSCE).   TEC's web site:  www.engineers.org
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From: Art Allen
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Wednesday, November 09, 2011 5:51:20 PM

Hello:
 
I have particular concerns regarding recommendation A.5. Over my 16 year career in wetland
science I have worked extensively with Conservation Commissions as a consultant and as a
proponent’s representative. In my experience, Commissions (particularly those without staff) rely
heavily on the comments and recommendations from DEP regarding basic filing requirements for
Notices of Intent. Many filings are deficient or do not provide sufficient information regarding
general performance standards for resource area alterations and wildlife habitat impacts. Without
DEP feedback I am afraid that under-resourced Commissions will rely more heavily on project
representatives and this sets up an inherent conflict of interest. Many Commissions are in the habit
of assuming that the filing is complete if the DEP file number has been issued without comment. I
hope that there is a way to continue providing timely DEP review and comment on filings. It seems
that without this review DEP will lose control of the filing process and many Commissions will issue
Orders based on insufficient or inaccurate information.
 
Thank you,
 
Arthur Allen, CPSS, CWS, CESSWI
Vice President
EcoTec, Inc.
102 Grove Street
Worcester, MA 01605
508-752-9666, ext. 24
Fax: 508-752-9494
Email: aallen@ecotecinc.com
Website: www.ecotecinc.com
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To: Commissioner, MassDEP (DEP)
Subject: Draft Action Plan for Regulatory Reform at MassDEP
Date: Tuesday, October 25, 2011 1:31:41 PM

Dear Commissioner,
 

I have read and understand the draft plan for reform. I have to say it is perfect. As a primary
stake holder in this area I definitely think that all of these actions not only streamline the system but
will make it easier for those seeking permits to have the right ones the first time. Along with the other
items in the draft this is one really great idea. The people of Massachusetts do suffer some really bad
air quality for example, and I was wondering if there would be a way to perhaps gather funding by
having more enforcement of environmental laws.
            Enforcement ends up being a tough thing to do but I believe that EPA uses the federal court
systems to differ the cost of most enforcement. Another issue is that with stricter enforcement we have
more companies moving out of the area and into places that do not have enforcement. Enforcement, or
more of it, may pay for itself in the long term. What are your thoughts on this?
 
Thanks For Your Time,
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From: Diane at Banner
To: Commissioner, MassDEP (DEP)
Subject: Proposed DEP Regulatory Reform
Date: Wednesday, October 26, 2011 1:44:39 PM

Dear Mr. Kimmell,
I am an asbestos abatement contractor.
I have read the proposed regulatory reforms and offer the following
suggestions pertinent to the asbestos industry:

1.     Develop clear, written guidelines to municipalities re: regulations for
asbestos removal involving demolition projects that can be posted in the
local BOH or Inspectional Services Dept. for the benefit of
homeowners, builders & municipal office staff. Currently there is a great
deal of confusion re: the treatment of asbestos in demolition projects.
Some towns have no policy and do not address this issue at all.
Conversely other towns have regulations that conflict with
 State/Federal guidelines and in some cases make no sense. This pro-
active approach would save the DEP time, energy and resources trying
to “close the barn door after the horse has bolted”.

2.   Reconsider the mandatory waiting period required before an asbestos
contractor can remove asbestos.  Current regulations require  a ten
business day waiting period from the time the asbestos contractor
notifies the DEP/DOS of the abatement until the job can start.  In order
to start sooner than the two week waiting period, the owner must call
the DEP for an emergency waiver. Often the need to begin abatement is
less of an emergency (“I have no heat and the plumber can’t do
anything because of the asbestos on the boiler”)  and more of a
scheduling issue  ( “We are closing on the house next week and the
buyer wants this asbestos floor tile removed.  It can’t wait 2 weeks”). 
For some regulators, the definition of an emergency does not include
staying  on schedule for a real estate transaction. Shortening the waiting
period would likely reduce the number of requests for a waiver and free
up the regulator’s time for more important matters.
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3.   Review the DEP/DOS permits to make sure the asbestos contractor is
checking off the correct box when he responds to “Is this facility fee
exempt” . Each incorrect checkmark costs the state $85.00 in revenue. 
So far this year Banner Environmental Services Inc. has paid over
$9000.00 in DEP fees and I own a very small company (5-6 men in the
field). A very quick review of that one item could bring in significant
revenue. An incentive for paying outstanding fees might be to link the
renewal of the Asbestos Contractor license to paying outstanding debts.
The City of Boston does a review annually with success.  

These are ideas that immediately come to mind.  I hope they are worth your
consideration and I would be happy to elaborate if  you need more
information.
Diane Nelson
Banner Environmental Services Inc.
781-934-6873
 

 



From: Barbara Winters
To: Commissioner, MassDEP (DEP)
Subject: Wetlands: Targeted Review by DEP
Date: Tuesday, November 22, 2011 1:39:42 PM

To: The Massachusetts Commissioner, DEP
 
From: Concerned citizen/ member of the Becket Commission.
 
 
Re: Public Review Draft - 10/24/2011, section #5 in particular.
 
The proposed changes present a risk that goes well beyond the price of a modest number salaries currently paid
to professional personnel on the staff of DEP. The individuals, whose role would be eliminated, are the very
people who provide guidance and authority to the local Conservation Commissions, and absent the necessary
authority the Commissions’ work cannot be implemented.

The proposed change  would , in time, erode the value of the area as an internationally recognized center of
tourism, and negatively affect it as a very valuable source of income for the Commonwealth.

Over more than a century the area developed as one of the most desirable vacation and second home location
for the people of means, who brought with them a rich source of revenue in the form of taxation. They were first
drawn to the Berkshires primarily by the beauty of the land, well watered by the numerous lakes, rivers and
wetlands. It is much to the credit of all the small towns and  caring  local communities as well as the vigilance of
countless volunteers  that the area retains its’ rural character.  In order to prevent the wreckage of our priceless
resources and prevent this area from becoming another urban sprawl we need the essential help of but a few
professionals who have the knowledge and the authority to implement the work of the volunteers. It takes only a
very few powerful developers and super wealthy individuals to despoil vast tracks of sensitive wetland and rivers.
The local commissions do not have the resources to fight corporations and individuals who consider that wealth
gives them a license to do as they please. We are unanimous in petitioning you to support our work of
preservation of the resources we have, and in ensuring that whatever growth occurs, as it must, is done wisely
and with consideration for the environment.

Before we close, a mention must be made of the issue that should add weight to the importance of preserving
this area from losing its’character.  It took many decades to establish the Berkshires as an international cultural
center, which brings people from all over the world every year to enjoy the scenery as well as the opportunity to
attend cultural affairs and visit our famous museums. Locally, it also translates into taxable revenues.

Surely, weighing all benefits of preserving our advantages is worth the price of retaining the good and dedicated
people whose task it is to guard the precious character of our “neighborhood”.

Martin D Winters
Member of the Becket Conservation Commission
P. O. Box 751
Becket, Ma 01223
413 623-8829
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From: Marcia Berger, PE, LSP
To: Commissioner, MassDEP (DEP)
Subject: Action Plan for Regulatory Reform comments #14 #16 and #18
Date: Monday, December 05, 2011 2:05:59 PM

Following are my comments on the action plan for regulatory reform which I may have previously
submitted. I changed my comment on #18 somewhat. 
#14 Wastewater Targeted Groundwater Discharger Inspections
 Consider the minimal qualifications for certifying professionals to include Registered Professional
Sanitary Engineers, Registered Professional Civil Engineers, Registered Professional Environmental
Engineers and Licensed Wastewater Treatment Operator with grade appropriate to the subject
facility.

 #16 Solid Waste: Certified 3rd Party Inspectors 
If there are 24 landfills requiring annual inspection, then it seems onerous to require a separate
certification process for just 24 projects per year-maybe not worth it to already busy professionals
and an expense to administer.  It is suggested that the certifiers definitely include Registered
Sanitary, Civil, and Environmental Engineers, and depending on what they are inspecting, maybe
also include Registered Sanitarians and Licensed Site Professionals.  Limiting which professions can
do the inspections would allow Mass DEP more control for making sure to include needed
information in professional training seminars for that population of professionals.  Allow other
individuals to do some of the field work under the oversight of the designated professional who is
the project manager and must sign off on the inspections.
To ensure that the inspectors are up to speed on what Mass DEP wants them to inspect, provide a
document with detailed instruction on how the inspections should be conducted.  Include a
checklist or form to fill out. 
Send out a notice to the group of professionals among whom will be the inspectors, e.g. the
engineers, letting them know  about the program and have them read the documents.  If they
think they can do the inspection work and are interested, they request to be on the list of qualified
individuals that are randomly assigned inspections.
Then there is the question of how thinly to assign the inspections.  If each professional were to
perform just one inspection per year, or worse, just do one inspection every three years for
example, then this would lower the quality of the inspections.  Perhaps make it a requirement that
they must do perhaps a minimum of three inspections annually.  The only way to accomplish this is
to limit the number of qualified professionals on the list to just 8 people.  Or maybe have them
each doing more; require professionals to compete every three years for five inspector slots via
competitive pricing. 
#18 to eliminate or streamline the Tier I permit process
 I support this proposal.  The tier classification process is time consuming and should be
streamlined.  It is especially counterproductive when there are sites with IRA activities so there are
two RTNs each requiring a separate full Phase I report. 
Property transfers where the seller transfers the liability but not the permit may be problematic. 
  Consider not requiring the new owner to start over at Phase I when this happens; issue a  new
permit in the same phase as where the project left off.

Sincerely,
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Marcia
 
 
Marcia J. Berger, P.E., L.S.P.

CLEAN PROPERTIES, INC.
111 Boston Post Road, Suite 211
Sudbury, MA  01776
Tel: (781)547-5656 // (800)977-1982
Fax: (781)577-1510
 



From: Alan & Cheryl Binder
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Wednesday, November 30, 2011 12:10:20 PM

My name is Alan Binder and I chair the Conservation Commission in Tolland, MA. In this
time of economic restraints, I am well aware of the need to cut costs. I am concerned
about some things in the upcoming proposals.
    Our main link and support comes from the Circuit Riders. Their feedback on NOI's is
invaluable. We are amateurs trying to follow the state guidelines and without their
support we might as well let anyone do whatever they want. The support of the Circuit
Riders is invaluable. We are out in Western MA and most of the Conservation workshops
are not near us. We involve the Circuit Riders at our monthly meetings and have asked
for presentations that show better practices for our local contractors. I fear that the hours
of these MOST HELPFUL employees might be cut back even more.
    PLEASE, do not curtail the little help we already have. Not to be repetitive but, without
their help, we might as well be in a boat without paddles. Thank you. Alan Binder  Chair -
Tolland Conservation Commission
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From: Robert W Burkhardt
To: Commissioner, MassDEP (DEP)

Subject: Comments on Commissioner"s Draft Action Plan for Regulatory Reform at MassDEP
Date: Monday, December 05, 2011 3:06:19 PM

RE:  Commissioner's Draft Action Plan for Regulatory Reform at MassDEP

Thank you for the opportunity to comment on this action plan.  My
understanding is the deadline for comments has been extended to December
5, 2011, and I hope my comments are timely.  I am a member of the Shirley
Conservation Commission, and most of our work pertains to the Wetlands
Protection Act, so that is where my comments will focus.

Premises:

You are correct that we are under much increased budgetary pressure.
Some of this has helped our process. With less administrative help, we
are more involved in the lower levels of WPA administration, for example
examining the details of application forms and drafting orders of
conditions.  I think we were too insulated before.  However, a
well-informed administrator is very helpful for keeping us abreast of
wetlands regulations and their application, and this service has been
less easy to dispense with.  The circuit rider program can compensate
somewhat, but individual expert review of applications is something I
hope we can continue at our level; circuit rider comments on individual
applications could help here.

General comment:

My general comment is that I found several areas in the proposal where
DEP seems to be going beyond implementing legisltation and going into
areas which are not part of the original legislation.  While indeed these
steps may be desirable, I think they are more appropriately taken by the
legislature.

Items:

5.  Wetlands: Targeted Review by DEP

I think immediate issuance of a file number for a project is very much
warranted.  This will facilitate communication among all parties about an
application.  It should no longer signify completeness of an application,
and there should be a separate check off and date for this certification.
 If there are deadlines that were formerly attached to the issuance of a
file number, I think they should now be attached to the date completeness
was certified.  Completeness seems important, and a volunteer Commission
and the public should not be put to the trouble of discussing incomplete
applications.  Prioritized review seems warranted.

6.  Wetlands: Buffer Zone General Permit

I don't think dividing the buffer zone into subzones is warranted in the
absence of legislation.  Locally we do subdivide it, but that is because
we have a bylaw.

7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater
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Management Structures

This sounds like a good idea.

8. Wetlands (& Others?): Expedited Permitting for Ecological Restoration
Projects, e.g. Dam Removal, Inlet Widening; Stream Daylighting, etc.

My main concern here is misapplication.  We had a vegetation management
program at a local lake which was proposed as "restoration," when my
position was the project was actually for improving recreational use.

9. Wetlands: Limited Project Status for Renewable Energy Projects

I find this tradeoff hard to assess:  wetland protection vs renewable
energy.  Both are desirable, but then any applicant is attempting to do
something beneficial for someone.  I don't think a special limited
project is warranted here in the absence of legislation.

10. Wetlands, Chapter 91, 401 (& Others?): Improved Regulatory Mechanisms
for Approving New Energy Technologies -- Other New Technologies

Legislation needed I believe.

20. Many Programs: Revise Fees to Incentivize Better Results.

My understanding was that fees were basically to recover administrative
costs.  Certainly administrative costs can be greater when projects in
more sensitive areas are proposed due to the need for more detailed
review, but I think the emphasis should be on the administrative costs
with no attempt at incentive, unless legislation so directs such an
attempt.

Thank you again for the opportunity to comment.

Bob Burkhardt
Member, Shirley  Conservation Commission



From: Cahill, Heather
To: Commissioner, MassDEP (DEP); McDevitt, Alicia (DEP)
Subject: Draft Regulatory Plan
Date: Monday, November 21, 2011 2:29:19 PM

Dear Commissioner Kimmell,
In response to the Draft action Plan for Regulatory Reform at MassDEP, my comments are
from an Administrator/Secretary point of view with the hope that these
comments/recommendations will be taken under advisement.
Recommendations are minor but will be help with streamlining, efficiency, enforcement and
staying in communication with state agencies. Following recommendations are:
 
Reinstate notarizing all permits, certificates, and enforcement. Notarization will confirm that
Conservation Commissions and Conservation agents have reviewed and approved proposed
work. Documentation can be e-filed with DEP, Registry of Deeds and other state agencies.
Notarization of documents is a positive safeguard for automation, efficiency, and streamlining
without causing a negative impact on current constraints at the federal, state and local levels.
 
Provide documentation for administrators, secretaries, commissions, and agents of upcoming
changes including webinars, links or training sessions for strong communication of
enforcement without affecting or weakening the current Rules & Regulations. As time goes
on the fees can be re-structured which will help both the state and local conservation
departments.
 
I realize I’m not a certified Conservation Agent, Engineer or Wetland Scientist, my
comments are minor but are vital to MassDEP and municipalities to restore alignment
between resources and work.
 
Thank you for your time and patience, please feel free to contact the office if you have any
questions or concerns regarding my recommendations.
 
Regards,
Heather Cahill
 
Heather Cahill
Canton Conservation
Pequitside Farm
79 Pleasant Street
Canton, Ma. 02021
(781) 821-5035
hcahill@town.canton.ma.us
*** This e-mail and any files transmitted with it are confidential and intended solely
for the use of the individual or entity to whom they are addressed. If you have
received this e-mail in error please notify the originator of this message. Town of
Canton 2000-2011     
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From: John Follet
To: Commissioner, MassDEP (DEP)

Subject: Draft Action Plan for Regulatory Reform at DEP
Date: Tuesday, November 22, 2011 9:14:03 AM

Sir:
we are responding to your request for comments on the Draft Action Plan for Regulatory Reform at
MassDEP. We apologize for the lateness of the comments as last evening was our first opportunity
to review the Plan. In general we support the reforms in the document and have no particular need
to make additions or deletions. We welcome many of the reforms as a way to streamline the work
that we do as we on the Commission work without the services of an agent. In a small town such
as Chesterfield there are very few large projects and as such many applicants feel strapped by
layers of bureaucracy.
On the other hand reform at higher levels of government we believe mandates those of us on the
front lines to be more vigilant with regards to our work. An example of such vigilance occurred
recently with us. The town recently adapted a zoning bylaw to streamline the permitting process
for solar installations in the future. This was part of our effort to become designated as a Green
Community. In reviewing the proposed bylaw we noted that protecting wetlands had been
overlooked. We proposed an amendment that would require that any solar site would not include
wetlands. The amendment was unanimously approved and was adapted at town meeting. We
believe that this has more clout than having renewable energy projects be given limited status.
Thank you for keeping us informed and requesting comments.
 
 
John Follet, Chair
Chesterfield Conservation Commission
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From: Kimmell, Ken (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: PLEASE DELIVER TO MR KIMMELL
Date: Tuesday, December 06, 2011 11:03:08 AM

 
 
Kenneth L. Kimmell
Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA 02108
617 292-5856
 
Follow MassDEP on Twitter: http://twitter.com/MassDEP
Subscribe to the MassDEP e-newsletter: mass.gov/dep/public/publications/enews.htm
Visit our website: mass.gov/dep
 
Sent: Monday, December 05, 2011 10:00 PM
To: Kimmell, Ken (DEP)
Subject: PLEASE DELIVER TO MR KIMMELL
 
 
 

December 5, 2011
 
Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston MA 02108
 
Re: Comments on Commissioner Kimmell’s Action Plan for Regulatory Reform at the
Massachusetts Department of Environmental Protection (MassDEP)
 
Please find below my comments regarding the proposed expansion of the categories of
“limited projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its
regulations (310 CMR 10).
 

      The construction of a renewable energy project does not fall into the same category as the
current five types of projects now covered by the “limited project” exemption of the wetlands
regulations. These “limited projects” are 1. closure of solid waste landfills, 2. airport safety,
3. dam safety, 4. development of safe drinking water supplies from groundwater, and 5.
cleanup of releases of oil and hazardous materials.
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      According to the Massachusetts Wetland Protection Act the common factors in all five
“limited projects” are their importance to the protection of public health, safety and/or the
environment. The construction of an industrial wind turbine is not important to the protection
of public health, safety and/or the environment. In fact, industrial wind turbine projects are
the antithesis of the protection of these factors.

      While you declare that giving renewable energy projects a “limited project” status under the
WPA “will benefit the environment by creating a more streamlined and predictable
permitting pathway for projects that help improve air quality, reduce greenhouse gas
emissions and boost the green economy, I disagree that renewable energy projects will
improve air quality, reduce greenhouse gas emissions or boost the green economy.

      Industrial wind turbines do not reduce greenhouse gas emissions because the paltry and
unpredictable and inefficient energy produced by wind turbines compel back up generation
sources to titrate their production resulting in more, not less, greenhouse emissions.

      Industrial wind turbines also do no boost the green economy, and this has been demonstrated
by repeated domestic and international data.  The green economy to which you refer is little
more than a subsidy haven for profiteers.

      If the wind turbines do not receive a “limited project” status or an industrial wind turbine
project cannot be sited because the local conservation commission declines to issue a permit,
the Commissioner can always issue a variance.

      The areas most suitable for wind development in Massachusetts - the Cape, North and South
Shores, and the Berkshires - are also the areas where the environment, and specifically
wetland resource areas, are very fragile. Therefore greater care must be taken to make sure
that the resource areas are protected.

      Your prediction that putting renewable energy projects in the “limited project” category will
“benefit the environment by creating a more streamlined and predictable permitting
pathway.” is little different than your claims associated with WESRA, the now dead on
arrival bill to strip local communities of control over the siting of these subsidy thirsty
monstrosities.  This effort, instead, is a conspicuous gimmick to help the already over
subsidized agricultural industry to have its hand on yet another tax payer give away.

All this, combined with your equally obvious  efforts to support the make believe wind
turbine health study underway at MPH and the  laughable efforts under way at DEP and CEC
to change the noise standard measurements criteria related to wind turbines all add up to one
thing.  Your boss, (our Governor) has made it clear that you are to do everything imaginable
to shoe horn industrial sized wind turbines into Massachusetts communities, in reckless
disregard of the environment.
 
 
 
 



To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform 
Date: Monday, December 05, 2011 12:50:21 PM

Kenneth Kimmell, Commissioner

Massachusetts Department of Environmental Protection

One Winter Street

Boston MA 02108

Dear Commissioner Kimmell,

I am writing regarding the proposed alterations of the wetlands  Protection Act 
(WPA- MGL Chapter 131 § 40) and its regulations (310 CMR 10).
I understand that Mass DEP has lost considerable funding and has experienced a 
sizable reduction in staff while its mandate has, if anything, increased.  I agree that 
we should try to streamline procedures so that more can be accomplished with the 
limited available resources.  In particular, I support the idea of addressing issues for 
which the Wetlands Protection Act was originally written, regarding  
"LANDFILL CLOSURES, AIRPORT SAFETY, DAM SAFETY, WATER SUPPLY 
DEVELOPMENT, 
CLEANUP OF OIL & HAZARDOUS MATERIALS,AND EMERGENCY 
CERTIFICATION PROCEDURES."

However, I do not support the addition of renewable energy resources, especially 
Industrial Wind Turbines, among the "limited projects" designation .  Contrary to the 
preamble to your proposal, there is little evidence that wind turbines will affect the 
environment favorably at all.  If we look at the degradation of the environment 
entailed in the mere installation of wind turbines in sensitive ecologic systems, they 
are not justified.  Massachusetts is rated at the lowest level of wind acceptable in 
the United States.  Since wind resources are so inconsistent and variable, none of 
the means of base production of electricity will be eliminated or reduced.  Coal, 
nuclear and hydroelectric power need to be geared up and reduced depending upon 
the varying availability of electricity generated by wind. As such, it is a very 
inefficient and expensive process.  Since less than 1% of electricity in the Northeast 
is produced from oil, there will be no reduction of oil importation.  The few areas 
where wind is marginally useable in the Commonwealth coincide with wetlands that 
are the most vulnerable and sensitive in the Commonwealth.  The jobs created by 
the installation of Industrial Wind Turbines are temporary and frequently go to out of 
state consultants and employees.  In fact, the major part of the subsidies and tax 
breaks go to corporations outside of the Commonwealth.  Hence, I don't think there 
is any evidence that wind power will help clean our air, reduce oil importation, or 
create green jobs in the Massachusetts economy.

If we look beyond our own immediate horizons towards the devastation and toxic 
waste in China created in the mining of rare earths required for the construction of 
the one ton magnets incorporated in each wind turbine, the earth is substantially 
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worse off than it was before.  While you might take solace knowing that a toxic 
sludge lake that is six miles across in China is not in our backyard, I would dispute 
that stance.  The whole green movement is predicated on saving the whole planet; 
not just the Commonwealth of Massachusetts.  As such, I consider the whole earth 
as my backyard.  As the Commissioner of the Department of Environmental 
Protection, so should you.

Please retract your proposal, and allow for local communities and Boards of 
Selectmen to make decisions regarding zoning issues in their own communities.

Respectfully, 



To: Commissioner, MassDEP (DEP)
Subject: MassDEP Regulatory Reform Initiative
Date: Wednesday, November 09, 2011 8:30:21 AM

To:
Kenneth L. Kimmell,
Commissioner   
Massachusetts Department of Environmental Protection
1 Winter Street, 2nd Floor
Boston, MA 02108

I have given some thought to your "Reform Initiative,” and I think I can provide an idea for reducing
both time and money spent on regulation requirements.

All waste generators within the state are required to mail a copy of the signed retuned manifest
(Designated Facility to Generator) to the state to verify the manifested wasted has reached it
destination.

A member of DEP must file this paperwork on receipt.   I'm only guessing but I would expect this filing
is electronic in some nature.

Why not set up an email address where a scanned copy of the signed return manifest can be sent, an
automated receipt from the state can also be sent back as with for example: TIER II reports submitted. 

You receive an electronic copy in a timelier manner, the cost in time of converting to an electronic
version is less, and you free up a member of DEP to work on more important regulatory issues.

I will admit not all generators will have the ability to scan and email a copy, but they may still mail the
copy to the state.  The same method now employed by DEP can be used to file those copies.  But I will
suggest the few generators not willing to obtain a scanner will be few, and DEP will overall reduce man
power on this task.

My best regards,
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From: paul bitters
To: Commissioner, MassDEP (DEP)

Subject: Draft Regulatory Reform Action Plan - Response from TAGS-BAGS-CONTAINERS, Greenfield, MA
Date: Thursday, November 10, 2011 9:02:44 AM

TAGS-BAGS-CONTAINERS
P. O. Box 565, Greenfield, MA 01302-0565 PH: 413-522-7016

P. O. Box 1899, Wells, ME 04090-1899 PH: 207-641-5024
FX: 413-475-3843 EMAIL: paul@tagsbagscontainers.com

Visit our Web Page: www.tagsbagscontainers.com
 

Massachusetts Department of Environmental Protection
One Winter Street, 2nd Floor                                                                                              
PH: 617-292-5632  
Boston, MA 02108                                                                                                               FX:
617-292-5858
Attn:    Jakarta Childers, Commissioner’s Office            Email:
MassDEP.Commissioner@state.ma.us
Attn:    John Fischer, Branch Chief, Waste Planning and Commercial Waste
Reduction
 

Draft Regulatory Reform Action Plan
 

In reply to a letter/email forwarded by Arlene Miller (Longmeadow) from Alicia Barton McDevitt
regarding recommended changes and amendments to MA DEP’s Regulations & Requirements, I would

offer input on the following:
 
As a company who deems itself a “stakeholder” in the solicitation of contracts, orders
and related business with municipalities and agencies within the Commonwealth, our
company as well as other qualified vendors, are routinely bypassed and ignored. As
communities seek pricing, quality-of-product, and extent of service, these
communities are lead to a State Bid Contract, and promoted most times as the “only
options” to attain product and price information.
 
For ourselves, this issue relates specifically to MA State Contracts FAC55 (Printed
Trash Bags-PAYT) and FAC61 (Waste Carts, Containers, Bins). Each contract was to
expire in 2011, yet due to staff and budget short-falls, both have been “extended”
until 2014, thereby 1) denying our company any chance to compete on a fair playing
field, 2) mandating the current-contracted companies maintain their
price/product/service and 3) continuing to promote a minority of private businesses,
while excluding, overlooking and in-a-sense rejecting other vendors.
 
In states such as Maine, vendors are noted (yet not specifically promoted) on a list of
services they supply. The municipality/agency solicits quotes/samples from one-or-all
of the listed companies. Certainly, companies which 1) perform poorly, 2) have
higher-than-normal pricing, and 3) provide inferior product/service, are reported with
potential consequences for future business in the State.
 
I understand the use of “Contracts” when they are job-specific, as when a community
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is contracting with a vendor to supply bags, fix a school roof, etc. Yet locking out
other suppliers state-wide with a 3 year contract, and then arbitrarily extending it for
another 3-years, limits the opportunity of competitive  pricing, new more
environmentally-sound products, that will not be offered to a community.  
 
As a MA resident and regional vendor, providing “New England-made” quality trash
liners, I ask only for a “level playing field”. With the demise of this Contract-format,
DEP staff would become more available to serve communities, and need only
maintain “The List” of vendors when 1) new, valid suppliers request to be on the list,
and 2) when vendors abuse/misrepresent their product/service and have been
reported by communities. I look to the MA DEP to dismiss the contract-approach and
simply offer a list of businesses that provide the service/product a municipality would
be looking for.
 
Thank you,                                                                                                   
Paul R. Bitters, President                                                                                                      cc:
Arlene Miller
 
 
Paul R. Bitters

 
TAGS-BAGS-CONTAINERS
Greenfield, MA 01302-0565 - PH: 413-522-7016
    Wells,  ME 04090-1899 - PH 207-641-5024
Please visit  us at: www.tagsbagscontainers.com
         See us on FACEBOOK and LinkedIn

 



From: Josh Fawson
To: Commissioner, MassDEP (DEP)

Subject: Draft Action Plan Comments
Date: Monday, November 21, 2011 4:18:34 PM
Attachments: image007.jpg

image008.jpg
image009.jpg

Dear Sir/Madam,

Capaccio Environmental Engineering has the following questions to the
proposed changes to the Sanitary and Industrial Wastewater:  Eliminate Sewer
Extension & Connection Approval item number 11 in the Commissioners Draft
Action Plan for Regulatory Reform at MassDEP.

 

-          What does MassDEP intend to do with existing permits and certifications? – will the
permits be terminated immediately or will they just expire at the end of the permit life?

-          Is MassDEP considering keeping the regs in place but just having people self-certify?
-          Does MassDEP have a timeline for the review of this program and the eventual

termination
-          What should new clients/permittees be doing in the meantime? Can they request a

variance from applying? Will the MassDEP be issuing a moratorium on new permits?

          Who at DEP is heading this effort up?

 
Thank you,
 
Josh Fawson
 
 
Josh Fawson, EIT
Environmental Engineer
Capaccio Environmental Engineering, Inc.
Voice: (508) 970-0033 ext. 120
Cell: (774) 249-3216
Fax: (508) 970-0028
www.capaccio.com * www.ems-hsms.com

P Help industry and the environment prosper.  If possible, resist printing this email to save paper.
*************************************

  

This electronic message and any attachments contain information from Capaccio Environmental Engineering, Inc. (CAPACCIO) which
may be confidential, privileged or otherwise protected from disclosure under applicable law. Any unauthorized use, dissemination of
the information, or copying of this message is prohibited. If you have received this transmission in error, please notify CAPACCIO via
return email and delete the original message and any attachments immediately without distributing this information to any other party.  
Electronic drawing files are intended "for information" purposes only. CAPACCIO assumes no liability  for their accuracy, nor any
responsibility for their alteration or transfer. Electronic drawing files shall in no way be used for construction in lieu of drawings issued
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http://twitter.com/Capaccio_Env





by CAPACCIO which bear a registered professional engineer’s signature and stamp.

 



From: Patrick Gallivan
To: Commissioner, MassDEP (DEP)

Subject: DEP Commissioner"s Draft Action Plan for Regulatory Reform at MassDEP
Date: Friday, November 18, 2011 5:41:28 PM

Following a review of this Draft Plan, I have the following comments for
your consideration:

It appears that the proposed reforms are an attempt to refocus the
resources of the Department to address the more critical environmental
issues and also to reduce the duplication of efforts by state and local staff.

As a Conservation Commission, most of what we do pertains to wetland
protection and I strongly agree with the reforms proposed in this area.  I
especially find the changes proposed in Reform #20 to be a very good
idea and hope that it will be advanced as one of the priority reform
initiatives.  Using incentives to steer developers and homeowners away
from working close to wetland resource areas  will help protect the
wetlands and will save DEP and the towns time and money. Currently, a
considerable amount of time is spent on NOIs where work is being
proposed as close to the resource areas as possible under state law or
local bylaw because there is no incentive to move things further away.  A
developer could also be offered reduced fees if he/she was proposing a
redevelopment project on a previously disturbed site or degraded site. 
This would be preferable to clearing a wooded area, farmland or some
other undisturbed environment for their development project. DEP could
offer an incentive of reduced fees for reducing the amount of impervious
area as a percent of total area on a parcel or for leaving much of a site
treed.  Along with this, developers could be incentivized to leave more of a
parcel’s upland area as open space rather than squeezing in an extra lot.
This may help towns that are unable to offer incentives under Open Space
Residential Design or Cluster Zoning because there is no such bylaw in
existence.

I agree that there may be a way for DEP to greatly reduce staff review
time of NOIs, ORADs, and DOA’s for smaller projects or where there is not
a significant amount of resource area on a proposed project site. 
However, I think that there should be a way for a local ConCom to flag
certain projects that they would like to have DEP also review.  The same is

mailto:conservation@hanover-ma.gov
mailto:MassDEP.Commissioner@MassMail.State.MA.US


true for Enforcement Orders; DEP staff can be a big help in reviewing
EO’s and providing advice. There is also a need for DEP backup in
enforcing some of the Wetland Replication Conditions of OOCs when
problems develop. I hope that these options will not be lost during the
reform process.

Thank you for the opportunity to comment on these reform ideas.

Sincerely,

Patrick Gallivan

Conservation Agent

Hanover Conservation Commission 



To: Commissioner, MassDEP (DEP)
Subject: Draft Regulatory Reform Action Plan
Date: Monday, December 05, 2011 4:22:52 PM

The reforms should be eliminnated.
 
The best safeguard would be a VERY THOROUGH review of ALL applications.
 
The impact to environmental justice will be that new applications not thoroughly reviewed will create
more appeals.
 
Municipalities cannot provide an efficient review.
 
It appears that the reforms will create a significant amount of litigation which will cost the public more
money.
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From: Kimmell, Ken (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: Regulatory Reform at the Massachusetts Department of Environmental Protection
Date: Tuesday, December 06, 2011 11:04:06 AM

Kenneth L. Kimmell
Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA 02108
617 292-5856

Follow MassDEP on Twitter: http://twitter.com/MassDEP
Subscribe to the MassDEP e-newsletter: mass.gov/dep/public/publications/enews.htm
Visit our website: mass.gov/dep

-----Original Message-----
Sent: Sunday, December 04, 2011 10:20 PM
To: Kimmell, Ken (DEP)
Subject: Regulatory Reform at the Massachusetts Department of Environmental Protection

December 4, 2011

Kenneth Kimmell, Commissioner

Massachusetts Department of Environmental Protection

One Winter Street

Boston MA 02108

Re: Comments on Commissioner Kimmell’s Action Plan for Regulatory Reform at the Massachusetts
Department of Environmental Protection (MassDEP)

    According to the Massachusetts Wetland Protection Act the common factors in all five “limited
projects” are their importance to the protection of public health, safety and/or the environment. The
construction of an industrial wind turbine is not important to the protection of public health, safety
and/or the environment. In fact an industrial wind turbine project maybe the antithesis of the protection
of these factors.
     There are many examples of turbines falling, catching fire, leaking up to fifty gallons of oil each one
contains.  Though I am generally a supporter of wind energy, this state is improperly locating them by
cutting down thousands of trees in an effort to be green.  Trees promote a clean environment more
than any amount of turbines could. Turbines need to be placed in already developed and open areas. In
addition, turbines are being located to close to residents destroying property values and endangering
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the health and safety of those living there.  Thirdly, the State is allowing turbines to be installed where
the wind is not optimal but convenient for towns and developers. It is all about those front loaded
energy tax credits that are tax payer supported.  As for the wetlands, if I prune a cedar tree located in a
wetlands area I can be fined thousands of dollars but the State just creates loophole after loophole for
business interest. Citizens are
 sick and tired of the double standard.  Please reconsider. 

     What we need in this State is for our elected officials to look out for every citizens interest. It seems
your just working for developers who are looking to soak the State and its taxpayers for their own
benefit.



To: Commissioner, MassDEP (DEP)
Subject: Draft Action Plan for Regulatory Reform at MassDEP
Date: Tuesday, November 29, 2011 10:35:19 PM

Dear Commissioner,

I am outraged at the proposed changes outlined in the Commissioner's
Draft Action Plan for Regulatory Reform at MassDEP.

I am more than outraged at the weakening of the 100' wetlands
boundary, and completely speechless regarding the apparent exemption
for "renewable energy projects".

I would love to know where this insane idea came from.

I live in Amherst MA, in a neighborhood of modest and close-packed
homes that abut a well-established and well-loved wetland.  We just
spent a good part of the summer fighting to save this wetland from a
"renewable" energy project that would have destroyed both the wetland
and the neighborhood.  Without the current regulations and
enforcements in place, we would have lost this battle.  The project
was relocated to another perfectly reasonable site less than 0.5 miles
away, to everyone's benefit, but construction has not yet begun.

With the proposed changes, I fear the proposal to destroy our wetland
and our neighborhood will reappear.

Even if you believe that destroying a wetland in exchange for
renewable energy is a good thing (which personally I cannot fathom!),
who will pay for the lost value in our homes when the last open space
in our neighborhood is covered with 8000 solar panels, weighing well
over a ton each, on 12' posts?  How is destroying a wetland
"renewable"?

I object to the proposed changes in principle, I object to them in
practice, and I object to them personally!

I have lived in 5 different states and have never paid taxes as high
as I do in MA.   I am outraged that the DEP would propose to weaken
the wetlands laws, so hard and long fought for, in this way!

Stop this insanity.  Enforce the 100' boundary and omit the outrageous
exemption for renewable energy projects.  I am a strong believer in
renewable energy, but there is nothing renewable about destroying
wetlands.
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From: Kimmell, Ken (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: Comments on Action Plan for Regulatory Reform at the Massachusetts Department of Environmental

Protection (MassDEP)
Date: Tuesday, December 06, 2011 11:04:22 AM

 
 
Kenneth L. Kimmell
Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA 02108
617 292-5856
 
Follow MassDEP on Twitter: http://twitter.com/MassDEP
Subscribe to the MassDEP e-newsletter: mass.gov/dep/public/publications/enews.htm
Visit our website: mass.gov/dep
 
Sent: Sunday, December 04, 2011 9:28 PM
To: Kimmell, Ken (DEP)
Subject: Comments on Action Plan for Regulatory Reform at the Massachusetts Department of
Environmental Protection (MassDEP)
 
12/4/11
 
Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston MA 02108
 
Dear Commissioner Kimmell,
 
I want to let you know that I do not approve of your move to try to expand the categories of
“limited projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its
regulations (310 CMR 10). To do so in my opinion is an egregious act that shows little
concern for the environment of MA that so many have worked so hard to protect. Wind
turbine development does not trump protecting the environment which is the charge of your
agency. To quote someone in my town when she learned about how destructive wind turbines
are, she said, "how does destroying the environment in order to save it make any sense?" 

·      The construction of a renewable energy project does not fall into the same category as
the current five types of projects now covered by the “limited project” exemption of the
wetlands regulations. These “limited projects” are 1. closure of solid waste landfills, 2.
airport safety, 3. dam safety, 4. development of safe drinking water supplies from
groundwater, and 5. cleanup of releases of oil and hazardous materials.

·      According to the Massachusetts Wetland Protection Act the common factors in all five
“limited projects” are their importance to the protection of public health, safety and/or the
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environment. The construction of an industrial wind turbine is not important to the protection
of public health, safety and/or the environment. In fact an industrial wind turbine project
maybe the antithesis of the protection of these factors. Anyone who spends five hours
researching adverse health impacts to people from wind turbines will find enough evidence to
know that there is something wrong. The evidence submitted to your agency by Wind Wise -
Massachusetts proves that there are adverse health impacts to humans from wind turbines.
Wind turbines are actually a public health hazard.

·      I sincerely would like to see the proof for you to declare that giving renewable energy
projects a “limited project” status under the WPA “will benefit the environment by creating a
more streamlined and predictable permitting pathway for projects that help improve air
quality, reduce greenhouse gas emissions and boost the green economy." The credible
scientific evidence I have seen says that renewable energy projects will indeed NOT improve
air quality, reduce greenhouse gas emissions and boost the green economy. The vast number
of 'green jobs' from wind turbines are largely fiction. Let's work together to actually improve
air quality and reduce greenhouse gas emissions. Wind turbines do neither. There are paths
that actually will. 

·      The areas most suitable for wind development in Massachusetts - the Cape, North and
South Shores, and the Berkshires - are also the areas where the environment, and specifically
wetland resource areas, are very fragile. Therefore greater care must be taken to make sure
that the resource areas are protected. I live in an area with a sole source aquifer. Wind
turbines can cause great damage to our ground water supply. The risks are just not worth it.
There are other responsible solutions.

·      "Creating a more streamlined and predictable permitting pathway.” does indeed not
benefit the environment. It benefits a few, very selected people...wind developers and the
wind energy industry. The environment is the casualty. The citizens of MA are the casualty.
 
Making it easy to destroy our magnificent Commonwealth through regulations is outrageous
in my opinion and I sincerely hope that you will take a long hard look at the charge of your
agency and do some hard research and soul searching. There is nothing that has offended my
intelligence and commitment to the environment more than the political will to site wind
turbines in MA.
 
I respectfully urge you to go in a different direction, a direction that focuses on responsible
solutions that do not adversely impact the citizens or the environment of MA.
 
Sincerely,
 



From: Alexander J Haro
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Friday, December 02, 2011 8:57:40 AM

Dear MassDEP:

As a member of the Town of Greenfield Conservation Commission, I have recently reviewed
Commissioner Kimmell's Draft Action Plan for Regulatory Reform at the Massachusetts Department of
Environmental Protection (MassDEP), and have several comments.  

I am deeply concerned that the measures proposed to reduce MassDEP services (Section A.5) for
Wetlands Protection Act (WPA) technical support to Commissions to: “limit… review of NOIs and
[DEPs] oversight on local actions in order to concentrate resources on cases in which there are
appeals to DEP (SOOCs). DEP intervention or participation in the local proceeding will be unusual and
reserved for cases where there are particularly sensitive resources at issue.”

This action will leave our Commission without MassDEP input on a variety of projects.  The Greenfield
Commission values MassDEP support in the form of written comments on NOIs and in some cases
RDAs, which has been instrumental in resolving decisions where information is unclear or WPA
regulations are difficult to interpret (even for small projects, or projects with minimal impact).  DEP
comments also serve as a written record for reference to regulations and DEP position on a particular
application.  Without specific and formal DEP commentary on NOIs and RDAs, the Commission is left
to interpret WPA regulations and protocol on its own, occasionally with erroneous decisions that later
require DEP intervention regardless.

 We note that the Action Plan offers to “continue to provide technical and regulatory assistance to the
local conservation commissions and others via the Wetlands Circuit Rider program and other activities”.
 However, it is unclear to what extent this service will be offered in the future (e.g., continued
application-specific written comments, verbal/email comments, or only “phone support” for specific
questions).  The Commission greatly values the services currently offered by the Circuit Rider, but often
these services are not enough to resolve specific issues, clarification of MassDEP policy, or
interpretation of the WPA.  We therefore strongly recommend that the Action Plan specifically state that
written MassDEP commentary and support to Commissions for specific NOIs and RDAs will be retained
in the future.

Sincerely, 

Alex Haro, Ph.D. 
Chair, Greenfield Conservation Commission 

Research Ecologist
S. O. Conte Anadromous Fish Research Laboratory
U. S. Geological Survey, Biological Resources Discipline
1 Migratory Way, P.O. Box 796
Turners Falls, MA  01376
voice: (413) 863-3806
fax: (413) 863-9810
email: Alex_Haro@usgs.gov
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To: Commissioner, MassDEP (DEP)
Subject: Comments on Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP
Date: Thursday, November 17, 2011 2:35:52 PM

I am writing to comment on the Commissioner's Draft Action Plan for Regulatory Reform as MassDEP.  

For Section A.9 relating to Renewable Energy Projects, I am concerned about defining qualifying
projects exclusively and simply based on whether or not the projects are eligible for RECs.  I am
currently working on utility-scale energy storage which does not qualify for RECs, but is an enabling
technology for renewable energy sources.  I would be very happy to provide additional details about the
work we are doing to help refine the definition.

Regards,
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To: Commissioner, MassDEP (DEP)
Subject: Question on Draft Action Plan for Regulatory Reform
Date: Monday, November 07, 2011 11:36:19 AM

Dear Commissioner Kimmell:
 
My question is in regards to point 20 on page 10 of your draft plan.  This is the section
"Many Programs:  Revise Fees to Incentivize Better Results".  Can you please give an
example of the "categories or permits or activities"  you are referring to in the sentence:  "For
example, increasing fees on the catagories or permits or activities with the highest potential
for environmental impact could reduce the number of projects that fall into those categories."
 
This sentence immediately gave me the impression that new industry, which normally
carries a number of permits or activites regulated by the state, might be incentivized to locate
somewhere other than Massachusetts.  In this current economic environment, is that
necessarily wise?  I am very curious as to what types of activites the increased fees are
expecting to reduce.
 
Sincerely,
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From: McDevitt, Alicia (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: Regulatory Reform Draft Action Plan
Date: Friday, November 11, 2011 1:03:48 PM

Comments on reg reform
________________________________________
From: Jaffe, Seth [SDJ@foleyhoag.com]
Sent: Friday, November 11, 2011 12:34 PM
To: McDevitt, Alicia (DEP)
Cc: Ron Ruth (rwruth@sherin.com); Stephen M. Leonard Esq. (sleonard@stephenleonardlaw.com);
Richard A. Nylen Jr. (rnylen@ldnllp.com); Jamie Fay (jfay@fpa-inc.com); Deborah H. Gevalt , P.G., LSP
(DHG@HaleyAldrich.com); Steven C. Davis (scd@rackemann.com)
Subject: Regulatory Reform Draft Action Plan

Alicia:

I write to comment on DEP’s draft regulatory reform action plan.  First, let me again thank you for all of
your hard work, and you, Ken, and everyone at DEP who took this process so seriously.  At a certain
level, my comments are simple -- I support the entire package, with the exception of item 21.  I do
have a few concrete thoughts, nonetheless.

1.            Item 6, Buffer Zone General Permit.  MassDEP has already been down this road once, so I
certainly hope it doesn’t make the same mistake twice.  Make it simple and make it useable or don’t
bother even trying.

2.            Item 10, New Technologies.  Explaining the difficulty in review these projects as being caused
by the potentially new and different impacts doesn’t capture the entire issue.  The bigger problem is
that DEP is risk averse and too worried about a new technology failing.  It thus makes adaption of new
technologies too difficult, which increases transaction costs for both the user and the department and
results in a net decrease in environmental benefit from new technologies, because DEP puts too high a
value on the cost associated with a failure of the new technology.

3.            Item 12, Title 5.  The same issue arises here.  Third-party review may well be a useful
approach, though it will be important to avoid exporting DEP’s risk aversion to the third-party reviewers.

4.            Item 18, NRS.  As you know, I have become completely convinced that there is no need for
the NRS at all at this point.  DEP should not be timid here.  Not only does the NRS have no purpose, it
is affirmatively misleading, because there is such a weak correlation between an NRS score and more
meaningful criteria, such as whether there is an imminent hazard.  In other words, it is at best
irrelevant.

5.            Item 19, Self-certification for permit renewals.  I think that this is very fertile ground and DEP
should be bold in thinking about this.  Subject to a certification that there are no changes that have
increased emissions (or whatever the relevant restrictions/limitations are), all permit renewals should be
subject to self-certification.  Although not mentioned here, the same should be true for permit
modifications.  Many changes, which currently require DEP review, do not affect facility outputs.  There
is  no need for DEP to review such modifications.

6.            Item 20, Fees.  I am concerned about the use of fees to drive environmental results.  At a
certain-level, this is a form of market-based regulation.  Who could be against it?  On the other hand,
absent statutory authority to impose a carbon tax or a tax on other emissions or releases, use of fees is
the tail wagging the dog.  Such fees have never been intended as ways to require developers or facility
operators to internalize the negative externalities resulting from their operations.  Doing so is an
important policy choice that should not be implemented in such a back-door fashion.  Fees have instead
been used to defray the department’s cost of reviewing the relevant application and that should remain
their purpose absent a broader public debate.

mailto:/O=COMMONWEALTH OF MASSACHUSETTS/OU=MASSMAIL-01/CN=RECIPIENTS/CN=ALICIA.BARTON.MCDEVITT
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7.            Section III, Additional reforms.  I fully understand why DEP has deferred these longer-term
ideas.  I do think that the greatest bang for the buck probably is contained in this one paragraph and I
just want to emphasize that DEP must work hard not to lose the momentum behind this effort with the
release of the initial package.

Regards,

Seth

FOLEY
HOAG LLP

Seth D. Jaffe  |  Partner

Seaport World Trade Center West
155 Seaport Boulevard
Boston, Massachusetts 02210-2600

617 832 1203 phone
617 832 7000 fax
617 688 5453 mobile

www.foleyhoag.com<http://www.foleyhoag.com>
Read the Law and the Environment blog at
lawandenvironment.com<http://www.lawandenvironment.com>.

United States Treasury Regulations require us to disclose the following: Any tax advice included in this
document and its attachments was not intended or written to be used, and it cannot be used, for the
purpose of avoiding penalties under the Internal Revenue Code.

This email message and any attachments are confidential and may be privileged. If you are not the
intended recipient, please notify Foley Hoag LLP immediately -- by replying to this message or by
sending an email to postmaster@foleyhoag.com -- and destroy all copies of this message and any
attachments without reading or disclosing their contents. Thank you.

For more information about Foley Hoag LLP, please visit us at www.foleyhoag.com.

http://www.foleyhoag.com/
http://www.lawandenvironment.com/


From: Dee Letourneau
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 1:28:13 PM
Attachments: image001.jpg

To whom it may concern
 
I have been on a commission for several years now, and although my colleagues and I have
personally grown in our knowledge and understanding of the Wetlands Protection Act and our
monitoring and assessment responsibilities, we respect and rely greatly on the recommendations
of the DEP comments, and feel that eliminating those would do a great disservice to the public. 
 
Respectfully, Dee Letourneau
 
 

 
Dee Letourneau
33 Riddell Street
Greenfield, MA 01301
 
413-774-7016
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From: Kimmell, Ken (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: wetlands
Date: Tuesday, December 06, 2011 11:04:31 AM

 
 
Kenneth L. Kimmell
Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA 02108
617 292-5856
 
Follow MassDEP on Twitter: http://twitter.com/MassDEP
Subscribe to the MassDEP e-newsletter: mass.gov/dep/public/publications/enews.htm
Visit our website: mass.gov/dep
 
 
Sent: Sunday, December 04, 2011 2:02 PM
To: Kimmell, Ken (DEP)
Subject: wetlands
 

December 4, 2011
 
Commissioner Kenneth Kimmell
Massachusetts Dept of Environmental Protection
One Winter Street
Boston, MA 02108
 
Dear Commissioner Kimmell:
 
Re: Your Comments on the Action Plan for Regulatory Reform at the Massachusetts Department
of Environmental Protection (MassDEP).
 
Please find my review regarding the proposed expansion of the categories of “limited projects”
in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its regulations (310 CMR 10).
 
The revisions of wetland regulations you propose will make the occurrence of toxic water pollution
much easier anywhere a wind turbine is located in Massachusetts. These risks are preventable.
No turbine should be within one and a quarter mile of a residence. To protect the public is the mandate
of your office rather than to facilitate profits. Citizen backlash comes with the injury to public health,
which is certainly not worth any advantage gained from wind that you or the wind industry can prove.

 
Energy conservation is far more productive than wind plants.
 

mailto:/O=COMMONWEALTH OF MASSACHUSETTS/OU=MASSMAIL-01/CN=RECIPIENTS/CN=KKIMMELL
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My town of Savoy is a case in point where a five 2.5 MG turbine wind plant is proposed by
Minuteman Wind. This developer has a record of unprepared requests for permitting, which bodes ill
for any of their proposals. This water pollution problem is of long-standing concern and is described
herein:
 
Enclosed for your review is a brief description of a wetland area in Savoy MA that is endangered
by supply and component delivery, construction and operation of the Minuteman Wind project.
Specifically, this wetland system consists of a sizeable brook, ponds, vernal pools, and a water table
that is located along Brier Road in Savoy. This area is mapped on the USGS Ashland, MA map.
The whole system provides water to all residents on Brier Road and several more nearby.
 
Will drinking water remain potable or become permanently polluted, destroying private water supplies?
Much depends on the right decisions on truly-protective regulations for our wetlands
as it affects the public, not only in Savoy but across the State.
 
Sincerely,
 



From: McQueeney, Kelly J.
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 12:38:02 PM

Dear MADEP Commissioner,
 
We offer the following comments on your Draft Action Plan for Regulatory Reform:
 

Wastewater treatment systems:
Several years ago MA DEP tried to streamline the staffing plan requirements for waste
water treatment systems.  They defined a Fully Automated Industrial Pretreatment System
(FAIWPS) but made the definition so obscure it is not clear who qualifies and if so how to
get approval.  We have several of these new “green” technology pH treatment systems and
if we qualify, this means we can reduce daily inspections form 5 to 7 days per week down
to 2 days per week.  The MADEP could save time and money by allowing organizations to
submit data on their automated treatment systems and staffing plans for the record
without needing special approval.
 Asbestos Abatement:
For low risk projects, eliminate the need for the 10 day Asbestos Removal permit waiting
period.

We greatly appreciate this opportunity to offer comments and would be happy to speak with you if
you have any questions.
 
Thank you
Kelly
 
Kelly McQueeney, P.E., LEED, Manager - Remediation and Environmental Project Support Services, Harvard
University Environmental Health Safety and Emergency Management, 46 Blackstone Street, Cambridge, MA
02139, t: 617-495-9391
DISCLAIMER: The information contained in this e-mail may be confidential and is intended solely for the use of
the named addressee. Access, copying or re-use of the e-mail or any information contained therein by any other
person is not authorized. If you are not the intended recipient, please notify us immediately by returning the e-
mail to the originator.
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From: Pike Messenger
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 10:03:15 AM

 
 
 
 

Pike Messenger,  Interim Conservation Agent
Town of Middleton
Conservation Department
195 North Main Street, 01949
 
ph: 978-777-1869
fax 978-774-0718
email: concomagent@townofmiddleton.org
 

 
Dear DEP:
           I would like to see the process made much simpler for folks  with backyard projects.  When I
started in  1995 as agent NOIs  were short and to the point. Now they are  booklets even for small
projects.  OCs run to 17 pages and more, again even for small projects.  Applicants without lawyers
and engineers are intimated by the instructions and forms.  I recently helped  a fellow fill one out
for grading in a yard near BVW. I eventually did it for him and then told him about notification of
abutters, money to lock box,  and 2 copies to regional DEP.   After his hearing it will cost him even
more time and money.  So roughly:   several hours of mine and his time, $40 for a legal ad, $10 for
copies, and $100 for fee.  After the hearing he must record OC at registry for $85 or so.    I believe
his is family with little money.   
          The whole system seems to be rigged for consultants (lawyers, engineers, wetland
specialists).  I can see the need for detailed NOIs and OCs for sub-divisions, industries, shopping
malls and for work in sensitive places.  
           Also the WPA regulations  should be made user friendly.  Years ago I asked DEP for an index
to the regs. None was forthcoming.   I’ve noticed even the DEP officials have regs’ books with
dozens of tabs.   The regs, at least a version,  should also be written by non-lawyers. We have an
excellent example in Elizabeth Colburn’s fine  “A Guide to Understanding and Administering the
Massachusetts Wetland Protection Act” 1995. I  obtained  one for each commissioner and found
they often read parts they needed to.   It has a good index.   Let us ask Elizabeth, or someone like
her, to do another.  We hear over and over about transparency in government and yet we with our
rules become more and more opaque.   
            I think we could greatly streamline  processes and as a result get more folks on our side. 
 Streamlining as you know would save both commissions and applicants time and money.   Our
purpose is to protect wetlands and wildlife; we must keep that utmost in our minds.  I’d like to see
our agents in the field more helping folks, even doing delineation for small jobs.  They could also
 spend more time on follow-up and checking if away from phone, paper and computer.  That

mailto:concomagent@townofmiddleton.org
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reminds me I must check a riverfront delineation.  Good bye,  good luck in your quest to trim.
              
                                                                                                                         Respectfully,
 
                                                                                                                       Pike Messenger
 
                                                                                                               CC agent 1995 to 2009  and for the last 3
months
 



To: Commissioner, MassDEP (DEP)
Subject: Comments on Commissioners Draft Action Plan for Regulatory Reform at MassDEP
Date: Monday, December 05, 2011 6:53:05 PM

Thank you for the opportunity to comment on the Commissioner' Draft Action Plan for Regulatory
Reform at MassDEP
 
3 Comments
 
1. Consider streamlining the process for permitting new sidewalks adjacent to existing roadways,
particularly those that connect to or join existing sidewalk networks. This could be done under a new
limited project provision to encourage development of pedestrian activity that could be expanded to
include encouragement of pedestrian access to public natural resources. Permitting of new sidewalks for
existing roadways  could also be streamlined by modifying Item 6 to allow for this type of project work
within the inner 50 feet under the draft Buffer Zone general permit provision. The proposed change to
allow for outer buffer zone general permits as written will generally not apply to many new sidewalk
projects since they are very often located adjacent to culvert crossings that are closer than 50' to the
edge or roadway.
 
2. Consider reducing permitting requirements for projects that correct historical  environmental
degradation,  for example where major erosion has occurred within resource areas, to encourage the
needed remedial work to take place. I have come across 2  relatively recent projects that were
constructed in accordance with regulations in place at the time of construction that caused serious
erosion problems within resource areas.  The anticipated long and potentially costly permitting process 
to rectify the damaged resources  can in effect  prevent needed remedial corrective work  from
occurring.  Short term impacts for these types of projects should be balanced against the longer term
improvements and corrective nature of the work.  Less costly construction methods that may create
more short term impacts should be given greater consideration.
 
3. Consider revising regulations to relax permitting requirements for removal of accumulated
sediments from historical drainage ditches through non agricultural areas especially in cases where the
work will alleviate basement flooding and protect public health.  
 
Respectfully
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From: Alan Douglass
To: Commissioner, MassDEP (DEP)
Subject: Proposed regulatory reform ideas
Date: Tuesday, October 25, 2011 9:16:08 AM

I propose eliminating the applicability of the TURA program for facilities who only qualify based on
the fuel they use.  For example, if a facility burns only 6,000 gallons of No. 6 oil, it will trigger the
“otherwise used” category of TURA for certain chemicals.  Since many facilities have no economic
way of switching fuels, they continually file their TURA forms and Plans but see no reduction of
pollutants because there is no way to do it without shutting down.  Additionally, if a facility uses a
chemical for pollution control, does it really need to be targeted by TURA for a reduction plan? 
This seems counter to the goal of TURA.
 
Alan J. Douglass
EHS Manager
NAEA Energy Massachusetts, LLC
O: 413.730.4701
M: 914.319.9604
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From: Norse Environmental
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Tuesday, October 25, 2011 2:25:33 PM
Attachments: norseenvironmental.vcf

In general, we find the proposed regulatory plan to be a significant
benefit.

A couple of comments though, the idea of required e-filing would not
work. Though our office has all of the necessary equipment for scanning,
printing, etc., the average homeowner does not. I still know people who
won't use a computer. We think a lot of people would be potentially
disenfranchised by this requirement.

Furthermore, most towns require hard copies, sometimes as many as ten or
eleven copies of every Notice of Intent. They will not take electronic
filings. In some ways, this is a benefit as everything is mailed with
return reciepts or signed  transmittals. In a similar way, we get return
reciepts from DEP, and this can be valuable to prove dates of delivery.
Email does not always provide a return reciept.

Finally, if you talk to most DEP employees in the wetland division, they
will tell you that most appeals are superfluous, the result of neighbor
arguements. The cost of an appeal is only $100, but yet the applicant
can be held up for months and spend thousands of dollars in consultant
fees. (In one recent appeal of my projects, the appelant did not even go
to the site visit. ) Controlling useless appeals would save DEP a great
deal of time. Increasing the cost, or requiring a valid appeal based on
the regulations would accomplish this.

In the event I can think of some other suggestions, I will be sure to
forward them.

Thank you for the opportunity to respond.

--
Steven Eriksen

Norse Environmental Services, Inc.
Unit 4
92 Middlesex Road
Tyngsborough, Mass. 01879
Office 978 649-9932
Fax    978 649-7582
Cell   978 618-6783
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To: Commissioner, MassDEP (DEP)

Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Saturday, December 03, 2011 5:59:41 PM

Please find my comments regarding the proposed expansion of the categories of “limited 
projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its regulations 
(310 CMR 10).

December 3, 2011
 
Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston MA 02108
 
Re: Comments on Commissioner Kimmell’s Action Plan for Regulatory Reform 
[sic] at the Massachusetts Department of Environmental Protection [sic] 
(MassDEP)

As a retired Conservation Commissioner from the Town of Chilmark, I understand the 
purpose of the DEP's having created the "limited project" designations in 1994.  In my mind 
this is parallel to allowing the installation of a new septic system in a less than ideal location 
because it is the best possible location on the property which is pre-permit using a cesspool 
dating back decades if not a couple hundred years.  We gave exceptions as necessary to 
better a bad situation, parallel to how a current "limited project" designation for 1. closure of 
solid waste landfills, 2. airport safety, 3. dam safety, 4. development of safe drinking water 
supplies from groundwater, and 5. cleanup of releases of oil and hazardous materials - indeed 
relates to protecting public health, safety and/or the environment.

Commissioner Kimmel: It defies belief that you would have the temerity to propose to add 
industrial wind turbine installation to this honorable and intelligently crafted list.  You offend 
the intelligence of anyone paying attention to your actions.  As DEP Commissioner, surely 
you are aware of  your responsibility to look into the facts of this matter.  BigWind 
is useless, redundant, environmentally destructive.  Adding it to the grid does not  
reduce fossil fuel use nor greenhouse gas emissions to an appreciable degree, IF 
AT ALL.  Look at actual fuel usage and emissions data when BigWind enters the 
picture rather than industry computer models.  The Emperor Has No Clothes.

As to environmental impact, the CO2 emitted and the fuel used in the 
manufacture, transportation, construction, and maintenance of the turbines and 
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their infrastructure are often missing altogether on the balance sheet.  Yet while 
WIND HAS NO REAL VALUE ... its Environmental Footprint is Enormous!

Beyond the fact that the turbines rise 50 stories high  and can be seen for 30-40 
miles, wind energy is so diffuse that any harvesting mechanism must be 
MASSIVE.  In order to produce 500MW of electricity- low quality, sputtering, and 
unpredictable -but an amount equivalent to the output of a relatively clean natural 
gas plant spread over a few acres, we would require 1000 2MW turbines, ~500’ 
tall occupying over 300 square miles of land -- before accounting for roads, 
transmission lines, or additional infrastructure.

Look at the 2-minute trailer for the movie Windfall.   Learn a lot by watching the 
movie itself; it  has won numerous awards as a fair and objective documentary.  
Look into the health impacts of big  wind.  Pay attention to Falmouth's town 
officials attempting to extricate themselves from their arrogant $11-million 
mistake.  Do, at least, educate yourself on the history and consequences of your proposal by 
taking 10 minutes to watch this short video from the Allegheny Highlands Alliance: 
http://www.youtube.com/watch?v=jSfr3g8k0Vg&feature=player_embedded#! 

Your proposal is nothing more than support for what Mr. Paul Niedzwiecki, Executive 
Director of the Cape Cod Commission, has called  "profiteering masquerading as 
environmentalism," with potentially tragic consequences statewide.  You abdicate 
your responsibility as Commissioner and make a mockery of the very name of your 
Department: Environmental Protection indeed.  Please withdraw your proposal to offer "new 
limited project status for wind or solar projects and their utility or access requirements” - 
immediately.

With all due respect,
Sincerely,

http://www.youtube.com/watch?v=jSfr3g8k0Vg&feature=player_embedded#


From: Andrew DeSantis
To: Commissioner, MassDEP (DEP)
Subject: Commissioner"s Draft Action Plan for Regulatory Reform at Mass DEP
Date: Tuesday, October 25, 2011 5:26:52 PM

Please be informed that I fully support Regulatory Reform at MassDEP.

I am particularly supportive the ability to obtain a Chapter 91 licensing before obtaining an Order of
Conditions under Chapter 131 Section 40. Many times in the past, this question has been raised by
members of the Conservation Commission for filed tidelands related projects and the proponent
response has always been that they needed to obtain the wetlands permit prior to filing for Chapter 91.
I always felt this was backwards.

Secondly, many times even with electronic filings the Commission has acted prior to receiving a file
number, the issuance of a file number immediately upon filing helps the process tremendously.  Many
filings in Revere only have one resource impacted, Land Subject to Coastal Storm Flowage for which
there are no performance standards contained in the regulations 310CMR10.00.

Lastly (under the hat of my full time employment at Assistant Director of Public Works in the City of
Chelsea) the elimination of Sewer Extension & Connections and the shifting of resources to I&I removal
and SSO's makes eminent sense to me.

Andrew B. DeSantis
Chairman
Revere Conservation Commission
281 Broadway
Revere, MA 02151

781-286-8185
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To: Childers, Jakarta (DEP)
Subject: FW: criticism of draft action plan for regulatory form/wind turbines
Date: Tuesday, December 06, 2011 11:04:14 AM

 
 
Kenneth L. Kimmell
Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA 02108
617 292-5856
 
Follow MassDEP on Twitter: http://twitter.com/MassDEP
Subscribe to the MassDEP e-newsletter: mass.gov/dep/public/publications/enews.htm
Visit our website: mass.gov/dep
 
Sent: Sunday, December 04, 2011 9:38 PM
To: Kimmell, Ken (DEP)
Cc: therese.murray@masenate.gov
Subject: criticism of draft action plan for regulatory form/wind turbines
 
P.O. Box 2176
Sandwich, MA 02563
December 4, 2011
 
Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston MA 02108
 
Re: Comments on Commissioner Kimmell’s Action Plan for Regulatory Reform at the 
Massachusetts Department of Environmental Protection (MassDEP)
 
Please find my comments regarding the proposed expansion of the categories of “limited 
projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) and its regulations 
(310 CMR 10).
 

         The construction of a renewable energy project does not fall into the same category as the 
current five types of projects now covered by the “limited project” exemption of the wetlands 
regulations. These “limited projects” are 1. closure of solid waste landfills, 2. airport safety, 
3. dam safety, 4. development of safe drinking water supplies from groundwater, and 5. 
cleanup of releases of oil and hazardous materials.

          According to the Massachusetts Wetland Protection Act the common factors in all five 
“limited projects” are their importance to the protection of public health, safety and/or the 
environment. The construction of an industrial wind turbine is not important to the protection 
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of public health, safety and/or the environment. In fact an industrial wind turbine project may 
be the antithesis of the protection of these factors.

           Giving renewable energy projects a “limited project” status under the WPA “will NOT 
benefit the environment by creating a more streamlined and predictable permitting pathway 
for projects. This action will NOT help improve air quality, reduce greenhouse gas emissions 
or boost the green economy. I disagree that renewable energy projects will improve air 
quality, reduce greenhouse gas emissions and boost the green economy. Wind turbines will 
degrade the soundscape and adversely affect the birds, animals and humans living nearby. 

         Industrial wind turbines do not improve air quality because they do not reduce greenhouse gas 
emissions.

         Industrial wind turbines do not reduce greenhouse gas emissions because wind energy never 
"replaces" electricity generated by burning fossil fuels.  No conventional electricity plant was 
ever "replaced" by wind energy because wind energy is not dependable (the wind may not 
blow for days) and wind energy always requires 100% redundancy.  

In addition, recent studies have shown that because wind energy is unpredictable much of it 
is wasted, it also places great strain on the back up facilities. The conventional facilities that 
are used to complement wind energy -- to back up in order to offset its sudden fluctuations in 
demand -- are typically less efficient natural gas plants. Because they must operate in a 
highly inefficient manner, recent studies have shown that the net savings in fossil fuel 
consumption and green house gas emissions when wind energy is added to the grid is 
NEGLIGIBLE.  

Wind energy is more expensive per KW hour than conventional gas facilities, and it is always 
a 100% redundant investment.  

Industrial wind turbines do not boost the green economy because of the scale of the so-called 
"benefits" -- which are global --  compared to the scale of the obvious detriments -- which 
are all local.  
Let's say that a medium sized conventional gas power plant produces about 500MW of 
dependable, "dispatchable" electricity (i.e. it can be called forth, on demand, when you need 
it). You would need approximately 1,250 wind turbines, each over 400 feet tall, spread over 
250 square miles -- along with thousands of miles of roads and transmission lines -- to get 
500MW of "energy" from the wind.  Please check the facts.

         The areas most suitable for wind development in Massachusetts - the Cape, North and South 
Shores, and the Berkshires - are also the areas where the environment, and specifically 
wetland resource areas, are very fragile. Therefore greater care must be taken to make sure 
that the resource areas are protected. Even though not directly concerning wetlands, please be 
aware of the people suffering from turbines in Falmouth, joining with similar stories from 
around the world.

      Respectfully submitted,

    



From: sunderwoodmiller@aol.com
To: Commissioner, MassDEP (DEP)
Subject: Streamlined Regulations
Date: Tuesday, November 01, 2011 2:13:43 PM

Dear Ken:

I am very glad to have you at the helm of our state agency.  I believe you will do great work.

While I applaud streamlining the regulations and the increased oversight on the part of DEP on the
more important resource areas, while focusing less on "the little stuff", I am concerned about
streamlining new power sources resulting in bulldozing the oversight and more strategic review of local
conservation commissions.  

I am very in favor of windmills (which I actually find majestic and awe-inspiring) and solar units as I
believe that the alternative is to surely destroy our environment.  Nevertheless, windmills will most likely
be positioned on or near ridge lines, where access will be fraught with difficulty, including constructing
roadways into wilderness and/or scenic areas.  This must be weighed very carefully, and we must not
forget that bats (already in trouble in the Northeast) and other flying creatures are often the unintended
victims of windmills.  They must be positioned carefully and studied thoughtfully.

I am appalled by the current utility exemptions that allow toxic substances to be applied along rights of
way within 10' of a resource area.  I hope that in our haste to wean ourselves away from oil and gas,
we do not lose sight of the importance of protecting our environment and scenic beauty in the long run.

Working together with local ConComms will, I believe, produce the desired result for everyone as long
as everyone goes into the process understanding that a compromise will result in a better solution.

Sally Underwood-Miller
Stockbridge Conservation Commission
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From: Phil: Templeton BOH
To: Commissioner, MassDEP (DEP)
Subject: Draft Regulatory Reform Action Plan: Comments
Date: Wednesday, November 09, 2011 11:14:54 AM
Attachments: image001.gif

Date: 11/9/2011
To: Commissioner Kenneth Kimmell
From: Philip Leger, Health Director Town of Templeton
Chair Royalston BOH, Health Agent Phillipston, Petersham, New Salem
 
     I would like to take this opportunity to thank you for allowing the local boards
of health (LBOH) to comment on  your “Draft Regulatory Reform Action Plan.” 
 
     I strongly support #13. Wastewater Title V: Eliminate Duplicative State
Approvals. I would ask that 310 CMR 15.260 Tight Tanks be included in this section
if not already. LBOH already do the necessary approvals for this function. It is
redundant for DEP to have the final approval. The elimination of duplicative state
approvals can be handled going forward as Local Upgrade Approvals.
 
     I strongly support #15. Solid Waste: Permits-by-Rule and Self-Certification for
Certain Landfill & Transfer Station Activities. As an operator of a <50TPD transfer
station, the presumptive approval for permit renewals where no modifications
were made and a track record of compliance is a positive step.
 
     I also strongly support #21 Asbestos Abatement Requirements reducing the
regulatory burden on homeowners by creating more flexible requirements for
abatement of non-friable at owner-occupied residences. 
 
     With any regulatory reform, once any final decisions are made I would ask that
DEP actively conduct a LBOH training education program to make clear the
changes and how they affect the LBOH going forward. The annual DEP regional
training seminars are a good way to accomplish this.
 
     It was nice meeting you and hearing you speak at the annual MHOA conference
in Springfield last month. Continued ongoing dialogue with your local partners is
very important going forward in the new changing governmental landscape. I look
forward to future conversation.
 
Philip Leger R.S.
Health Director
Templeton BOH
978-939-2377
health@templeton1.org
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From: David Thompson
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Friday, December 02, 2011 4:21:20 PM

Dear DEP Official
 
I wanted to pass along some comments on the Draft Action Plan, specifically for the portion for which I
am familiar - that related to Waste Site Cleanup.
 
In general, I wholeheartedly agree with the two WSC-related streamlining suggestions (items #17 and
#18).
Briefly stated, in regards to item #17, it is my opinion that AUL simplification is drastically necessary and
overdue, for the reasons stated.
In regards to #18, I advocate the complete elimination of the NRS/Tier Classification/permitting process,
again, for the reasons stated.
 
Thank you for the opportunity.
 
David J. Thompson, LSP
Project Manager
Tyree Environmental
Webster, MA
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From: Russell Holden
To: Commissioner, MassDEP (DEP)
Subject: Comments on Regulatory Reform at DEP
Date: Wednesday, November 23, 2011 11:36:19 AM

Commissioner,

I understand that the comment period for your proposed regulatory 
reform at DEP has been extended into December. With that in mind I 
would like to make the following comments relative to:

7. Wetlands: Exemptions for Regulated “Resources” Created by 
Stormwater Management Structures
MassDEP will propose regulations to exempt wetlands “resource areas” 
created by stormwater
management structures (e.g. man-made stormwater retention basins) that 
were constructed prior
to 1996, if the stormwater system meets DEP’s performance standards. 
This will reduce agency
time spent and streamline processes for external stakeholders by 
reducing the need to address
these man-made stormwater structures under the more time-consuming 
process for regulated
resource areas. This proposed change follows on regulatory changes 
previously made to exempt
stormwater management structures that were constructed after 1996.

Quite simply it seems only obvious that once constructed, stormwater 
management structures perform the functions of wetlands that are 
protected under the Wetlands Protection Act. Namely these structures 
reduce stormwater levels,  allow for groundwater recharge, help to 
prevent flooding, and over time can provide wildlife habitat. It is 
counterproductive to the interests of the Wetlands Protection Act to 
consider these structures as nonjurisdictional given their roles. This 
rationale would apply to structures completed either previously to 
1996 or thereafter given that they meet all or a significant 
proportion of performance standards.  That said, the consideration of 
these structures on a  par with isolated land subject to flooding 
(ILSF) may be appropriate given that such resource areas do not have a 
buffer zone. In summary, constructed stormwater management structures 
should be considered as resource areas.

Thank you for your consideration.

-Russ Holden
Chair - Uxbridge Conservation Commission
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To: Commissioner, MassDEP (DEP)
Subject: Comment on the draft action plan for the Mass DEP
Date: Monday, October 24, 2011 9:24:31 PM

I have no idea if this idea has been tried but I think it should - 

You should have citizen volunteers to fill in some of the holes. They can be trained
to spot pollution issues or regulatory issues, etc., in their communities.

1. This would train citizens to be more involved in environmental issues
2. It would ease some small part of your staffing issues.
3. When environmental issues arise, maybe communities will be better represented
if they have citizens from their community volunteering and understanding the
processes.

Of course, it would be important that citizens not be bought off by corporations or
companies who wish to disregard environmental regulations..

Otherwise, regarding the plan - I feel sure that the underfunding WILL result in
environmental degrading of our state and will also result in environmental justice
issues - we already have those, I know because I have experienced this in my
neighborhood.

The DEP should advocate for itself heavily and ask citizens to do so also. What is
more important than serving clean air and water to our children?

Thank you
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From: Karen Leigh
To: Commissioner, MassDEP (DEP)
Subject: Attn: Jakarta Childers Regarding DEP"s Regulatory Reform Proposal
Date: Tuesday, October 25, 2011 3:53:06 PM
Attachments: image001.gif

Greetings,
 
I would like to submit the following comments and concerns regarding changes to DEP:
 
I am the coordinator for the Westfield Conservation Commission, a commissioner on the
Wilbraham Conservation Commission for over 10 years, and been in government employment
for decades.  Therefore I understand that decreasing budgets means having to decrease or
remove services somewhere, I really do get that.  But in doing so we should not allow changes
that weaken current and effective regulations.  In my opinion some of these proposed changes
will have negative impacts on implementation of the Massachusetts Wetlands Protection Act. 
 
1.  Wetlands: Targeted Review by DEP
Decreasing DEP reviews of NOI submittals will only increase review pressure on local
commissions.  Commissions greatly appreciate (especially those commissions with no agent) the
extra set of eyes looking at these documents and the guidance they get from DEP staff.  Many
commissions lack essential knowledge of the regulations to make proper and informed
decisions.  And unfortunately, there are consultants and applicants who take advantage of that. 
As such, decision errors will increase, thereby increasing DEP involvement in bad decisions
and appeals. 
 
2.  Wetlands: Buffer Zone General Permit
Your proposal states it will: “…reduce DEP staff time spent on SOOC review for buffer zone
cases, and it has the potential to significantly benefit the environment by providing incentives
for applicants to concentrate activity greater than 50’ from the resource area.” 
 
I believe the opposite will occur.  This will not only undermine a commission’s right to
determine if work in the outer 50’ will impact a resource area but it will also give applicants the
notion that the outer 50’ has less value, or that the outer 50’ is now a “given” to develop.  Many
commissions already maintain at least a 50’ buffer (or “no-disturb) zone when reviewing
projects.  By providing an expedited review on the outer 50’ buffer zone you are essentially
taking that decision making power away from commissions and giving it the applicants.
 
3.  Wetlands: Expedited Permitting for Ecological Restoration Projects
Where I agree with encouraging restoration projects, they can be the most sensitive and
difficult types of projects to do correctly.  Special expertise is needed to engineer or design
proper wetland characteristics such as riverine hydrology or the habitat needs of a particular
species.  Commissions need time and access to their own resources and experts to ensure the
project has considered all aspects and will have long term success.  Expediting such
complicated projects will only pressure commissions to allow projects to go forward without
proper review. 
 
It is unfortunate but true that when laws are weakened or expedited there are consultants and
developers savvy enough to take advantage of these opportunities for their own benefit.  These
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consultants have been in the business for many years where commissioners typically have little
or no regulatory expertise.  Many times consultants know the regulations better than
commissions and therefore know how to sway decisions in their favor, regardless of compliance
with the law.  DEP’s involvement at the beginning of projects is sometimes crucial to
commissions making the right decision.  Now will DEP will only get involved after the
commission has made a mistake that could have been avoided had DEP weighed in on the
project from the beginning?  
 
I feel the proposed changes I have discussed above should therefore not be approved.
 
I appreciate having the opportunity to express my questions and concerns to you.
 

Karen Leigh, M.S.
Conservation Coordinator
Westfield Conservation Commission
 
59 Court Street
Westfield, MA  01085
Tel 413-572-6281
Fax 413-568-6850
Email:  k.leigh@cityofwestfield.org

"The more clearly we can focus our attention
on the wonders and realities of the universe about us,
the less taste we shall have for destruction." 
                                -- Rachel Carson

 

P please consider the environment before printing this e-mail.
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To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Friday, December 02, 2011 7:55:29 PM

  I have had conversations with DEP representatives as facilitated by
the office of state senator Eldridge.

#1 My comments would be ,the DEP should consider adopting a revised
policy concerning the term " bedroom "

Which currently presumes :   two person occupancy   **  requiring
allocation of 110 gallons per day of sewerage output .

should be modified or changed to read  ***   65gallons per person of
occupancy****      ,based on the reality of current lifestyles  .

#2     I would suggest the DEP should provide a specific path for
appeals, exclusively  for (Towns that do not have facilities for town
water and Town Sewer).

I believe  citizens of such  towns are put at a distinct disadvantage
for development opportunities  and should be afforded a special
permitting process .

That allows ,flexibility to current Title 5  interpretations,  and
should allow innovative designs that can demonstrate protection of the
health and welfare while allowing reasonable growth.
This may be accomplished by  simply to allow multiple well sites, by
right ,rather than requiring Public Water Supplies .

#3     Lastly if nothing else the state should adopt a specific clause
that allows an exemption to title 5 rules to allow a family to care for
an elderly family member without incurring extraordinary costs
associated with title 5 upgrades to accommodate an additional bedroom to
support such a family member.
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From: Steven Zieff
To: Commissioner, MassDEP (DEP)
Cc: Bialecki, Gregory (EOHED); Anderson Lamoureux, April (EOHED)
Subject: Commissioners Draft Action Plan for Regulatory Reform
Date: Friday, November 18, 2011 10:20:30 AM

Commissioner Kimmell
We have reviewed and endorse the initiatives of the above plan.
Enabling further local control, self certification and targeted reviews help to make for an effective
and efficient DEP.
 
 
As it relates to further advancements; may we suggest two areas which deserve review:

1)       Water Management Act (WMA) Permits, and
2)       Use of empirical data for the calculation of Discharge Permits.

 
Water Management Act
The Commonwealth of Massachusetts is a water resource rich state.
The State’s advantages are not available due to ineffective water use regulation.
An examination of the WMA Permits demonstrates an incongruity when compared to population,
households or other metrics.
When WMA communities are compared to MWRA communities, especially when gauging the
issues of life safety, agriculture, industry and sanitary requirements – a review in the interest of
equitable water usage and availability is called for.
 
Empirical Water Usage
Through the advances of the plumbing code and modern construction practices water usage on a
per unit measure is diminishing, clear evidence of this is found in every community’s water and
sewer records.
Discharge permits for modern private and public wastewater treatment facilities continue to be
analyzed and permitted utilizing Title V water usage values.
The conservative Title V values are further compounded by safety / redundancy requirements in
the formulation and issuance of Discharge Permits.
Relying upon Title V values results in redundant systems which are wasteful in terms of resource
efficiency and plant cost; effectively increasing the cost of living and working in the
Commonwealth.
This is a clear case of water treatment technology outpacing the regulations.
 
Amending these regulations will lead to greater availability and better treatment of effluent and
the resulting quality of the Commonwealth’s ground water.
 
We appreciate the efforts you are making.
Please do not hesitate to contact us should you have any questions.
 
Regards
Steven Zieff
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Steven N. Zieff
BAYSTONE
21 Center Street
Weston, MA 02493
(781) 894-9898 Office
(508) 269-6900 Cell
(781) 894-9999 Fax
szieff@BaystoneDevelopment.com
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From: McDevitt, Alicia (DEP)
To: Childers, Jakarta (DEP)
Subject: FW: Opposed: Wetlands Protection Act "limited project" for wind turbines
Date: Monday, December 05, 2011 2:31:30 PM

Re reform comment
 

From: Bjdurk@aol.com [mailto:Bjdurk@aol.com] 
Sent: Monday, December 05, 2011 2:25 PM
To: Kimmell, Ken (DEP)
Cc: McDevitt, Alicia (DEP); berlincc@townofberlin.com; Tosches, Jamie (AGO); Nosal, Jed (AGO);
daniel_diorio@scottbrown.senate.gov; george_vasvatekis@scottbrown.senate.gov;
jerry_mcdermott@scottbrown.senate.gov; sam_jonsson@scottbrown.senate.gov
Subject: Opposed: Wetlands Protection Act "limited project" for wind turbines
 
December 5. 2011
 
 
 

Kenneth Kimmell, Commissioner
Massachusetts Department of Environmental Protection
One Winter Street
Boston, MA  02108
 
RE:  Proposed expansion of the categories of “limited projects” under the Wetlands
Protection Act (WPA- MGL Chapter 131 § 40) and its regulations (310 CMR 10).
 
Dear Commissioner Kimmell:
 
I am opposed to the Patrick Administration's continuing assault on public and
environmental protections, MGL Chapter 91 Waterways and Public Protection Act, and
now, the Wetlands Protection Act.  These protections present obstacles to furtherance of
this  administration's reckless agenda to mandate publicly-funded, high cost, high risk,
low value and environmentally damaging wind energy. 
 
Far from an actual "limited project" intended to improve the safety of our drinking water,
dams and airports, offering a measure to address oil spills and hazardous waste, wind
turbines introduce and leak hazardous oils as they introduce rare earth minerals, copper
and transformers that catch fire, and fiberglass wind blades that cannot be recycled. 
 
This is photographic evidence that wind turbines leak oil and cause environmental
damage:
http://www.iberica2000.org/Documents/Eolica/Photos/contamination/ 
Wind turbines require pressure washing with detergents to eliminate plaque: 
http://www.usatoday.com/news/science/enviro/2001-07-05-wind-power-bugs.htm
 
Massive scale industrial wind turbine projects merit full environmental review under the
Wetlands Protections Act in the interest of citizens and our environment. 
 
The Patrick Administration wind energy policies threaten to turn Massachusetts into a
future wasteland of abandoned wind turbines and trigger an an exodus of businesses and
residents. 
 
Daily Mall

mailto:/O=COMMONWEALTH OF MASSACHUSETTS/OU=MASSMAIL-01/CN=RECIPIENTS/CN=ALICIA.BARTON.MCDEVITT
mailto:Jakarta.Childers@MassMail.State.MA.US
http://www.iberica2000.org/Documents/Eolica/Photos/contamination/
http://www.usatoday.com/news/science/enviro/2001-07-05-wind-power-bugs.htm


November 19, 2011
 
  "Minnesotans for Global Warming report that in the last 30 years, the United States has
had 14,000 wind turbines abandoned."
 
http://blogs.dailymail.com/donsurber/archives/46519 
 
It's clear that the Patrick Administration promotes a green agenda that is in conflict with
public and environmental interests as the DEP and this Administration is aligned with and
serves the renewables' sector.  This Administrations' green laws provide business
opportunities for Mass Public Officials who ignore that bright State Ethics line.  Harvest
Energy, Flo Design, Rhumb Line Energy, Epsilon Associates, DeepWater Wind and First
Wind are examples of companies with Patrick Administration Directors, founders, CEO's
and Presidents and Advisors.  The public economic, environmental interests are
compromised. 
 
Boston-based UPC First Wind Paul Gaynor is co-chair of the Mass Department of
Environmental Protection Advisory Committee “Low Carbon Energy Supply Subcommittee.”

http://www.mass.gov/?
pageID=eoeeapressrelease&L=1&L0=Home&sid=Eoeea&b=pressrelease&f=090330_pr_cac&csid=Eoeea
CLIMATE PROTECTION AND GREEN ECONOMY ADVISORY COMMITTEE SUBCOMMITTEES
LOW CARBON ENERGY SUPPLY

CoChairs: Paul Gaynor (First Wind)
http://www.mass.gov/Eoeea/docs/eea/energy/2020-clean-energy-plan.pdf

“The Patrick Administration has made great strides at making Massachusetts an
environment for clean energy companies to grow,” said Paul Gaynor, CEO of First Wind, a
Massachusetts-based developer and operator of utility-scale wind projects..."

 http://www.masscec.com/index.cfm/page/Report:-Patrick-Murray-Administration-Clean-Energy-Policies-Will-

Produce-Dramatic-Reduction-in-Green/cdid/10959/pid/11150

Crony capitalism in Massachusetts and your appointed Advisor First Wind have not escaped
the critical attention of the Chairman of the House Budget Committee:

CHAIRMAN PAUL RYAN HOUSE BUDGET COMMITTEE

'THE EMPTY PROMISE OF GREEN JOBS'
"THE COSTLY CONSEQUENCES OF CRONY CAPITALISM"
September 22, 2011
http://budget.house.gov/UploadedFiles/GreenJobs9222011.pdf
 
excerpt from Chairman Ryan's Report: 

First Wind Holdings, received a $117 million loan guarantee in March of 2010. First Wind
withdrew its initial public offering in October of 2010, due to a lack of investor demand. 11
According to the Boston Globe, investors shied away from the company because “First Wind
owes more than $500 million, loses money on a steady basis, and reports a negative cash
flow.”12  [cut]

We now know that the Patrick Administration's Green Communities Act signed into law on
July 2, 2008 has not done what Governor Deval Patrick represented to Massachusetts'
ratepayers it would do: 
  "Today, Massachusetts has taken a giant step forward toward a clean energy future,"

said Governor Deval Patrick, who signed the bill at a ceremony at the Museum of Science.
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"This legislation will reduce electric bills, promote the development of renewable energy,

and stimulate the clean energy industry that is taking root here in the Commonwealth…" 

[cut]

http://www.boston.com/news/local/breaking_news/2008/07/patrick_signs_l.html
 
(1.) Governor Deval L. Patrick  
Energy Bill Signing 
 
http://www.jdsupra.com/post/documentViewer.aspx?fid=881e7bf3-abb5-4b47-b7e5-
f6a626144f91  
The Patrick Administration has represented that the Green Communities Act will, “reduce

electric bills” by Governor Patrick on 11/10/11.  Yet, a $4 Billion dollar GCA

premium cost has been identified by MA Attorney General as an consequence of the Green

Communities Act.  While it was reasonably foreseeable, unfortunately not avoided, public

debt is now enlarged by the Green Communities Act by $4 Billion dollars, (and by Cape

Wind with a $4.08 Billion "Green Energy Tax". 

Please listen to the MA industry and business community and "Voice and Resource" of

more than 6,500 Massachusetts employers in every sector of the economy -

manufacturing, retail, health care, finance, service, high tech, biotechnology, and higher

education, Associated Industries of Massachusetts.  AIM has made appeal to this

Administration on the GCA. 

Source: Associated Industries of Massachusetts: 

Green Communities Act Pushes Up Energy Costs with Few Benefits

Massachusetts employers and residents who already pay some of the highest electricity bills
in the nation face additional and potentially catastrophic rate increases to fund a hodgepodge
of ill-conceived and conflicting programs created by the 2008 Green Communities Act.

Associated Industries of Massachusetts will today urge a legislative committee to look
critically at the Green Communities Act and to modify elements that do not create benefit for
ratepayers. [cut continue reading]

http://blog.aimnet.org/AIM-IssueConnect/bid/70496/Green-Communities-Act-Pushes-Up-Energy-Costs-
with-Few-Benefits

Falmouth's potential $11 million dollar financial loss due to wind turbine
noise

Newsvine http://bjdurk.newsvine.com/_news/2011/11/12/8754974-falmouths-
potential-11-million-dollar-financial-loss-due-to-wind-turbine-noise

Cape Cod Times November 9, 2001 quote:

"During Monday night's debate, Amy Lowell, the town's assistant
wastewater manager, estimated the town would find itself responsible
for paying about $11 million in back grants, renewable energy credits
and other costs if they agreed to a long-term shutdown of Wind 1.
Harper previously estimated a complete shutdown of Wind 1 would
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cost Falmouth about $970,000 in lost revenue annually."

There are no demonstrable benefits associated with the ongoing erosion of environmental
and public protections by the Patrick Administration.  Specifically, the "limited project"
status proposed for wind turbines increases environmental, public safety and economic
risks.  This administration attempts to color as beneficial, those benefits exclusively
enjoyed by crony capitalists as our wayward Mass Public Officials.  
 
With a vote of "No Confidence", in this Administration's green strategies, (First Wind,
Evergreen Solar, Beacon Power, TPI Composites, A123 Sytems, EnerNOC, Wind Pole
Ventures, etc.,), I ask that for once the Patrick Administration refrain from attempting to
fix what's not broken.  If in your view wind energy can stand on environmental merits,
there is no need to relax environmental and public protections, repeatedly, as you
continue to expose tax and ratepayers as well as the environment to unacceptable risks.
 
Sincerely, 
 
Barbara Durkin
48 Moore Lane
Northboro, MA  01532
Telephone:  (508) 612-4133     
 
 



From: Gaileotis@aol.com
To: jclarke@massaudubon.org
Cc: Commissioner, MassDEP (DEP); Harrington, Brian (DEP); hricci@massaudubon.org; linda.orel@maccweb.org;

jane@thebeatnews.org
Subject: (no subject)
Date: Monday, December 12, 2011 10:40:27 AM

Good morning.
 
Since moving to Massachusetts a decade ago, I've been an admirer and supporter of MassAudubon
and its intelligent, informed advocacy for wetlands.  So I'm dismayed to be so totally in disagreement
with a MassAudubon position on a critical environmental issue:
 
#5.  Wetlands Targeted Review: We support DEP’s proposal to immediately issue WPA file
numbers and to limit the department’s involvement in wetlands applications to those that are
prioritized based on impact or resource sensitivity. The specifics of this proposal need to ensure
that conservation commissions and DEP retain the right to require additional information or take
other actions on inadequate applications, and for DEP to provide advice and support to
conservation commissions.
 
Having worked in wetlands protection exclusively in the Berkshires, it makes me wonder -- as decisions
sometimes do -- whether the inevitable Boston-centric approach reflects a world vastly different from
ours.  I was a member of, and chaired, the Otis commission for several years, served as agent for the
Sheffield commission and after three years am in the process of retiring as agent for the Richmond
commission.  I have met with and consulted with several other commissions and commission chairmen.
 
The experience has convinced me that very, very few commissions truly know the WPA regs, have a
general understanding of the complex web of state and federal regulations that are involved in many
wetlands applications, and have members who are capable of conducting site visits and assessing
potential resource-area impacts. And many do not have knowledgeable paid staff or consultants.
 
In short, your comments -- and to a greater degree those submitted by MACC -- are based on
an assumption that commissions have the expertise and the resources to perform competent
NOI reviews.  Most in this region's small towns do not.
 
For applications of any significance, these volunteer commissioners face consultants whose sole
objective is to get a quick approval and make the proposed project as cost-effective for the client as
possible.  And whose overriding goal, to achieve that objective, is to circumvent as many regulatory
requirements as possible.
 
The most common "mistake" by consultants filing a NOI is to check "buffer zone only," as it is well
known that this almost always ensures assignment of a file number without thorough DEP review.
 
I'll spare you my list of "buffer zone projects" that had significant impact on pristine streams and BVW
(including one within an ACEC), that filled BLSF and sacrificed RFA by referring to perennial streams as
intermittent.  
 
In addition to circumventing oversight, these "buffer-zone project" NOIs deprive DEP and the
commissions with the fee money associated with resource-area impacts.  So we not only sacrifice
wetlands, we give them away free of charge.
 
Under the current proposal, we will live in a world of "buffer zone projects" approved by beleaguered
volunteer commissions faced with multiple complex applications and minimal or no expert advice. There
will be few "red flags" to signal pre-permitting involvement by a sorely understaffed DEP. So DEP will,
instead, increasingly be forced to shift roles, from "good cop" to "bad cop," forced to intervene after
faulty decisions have been made and shovels have hit the ground. And forced to manage through the
inevitable negative publicity, letters to editors and calls to legislators.
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In our rural towns -- approximately 150 of them within WERO -- we have enormous amounts of
undeveloped land containing wetlands.  This proposal, if enacted, will put those areas at great risk.
 
As you know, the current municipally based wetlands protection process was cobbled together in crazy-
quilt fashion, and tossed into the laps of commissions that had been created to hold and conserve
public lands.  It is an unworkable system, and is becoming more unworkable under a patchwork of
changes motivated solely by budgetary considerations.
 
If we must put budgetary considerations first, let us be brave, dismantle the entire process and begin
anew.  Consider the T5 model, where boards of health provide oversight for decisions made by health
agents who are professionals trained in their field, and who are required to continuously update their
training.  Smaller towns share resources effectively, e.g. Tri-town Health in Lee.  Using this model, the
degree of DEP review could be determined under a system establishing thresholds that related directly
to potential wetlands impact.
 
Thank you for considering another perspective -- and thank you for all that you do to protect our
environment.  I'm hoping you, and DEP/EOEEA, will take another look at this issue.  (I'm also hoping
that, despite the fact that I missed the deadline, Commissioner Kimmell will read and consider this
input.)
 
Respectfully yours,
 
Gail Palmer
Otis
413.386.8574
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      December 5, 2011 

Commissioner Kenneth Kimmell 
MassDEP 
One Winter Street 
Boston, MA 02108    
Via Email: MassDEP.Commissioner@state.ma.us 
 
RE: Comments on Commissioner’s Draft Regulatory Reform Plan 
 
Dear Commissioner Kimmell: 
 

The Neponset River Watershed Association (NepRWA) greatly appreciates the 
Department’s solicitation of public comments on its draft Regulatory Reform Plan before it 
issues its formal regulatory proposals. NepRWA sincerely sympathizes with the predicament the 
Department is in due to the enormous budget cuts to which it has been subject in the last few 
years. We understand the need to prioritize and streamline your work and appreciate the efforts 
you have made in drafting proposals to do so in a manner that, for the most part, avoids reduction 
of environmental protection standards. In only a few circumstances do we feel that your 
proposals clearly fail in that effort -- in particular, your proposal to eliminate all sewer 
connection and extension permits (see comments on Proposal # 11, below) -- and in some other 
cases we believe that preservation of current standards will require additional safeguards and 
careful drafting of regulatory revisions.  
 

Please accept the following comments on your draft Regulatory Reform Plan.  
 
Sewer Connections and Extensions.  

Proposal # 11, pp. 6-7: The Neponset River Watershed Association, Conservation Law 
Foundation, and PEER worked very closely with MassDEP in 2006 to carefully craft regulatory 
changes that eliminated more than half of previously required sewer connection and extension 
permits.  Although there may still be cases where state permitting of sewer extensions and 
connections is duplicative of permits issued by municipal sewer authorities and publically owned 
treatment works (POTWs), MassDEP’s proposal to eliminate all state sewer connection and 
extension permitting is extremely ill advised and is based on two false assumptions: 

• that municipal agencies with authority to issue local sewer connection and extension 
permits have adequate incentive to deny permits to large new economic  development 
projects, even when the POTW that will receive the additional wastewater  is at or near 
its capacity to treat existing quantities of sewage; and 
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• that all, or even most, POTWs are adequately monitoring and treating (or requiring 
industrial sewer dischargers to pre-treat) chemicals that can “pass through” POTWs and 
have the potential to enter  our surface waters in toxic amounts. 

Permitting of sewer discharges that exceed or approach POTWs treatment design capacity. 
The great majority of local sewer connection and extension permits are issued not by 
municipal or regional POTWs, but by separate municipal sewer authorities. Although federal 
and state rules require POTWs to begin reviewing their treatment capabilities as soon as 
sewer flows reach 80% of a facility’s design flow capacity, there is little incentive for 
municipalities to deny sewer connection or extension permits for desireable economic 
development projects that may exceed or approach that capacity.  State permit review is 
sometimes the only protection against new sewer discharges that, individually or 
cumulatively, can overwhelm a POTWs ability to adequately treat sewage in accordance with 
its NPDES permit.  

Permitting of industrial sewer discharges.  An even greater threat to water quality in the 
Commonwealth is the potential of some industrial sewer discharges to contain highly toxic 
chemicals that are not regulated in POTWs’ NPDES permits and thus are neither monitored 
or treated before being discharged into our surface waters. With the exception of a handful of 
large POTWs like MWRA with sophisticated Industrial pre-treatment programs (IPPs), 
nobody has even asked industrial sewer discharges which toxic pollutants, if any, they are 
putting into the sewers. In fact, POTWs with IPP programs are only required by their NPDES 
permits to monitor and require pre-treatment of a very limited list of known contaminants, 
but not to find out if any other dangerous chemicals are being discharged into their sewer 
systems.   

Most POTWs in Massachusetts are non-IPPs with no training or ability to regulate toxic 
industrial discharges, yet an analysis done in 2006 uncovered numerous new sewer tie-ins to 
non-IPP POTWs by companies working with dangerous chemicals. Despite this fact, not a 
single POTW has been certified as an approved IPP in more than a decade.  

In late 2006, MassDEP proposed regulations to reduce by about 90% the number of sewer 
connections and extensions required to obtain state permits. The Neponset River Watershed 
Association, the Conservation Law Foundation, and PEER (along with a dozen other groups) 
spoke out in opposition to that proposal, but in the end a compromise was reached which 
reduced the number of permit exemptions, especially for industries discharging to POTWs 
without IPPs. The most important part of the compromise was a regulatory provision adopted 
by DEP that requires specified industries and commercial concerns such as manufacturers, 
garages, hospitals and laboratories to report toxic discharges to MassDEP so the Department 
could determine whether additional regulation is needed to protect surface waters.  314 CMR 
7.05(2)(g) states:  “The toxic reporting requirement contained in this section shall become 
effective upon the Department’s issuance of written guidance, which shall occur no later 
than January 12, 2009.”   
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In 2008, MassDEP set up an Advisory Committee, which included representatives of affected 
industries, to help draft that guidance. The Committee unanimously agreed on a strategy 
devised by DEP staff that would have minimized reporting requirements for industries unless 
specific problem pollutants were contained in products entering their wastewater stream. A 
toxics use survey was created by DEP staff, approved by the Advisory Committee, and was 
ready to be sent out to affected companies when in 2010 DEP decided to ignore its own 
regulatory mandate and shelve the sewer toxics reporting program indefinitely. 

If it is to now further reduce the number of sewer extensions and connections required to 
obtain state permits, it is essential that DEP first make a binding commitment to fully 
implement its toxics reporting regulation.  Furthermore, state sewer permits should not be 
eliminated for industrial and commercial dischargers covered by this provision until the 
results of the toxics survey are in and DEP has taken action, if necessary, to ensure that 
toxics are not being discharged into our rivers and streams without first being treated by the 
dischargers and/or the POTWs.  

Shifts in DEP staffing resulting from this proposed regulatory revision. The Draft Regulatory 
Reform Plan states that DEP “will shift resources from duplicating local permitting to instead 
focus on wastewater treatment and collection system issues such as infiltration/inflow (I/I), 
capacity issues, sanitary sewer overflows and industrial pretreatment programs.” We would 
like to know what the current staffing levels are for each of these programs and what they 
would be if this regulatory change were to occur (although the priority for any saved staff 
time should be to implement the industrial toxics reporting requirement). The fact is that 
MassDEP over the last few years has shifted its only staff with significant expertise in 
industrial pretreatment to other programs. Will those staff be shifted back to IPP if this 
regulatory reform proposal is adopted? 

MEPA Filing Required. Finally, a proposal to eliminate sewer connection and extension 
permits requires a MEPA filing. 301 CMR 11.03(12)(b) requires that an Environmental 
Notification Form be filed for: 

Promulgation of New or revised regulations, of which a primary purpose is protecting 

Against Damage to the Environment, that  significantly  reduce: 

1. standards for environmental protection 

2. opportunities for public participation in permitting or other review processes; or 

3. public access to information generated or provide in accordance with the regulations.   

DEP’s Draft Regulatory Reform Plan states that “MassDEP acknowledges … that the current 
right to appeal these permits would not exist if the permits are eliminated.”  DEP’s claim that 
only one permit appeal has occurred in the last three years is  almost surely due to the fact 
that DEP is not enforcing the requirement to apply for these permits in the first place. There 
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have certainly been dozens if not hundreds of sewer connection and extensions permitted by 
local authorities that have exceeded state permitting thresholds but that failed to obtain state 
permits. Parties who have applied at the state level have done so voluntarily, and thus are 
likely to be the “good guys" whose practices are in compliance with regulatory standards and 
thus are unlikely to have their permits appealed by third parties. 

Water Quality Certifications (WQC). Proposal #1, p. 3: We strongly oppose allowing a 401 
WQC permit-by-rule for applicants that secure Wetlands Protection Act and c. 91 approvals. 
WQCs serve the purpose of ensuring that state water quality standards are met, which entails 
examination of different issues than OOCs/SOCs and c. 91 licenses. Such permits-by-rule would 
be contrary to the requirements of the federal Clean Water Act.   

Chapter 91 

• Proposal #2, p. 4: If DEP changes its regulations to allow Chapter 91 licensing to run 
concurrently with MEPA review, applicants should be required to disclose in detail in the MEPA 
filing the public benefits and public detriments of the proposed project.  

• Proposals # 3-4, p. 4: DEP should use time saved by issuance of general permits for small 
docks and piers to much more actively determine compliance with and enforce navigational and 
shoreline public access rights. DEP should consider raising license fees for these projects, if 
necessary, to ensure that this happens. 

Wetlands 

• Proposal # 6, p. 5: The ecological importance of maintaining significant buffer zones is beyond 
dispute, and buffers should be larger to be truly protective. Unless strong performance standards 
are established and eligible projects are limited to those that are unlikely to have significant 
wetland impacts, we cannot support this proposal.  

• Proposal #7, p. 5: The proposal to exempt wetland “resources areas” created by stormwater 
management structures constructed prior to 1996 is reasonable so long as operations and 
maintenance records can be produced and an inspection report demonstrates that the systems are 
functioning as designed.   

• Proposal #8, p. 6: We fully support the proposal to expedite and streamline permitting for 
ecological restoration projects, such as dam removals, where environmental benefits are 
expected to significantly outweigh impacts.  However great care must be taken so as not to 
include projects that provide largely aesthetic value (such as turning other resource areas into 
ponds) with little or no advantage to wetland functions. 

Waste Site Cleanup 

• Proposal # 17, p. 9: DEP has a number of requirements for filing Activity and Use Limitations 
(AULs) with Registries of Deeds, often requiring multiple trips to the relevant Registry.  We 
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support efforts to refine the requirements to reduce complications without sacrificing important 
information.  Increased public accessibility of on-line information regarding AULs would benefit 
DEP and the public alike.  

• Proposal #18, p. 9: DEP’s proposal to eliminate Tier I Permits unfortunately would eliminate 
the option of writing special requirements into the permit.  If permits were eliminated, the MCP 
would need to be amended to provide alternative enforcement mechanisms.   

Presumptive Approval of Permit Renewals. Proposal #19, p. 10:  We do not feel it is possible 
for us to comment on this proposal until the Department identifies the individual permits and 
precise circumstances for which presumptive approvals would be issued.  

E-filing. Proposal #20, p. 10: We strongly support efforts to significantly expand or require e-
filing of applications, so long as full public access is provided for every filing.  

Thank you very much for this early opportunity to comment on your Regulatory Reform 
Plan.  

      Sincerely yours,  

 

      Steve Pearlman 
      Advocacy Director 
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December 5, 2011 
 
Commissioner Kenneth Kimmell c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
RE:   LSP Association Comments  
 Commissioner’s Draft Action Plan for Regulatory Reform 
 October 24, 2011 Public Review Draft 
 
Dear Commissioner Kimmell: 
 
The LSP Association (LSPA), a professional non-profit association of over 900 LSPs and other 
environmental professionals, respectfully submits the following comments and suggestions 
related to the October 24, 2011 Public Review Draft Action Plan for Regulatory Reform 
published electronically by the Massachusetts Department of Environmental Protection 
(MassDEP).   
 
The LSPA recognizes the significant effort that MassDEP has put into developing 
recommendations for streamlining environmental regulations across the full jurisdiction of 
MassDEP, not only for the waste site cleanup program.   
 
We support the two proposed revisions to the waste site cleanup regulations:   

 Elimination of the tier classification process and numerical ranking system. The process 
is time consuming, and in our opinion does not result in significant added protection of 
public health and the environment.  A single, simplified permit for sites for which a 
Response Action Outcome (RAO) has not been filed within one year of notification is all 
that is needed, except perhaps for that small universe of sites which require direct 
MassDEP involvement. 

 The proposed streamlining of the Activity and Use Limitation (AUL) forms and the 
filing/public notice process will significantly reduce both the preparation and review 
resources required for this document.  Reforming the AUL process will also assist in 
clearly communicating the AUL provisions and increasing post-RAO compliance with 
the AULs.  This effort should build on some of the reforms proposed in the draft revised 
AUL guidance published previously this year. 
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In addition, we suggest that the Department also consider the following additional changes, 
which we feel will further reduce MassDEP’s resource commitment without compromising the 
interests of the MCP.  
 

 Reform the Bill of Lading (BOL) process. As it currently stands, BOLs are more 
cumbersome than hazardous waste manifests, requiring numerous redundant and 
voluminous submittals, including the resubmission of analytical data that has already 
been provided as part of the waste profile process.  

 Continue efforts to improve eDEP usefulness and reliability.  We understand this is a 
MassDEP priority, and applaud your efforts in this regard.  When the system is working, 
it reduces the time MassDEP must spend responding to inquiries and managing office file 
review visits – and not incidentally, it reduces the time spent by the regulated and real 
estate communities in acquiring this data.   

 While revising the AUL provisions, make the various timing requirements for AUL 
amendments consistent with those applicable to the original AUL. This may only provide 
a small direct benefit with regard to MassDEP resource allocation, but by reducing the 
confusion created by inconsistent timeframes these changes will provide an indirect 
benefit by reducing the amount of time MassDEP staff have to spend on enforcing these 
confusing requirements.  

 Extend the deadline for completion of the Phase II Comprehensive Site Assessment 
(CSA) following completion of Phase I.  Incremental additions (by policy and guidance) 
to the work required for a CSA, such as multiple quarterly rounds of groundwater 
sampling, and seasonally- and worst-case conditions-driven indoor air sampling have 
made it increasingly difficult to complete a CSA in two years, particularly if the 
requirement for such work is not identified until later in the investigation (sometimes as 
the result of data generated part-way through the CSA process). 

 Revise the definition of LNAPL and UCLs to streamline the MCP closure process.  
 Provide for an optional “fee for audit” process where, for a fee, DEP will provide an audit 

and notice of audit findings when requested by the performing PRP at a particular site. 

In addition to the regulatory reform items suggested above, the LSPA also urges the Department 
to prioritize those workgroup issues that have been discussed and debated for many years.  These 
include LNAPL, Historic Urban Fill (HUF), and Asbestos in Soil.  We believe that resolution of 
the issues raised in these work groups will serve to streamline the MCP process for all 
stakeholders.   
 

Finally, although the majority of the LSPA comments relate specifically to MCP/21E program 
reforms, we also offer the following suggestion regarding another program reform in an area 
which often impacts the LSP profession.   
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 The LSPA applauds and encourages streamlining and combining the wetlands/coast 
permitting processes. A sediment remediation project under the MCP can require 
multiple permits (Chapter 91, Water Quality, Wetlands, federal Clean Water Act dredge 
and fill, NPDES, etc.) all of which govern the same resource areas, receive similar 
reviews and require submittal of similar supporting information.  The time it takes to 
obtain, report on and close out each of these regulatory instruments delays environmental 
cleanup, expends duplicative resources, and does not result in incrementally greater 
protection of public health and the environment. 
 

We appreciate the opportunity to comment on the Draft Action Plan for Regulatory Reform, and 
look forward to the finalization and implementation of the recommended changes. As always, 
please feel free to contact the LSPA if you have any questions regarding our comments, or if you 
think we can be of further assistance in this matter. 
 
 
Sincerely, 

LSP Association 

   
 
Suzanne Courtemanche, LSP, CHMM  Wendy L. Rundle 
President      Executive Director 
 
 
 
cc:  Liz Callahan, Acting Division Director, Policy and Program Planning, BWSC, MassDEP  
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Stephen H. KaiserStephen H. Kaiser
191 Hamilton St.191 Hamilton St.

Cambridge Mass. 02139Cambridge Mass. 02139

To : Alicia McDevitt, Deputy Commissioner, MassDEP

From : Stephen H. Kaiser, PhD

Comment #1 on Draft Action Plan for Regulatory ReformComment #1 on Draft Action Plan for Regulatory Reform

This is the first of two comments I plan to submit to DEP in response to the
Department's request for public comment.

It is a very valid priority for DEP to speak openly in public about the realities of
reduced budgets and staffing in combination with increased responsibilities. Those
elevated responsibilities include energy, global warming, and water management.

DEP was originally established in 1973 as DEQE -- the Department of
Environmental Quality Engineering. Many of the original employees were hired into
engineering positions. Unfortunately, the shift in recent years to a DEP with less
emphasis on engineering has left the agency insufficiently prepared to deal with new
responsibilities on highly technical issues.

Indeed, the increased oversight of energy issues was imposed on DEP without
any increase in staff positions. With declining budgets, the energy burden on DEP is a
classic case highlighted in the Commissioner's letter -- there is fewer staff, but more
responsibilities.

The only way for DEP to absorb a 25 percent drop in personnel is either to
assume there was a 25 staff inefficiency a decade ago that has miraculously been
remedied, or assume management can find ways for already efficient employees to
work 25% harder to get things done. The undesirable alternative is lesser protection
of the environment -- a possible future that DEP openly seeks to avoid.

The challenge for DEP in developing a new focus on regulatory responsibilities
is to maintain credibility in what has been called the “regulatory battlefield” -- with
developers seeking less, while environmentalists seek more or simple retention of
what regulations already exist. DEP will need to preserve the ideal image of
neutrality between these opposing forces.
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I have been involved in at least a half-dozen legal appeals to DEP actions.
I have been impressed by the extent of staff time which must be applied to affidavits,
legal briefs, meetings and other activities associated with the defense of the agency's
actions. I agree that it would be better if citizens did not feel the need to appeal.

There seem to be two approaches to the burden of appeals. The first is to make
appeals more difficult to file or to assure that DEP has greater control over the
appeals process. This approach has been a primary DEP priority in the recent past.

The other approach is to ask the question : is there some action DEP could take
to reduce the level of public discontent that causes these appeals? Are there
unnecessary adversarial relations between the Department and the public, with staff
time spent on adversarial matters? Are their possible adjustments to the permitting
process so that the credibility of the regulatory process is improved in such a way
that the need for appeals is reduced?

Another approach to the issue of staff workloads (including appeals) is to
consider a proactive approach to major issues with a strategy of dealing with them in
a regulatory capacity to reduce total controversy. Issues which come to mind are
water management and biomass power plants.

The DEP advisory process must be strengthened to avoid the controversy of
October 2009 which resulted in EEA's creation of the Sustainable Water Management
Initiative and the numerous meetings of committees and subcommittees over the past
two years. Neither committee has met for four months. There has been little
evidence of progress. Such a situation cannot be beneficial to DEP staff morale.

Certainly there should be opportunities in water management leadership to find
more efficient ways of problem solving and the use of everyone's time. With good
strategic policy leadership, there would have been no need for the formation of the
SWMI process, its two large advisory committees, and its recent drift into inactivity.

A proactive role for DEP in biomass would have been to advocate for EIRs for
two very controversial plants in Western Mass. In the instances of Springfield and
Greenfield, much of the resulting public displeasure over these projects was directed
at DEP. Key issues should have been handled in the MEPA process. One of the
functions of MEPA is to do just that -- to serve as a forum for concerns and
alternatives in an orderly resolution process. The goal is to obtain information,
consider alternatives, and resolve disputes through the consultation and EIR process.

It is true that in the case of Russell Biomass, MEPA did require an EIR, while
the DEP water withdrawal permit was also appealed by aggrieved citizens. In this
instance, the effectiveness of the process was limited by the revolving door problem
in state employment : the MEPA staff reviewer who scoped and approved the EIRs left
state employment to go to work for the consultant who wrote the EIR.



Page 3 November 1, 2011

Staff overload has been produced by top-level decisions in the past three or four
years -- especially to assign the burden of energy policy onto existing DEP staff. With
declining staff levels, employees were told to take on the complex technical
challenges of energy development and conservation. Technically skilled DEP
employees were stretched even more, while others had to cut back on non-energy
responsibilities previously assigned.

As DEP well knows, I was an expert witness for the appellants in the Russell
case. I appreciated the work of the Western Region in preventing damage from
withdrawals under drought conditions, and the manner that staff responded to
concerns expressed by the state office of Fish and Wildlife. These skills need to be
appreciated and defended.

The DEP objective should be to become proactive and efficient in dealing with
controversial or complex issues,. At the same time the agency must work to retain
high quality personnel so they can continue to serve the public in difficult times.

My immediate solution to the energy issue is to require more help and
coordination from the state energy office and from the technical universities such as
MIT and Lowell Tech. DEP energy expertise can now become concentrated on permit
writing for air, noise and water issues. DEP should seek MEPA help in having as
much information and issues placed on the table early in the process -- before the
department begins the technical task of permit writing. As I shall explain in my later
comment I am opposed to concurrent MEPA review and DEP permit writing.

DEP should be quite candid about the forces that are trying to change the
state's legal process by watering down regulations, allowing for perversions of
regulation called “self-permitting” and not supporting adequate staffing levels for
DEP. Where there is any relaxation in formal permitting by the state, there should be
stepped up selective enforcement to encourage self-compliance with the law, even
when there are insufficient state employees to assure full compliance with those laws.

Our economic system works very well in many cases, but too often the Invisible
Hand points the way to simple anti-social greed. Wetlands and tidelands cannot
protect themselves. Only humans can do that, and -- to avoid vigilantism or protests
similar to Occupy Wall Street -- the government needs to perform its role with
fairness and credibility. It cannot do so if the primary regulatory mandate is to move
at the speed of business and to protect interests that are too big to fail.

For DEP's regulatory plans, it will be important to frame its regulatory and
enforcement policies around the authorization provided by law. One of the key
lessons from the tidelands case of Moot v. DEP is the importance of assuring that
state regulatory changes must be duly authorized by the Legislature. If there are any
actions in the new DEP plan that may require Legislative action, we should know
early in the process.
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As a bulwark against the special interests seeking regulatory dismemberment
and any loss of focus among DEP staff about the importance of their mission, I would
stress to every official in this Administration -- from the Governor down to the
Commissioner's staff -- that our Commonwealth is governed not only by its legislative
laws, codified as Mass General Laws or MGL, but also by the state Constitution. In
the very front of the Constitution is the Declaration of Rights. Thirty fundamental
rights are guaranteed therein.

Article 7 begins : “ Government is instituted for the Common good, for the
protection, safety, prosperity and happiness of the people; and not for the profit,
honor, or private interest of any one man, family or Class of men.”

This stated function of all government is vital guidance for all state employees,
and a very useful directive for DEP in all its future actions. I suspect that greater
compliance with Article 7 would result in less citizen discontent. There would be
fewer appeals and better environmental protection.

Should there by anyone inclined to proclaim our Constitution outdated and
irrelevant, I would cite the evidence within the past few days of a call by the Vatican
for radical reform of the world's financial systems. In 2009, a Papal encyclical had
denounced the profit-at-any-cost attitudes that dominate current thinking and were
responsible for the 2008 global financial meltdown. The latest Vatican document
criticized “an economic liberalism that spurns rules and controls” while instead urging
economic systems that are based on ethics and the “achievement of a universal common
good.”

The Vatican report uses the words “Common good” eighteen times These are
exactly the words that are found in Article 7 of our state Constitution.

Sincerely,

Stephen H. Kaiser, PhD



Edward N. Lewis, PE
PO Box 611; Old North Road

Worthington, MA 01098-0611

e-mail: ed.lewis@enlewis.com

http://www.enlewis.com

November 23, 2011

Jakarta Childers, Commissioners Office
Massachusetts Department of Environmental Protection
1 Winter Street, 2nd Floor
Boston, MA 02108

Dear Sir or Madam:

Re: Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP

This follows Commissioner Kenneth Kimmell’s October 24 request for comments on a draft action
plan for regulatory reform.

As a taxpayer, prospective employer and a professional practitioner in the State of Massachusetts,
I certainly appreciate the opportunity to provide comments on regulatory reform at the Mas-
sachusetts Department of Environmental Protection (MassDEP).

I highlight three over-riding concerns: duplicate regulation, continued administration and enforce-
ment of obsolete regulations and the existence of burdensome regulations that benefit neither the
environment nor citizens doing business in this state. It is my belief that regulatory reform must
rise to the highest levels of priority at all levels of government. The State of Massachusetts and
the Federal Government must both cut expenses and enable a climate conducive to economic
growth.

The following paragraphs highlight specific comments to Commissioner Kimmell’s proposal. I
highlight additional program areas that should also be subjects of regulatory review and reform.

1 Duplicate Regulation

General comment: there is no need for duplicate and overlapping regulations.

Paragraph 11: Sanitary and Industrial Wastewater ...

MassDEP proposes to eliminate its separate certification and approval of sanitary and industrial
connections. I laud this measure.
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The United States Environmental Protection Agency (EPA) has primacy on administrating and
enforcing water pollution control regulations. EPA regulations impose direct requirements on
sewage treatment plants under the National Pollutant Discharge Elimination System (NPDES).
Local sewage treatment plants in turn enforce wastewater pretreatment requirements. Because
wastewater discharges are already regulated by the EPA and local sewer authorities, there is no
merit to MassDEP developing and enforcing regulations as well.

Mention is made of focusing efforts on ’industrial pretreatment’. Since industrial pretreatment
is already regulated under the EPA pretreatment regulations1 and local sewer authorities are
required to enforce the regulations, this is also an area where MassDEP can release its resources.

Summary: do not regulate wastewater discharges that the EPA and local sewer authority already
regulate.

Paragraph 13: Eliminate Duplicate State Approvals

Both MassDEP and local boards of health regulate discharges from underground sewage disposal
systems (septic systems) . I agree with MassDEP’s proposition that there is no need for the
duplicate regulation. MassDEP proposes to shift permitting authority to local boards of health.

I suggest that a slightly different tact be taken for this good idea. I suggest that MassDEP
regulate septic system discharges for the following reasons:

• The concerns with water pollution and protection of the public health are uniform across
the state.

• Local boards come and go with members having wide ranges of experience with septic
systems and the regulatory process in general.

• MassDEP generally has a higher and more consistent level of expertise in this area than
disparate boards of health.

• MassDEP’s managing this program ensures the uniformity of regulation across the state.

Summary: regulate wastewater discharges under the existing State Sanitary Code to insure uni-
form regulation and application of the same.

Greenhouse Gas Registration: Duplicate Regulations

MassDEP recently inaugurated a new reporting program, complete with an expensive and burden-
some 3rd party certification. It now requires Massachusetts entities to prepare elaborate reports
of greenhouse gas emissions for some State of California advocacy group.2

This regulation is an information collection effort that completely duplicates information collection
efforts already undertaken by others. Aside from placing an unnecessary burden on Massachusetts

140CFR403 et. seq.
2310 CMR 7.71
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businesses, the program benefits no one. The following are excerpts from a letter I prepared in
February 2011 for the local representative to the State of Massachusetts General Assembly:

• MassDEP wants to know how much each vehicle used by industrial and commercial facilities
is driven. The Department of Transportation (DOT) already collects and has collected this
information for many years - through the annual vehicle inspections every vehicle undergoes.
Doubtless, MassDEP communicates with DOT.

• MassDEP wants to know the gas consumption of every vehicle. Gas consumption data is
already available through the Department of Revenue (DOR) sales tax data and the bureaus
of weights and measures that calibrate gasoline and diesel dispensing pumps. Doubtless,
DEP communicates with DOR. DEP, after all is a tax collection agency as it levies its
multitudes of ’fees’ on the state’s employers.

• MassDEP is now looking to gather data on water coolers, drinking fountains and air condi-
tioner units. An enquiry through Sears and Roebuck and other vendors of this equipment
will give a good idea of how many of these things are sold. The EPA already has emission
factors on the quantities of refrigerant leaked to the atmosphere from these things.

Greenhouse gas registration increases administrative requirements on both businesses and Mass-
DEP without reducing the likelihood of ’global warming’.

Summary: Eliminate the Greenhouse Gas Registration Program.

Hazardous Waste Regulation: Duplicate Regulations

The EPA promulgated a complete set of hazardous waste regulations in 1980. MassDEP soon
followed with a regulatory program that completely overlaps the EPA program and imposes ad-
ditional ’more stringent’ regulations on Massachusetts businesses. The hazards and need for
hazardous waste regulation are the same across the entire country. There is no need for separate
state by state regulation, the EPA wishes notwithstanding. For Massachusetts to develop, admin-
ister and enforce a unique variant of the federal regulation makes it more difficult for businesses
to compete in this state and discourages out-of-state businesses from locating/relocating here.

The need for cost reduction is great. I suggest that MassDEP terminate its hazardous waste
program shifting its efforts to enforcing the EPA regulations as developed and promulgated by
the EPA.

Summary: Eliminate the state-unique hazardous waste program; enforce the EPA hazardous waste
regulations.

2 Obsolete Regulations

General comment: obsolete regulations may once have served a purpose. They no longer have
merit.
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Toxic Use Reduction Act

The State of Massachusetts adopted the Toxic Use Reduction Act (TURA) in the 1980’s that
required businesses to ’plan’ for toxic chemical use reduction. The program had the positive effect
of reducing toxic chemical use in the state. The regulation had an unusual edict effecting busi-
nesses and practitioners alike: the need to hire specially MassDEP-certified ’toxic use reduction
planners’ to certify ’toxic use reduction plans’. While DEP collects fees from the ’toxic use reduc-
tion planner’ licensing effort, the license serves no purpose at all exept to advance requirements
rendered obsolete a generation ago. Alternate-annual (once every other year) TURA planning
has now devolved to a rehashing of a 20-year old business plan written to MassDEP specification
that may or may not have any relevance to a modern business plan that business develops.

The TURA has met its need; it is now time for the program to expire.

Summary: Eliminate the Toxic Use Reduction Act program.

Paragraph 21: Asbestos

Asbestos regulation grew from concerns with asbestos found in schools some 30 years ago. The
EPA through its Asbestos Hazard Emergency Response Act (AHERA), along with the Federal
Occupational Safety and Health Administration (OSHA) and others devised numerous programs
that encouraged the removal of (especially friable) asbestos. Instead of adopting and enforcing
the federal regulations, MassDEP developed, administers and enforces state-unique requirements.
There is nothing unique about the asbestos found in Massachusetts contrasted with that found
on other states. Further, since the majority of high-risk asbestos has been removed from service.
Much, but not all of the MassDEP asbestos program can be eliminated.

Commissioner Kimmell implies that MassDEP has an obligation to ’ensure that homeowners keep
themselves safe’. Neither MassDEP nor any other government agency has an obligation to force
homeowners to enhance their personal safety. I do suggest however, that MassDEP continue to
prepare and distribute fliers highlighting safe ways to remove asbestos: do not sand vinyl asbestos
tiles (VAT); use a heat gun to assist their removal &c. Once it is buried in a landfill, asbestos is
no longer hazardous waste.

Summary: Reduce the scope of the asbestos control programs.

3 Burdensome and Unnecessary Regulations

General comment: some regulations appear to have no purpose other than to stifle economic
growth and competitiveness, Portions of the TURA regulation focused on ’TURA Planners’
and portions of the Sanitary and Industrial Wastewater Program pertaining to specially licensed
’wastewater treatment operators’ appear to fit within the category of ’Burdensome’ as well.
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Paragraph 12: Wastewater Title 5: Innovative Program

’MassDEP proposes to streamline the review of ’innovative and alternative’ ... [septic systems].
This is a good idea whose time has come.

Historically, private standards-setting organizations such as the National Fire Protection Associ-
ation, (NFPA) the American Society of Testing and Materials (ASTM) and many others have
set industry consensus standards on equipment and practices. I would expect that MassDEP
could greatly simplify its Sanitary Code regulations by adopting requirements stating that sys-
tem installers will use approved equipment to be installed ’in accordance with manufacturers
instruction’.

Compliance with the state sanitary code is established from a single parameter: the concentration
of pollutants down-gradient from subject underground wastewater disposal systems. If a system
treats sewage, it is compliant; if it does not treat sewage; it is not compliant.

Summary: MassDEP proposes to simplify the approval of septic system components. Good idea!

Paragraph 19: Many Programs - Self Certification

MassDEP acknowledges that facilities carry permits that have a specific expiry. These permits
are similar to drivers licenses. Once expired a facility should be able to renew its permit through
a presumptive approval. This is a good idea whose time has long come. I laud MassDEP in
suggesting that presumptive approval permitting both reduces agency staff load and requirements
on businesses and others in the state. I caution the DEP that should this idea come to pass that
it advise all facilities of pending expiry of their permits. The institutional failure of the State of
Massachusetts Department of Transportation (DOT) to notify drivers of the impending expiry of
their licenses is at best lax and reflects poorly on the government of Massachusetts as a whole.

MassDEP clearly states that it will not consider reforming the Title V (air operating permits)
program, ostensibly due to some federal requirement. I believe that if government in general
(both federal and state) is seriously considering cost reduction and opening doors to econonic
growth, then the governmental units must cooperate to achieve the most expeditious means of
environmental protection. History has shown that it takes many years for MassDEP to issue Title
V operating permits notwithstanding any statutory deadlines, even for relatively simple facilities.
Presumptive approvals are much more conducive to business planning and jobs creation than the
current scheme for air pollution operating permit approvals.

Summary: All operating-type permits are candidates for presumptive approval unless there is a
compelling reason otherwise. ’Bureaucratic red tape’ is not a compelling reason.
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Closure

I appreciate the opportunity to offer comments. If you have any questions or would like to discuss
any of items in further detail, please contact the undersigned.

Sincerely yours,

Edward N. Lewis
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Working with you to protect the environment for wildlife 
 
 
 
Draft Regulatory Reform Action Plan 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
Via Email: mailto:MassDEP.Commissioner@state.ma.us 
 
Re : Commissioner’s Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmell, 
 
 
Thank you for the opportunity for Berkshire Environmental Action Team (BEAT) to provide 
comment on the Commissioner’s Action Plan for Regulatory Reform at MassDEP. BEAT is a 
501(c)3 non-profit with a mission to protect the environment for wildlife.  
 
To carry out our mission we try to work closely with the Western Regional Office of the 
Massachusetts Department of Environmental Protection (WERO). We are very proud of 
WERO and appreciate their efforts to help us understand the laws and their application, as 
well as their efforts to help the Conservation Commissions throughout western 
Massachusetts. In the last several years, however, we have seen WERO’s ability to protect 
the environment erode considerably. They now only help on the most egregious or precedent-
setting cases. Smaller infractions, especially in cities or towns having less conscientious 
Conservation Commissions, are ignored.  
 
BEAT is extremely worried about DEP’s proposal to immediately issue WPA file numbers. 
We are very grateful to WERO for providing timely and often detailed comments when they 
issue a file number for Notices of Intent. Our Conservation Commissions often rely on this 
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mailto:MassDEP.Commissioner@state.ma.us


input to help guide them in their decision making. Please reconsider this part of your Action 
Plan.  
 
We are also extremely concerned about the lack of careful review of industrial energy 
projects that the state considers “green”. No industrial energy project should receive 
expedited review. All industrial energy projects should be held to the same standard that any 
other industrial project would have to meet.  
 
We need to protect our environment – the support system for our lives and well being. 
We will continue to advocate for spending at least 2% of our budget on environmental 
protection. At this time Massachusetts is so far from that goal it is depressing.  
 
Thank you for considering our comments.  
 

 
Jane Winn 
Executive Director 
 



 

Building Power for Environmental Justice

2181 Washington Street, Suite 301• Roxbury, MA 02119
Tel 617-442-3343 • Fax 617-442-2425 • www.ace-ej.org

December 5, 2011

Draft Regulatory Reform Action Plan
c/o Jakarta Childers, Commissioner’s Office
Massachusetts Department of Environmental Protection 
One Winter Street, 2nd Floor
Boston, MA 02108 

Dear Commissioner Kimmell and Ms. Childers:

These comments are submitted on behalf of Alternatives for Community & Environment (ACE). 
ACE is a non-profit environmental justice organization whose mission is: 

ACE builds the power of communities of color and low income communities in 
Massachusetts to eradicate environmental racism and classism, create healthy, sustainable 
communities, and achieve environmental justice.  

We appreciate the opportunity to comment on MassDEP’s public review draft of the 
Commissioner’s Draft Action Plan for Regulatory Reform. ACE compliments MassDEP for 
looking for opportunities to increase its efficiencies to devote more resources to environmental 
protection.

ACE suggests that MassDEP make several revisions to the Action Plan, as discussed below.  
ACE also agrees with the comments submitted by Don’t Waste Massachusetts, an alliance of 
statewide and local groups that supports increased waste reduction measures rather increased 
disposal capacity.

As a general matter, we are very concerned that MassDEP did not undertake an environmental 
justice analysis of each of its proposals for regulatory reform.  Proposals that would reduce 
public notice or participation or MassDEP oversight could have a disparate impact on 
environmental justice populations.  In addition, MassDEP should have indicated the locations of 
environmental justice neighborhoods in relation to facilities that would be affected by the 
proposed regulatory changes. For example, if landfills and transfer stations are 
disproportionately located in or near environmental justice communities, changes that reduce 
direct oversight or standards would likely have a disparate impact on environmental justice 
populations.
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2. Chapter 91 Licensing: Revise Restrictions to Timelines

Conducting concurrent Chapter 91 licensing processes with MEPA review during a concentrated 
time frame may have the unnecessary impact of reducing community involvement by shortening 
the time for community residents to discover that a project is proceeding and to gain sufficient 
information to comment about such projects. ACE supports MassDEP holding public hearings at 
times convenient for community residents, particularly those from environmental justice 
communities as defined by the Massachusetts Environmental Justice Policy, and increasing the 
public comment period to at least 60 days. Further, it is unclear how this change would decrease 
MassDEP’s workload.  Instead, there might be times when MEPA review results in a changed 
project that would require changes to the chapter 91 license.  Implementing the change suggested 
by MassDEP might, in those circumstances, increase MassDEP’s workload.

3. Chapter 91 Licensing: Establish a Policy for License Terms

ACE supports making license terms uniform and known to the public.  The policy should be set 
forth in regulations so that it is enforceable.  If the policy will not be enforceable, MassDEP 
should consider establishing license terms in the regulations.

4. Chapter 91 Licensing: General License for Small Docks & Piers

ACE supports general licensing for non-commercial small-scale docks, piers, and similar 
structures.  However, ACE would like to see MassDEP create a threshold for what is considered 
to be “small-scale.”  Non-commercial small scale docks, piers, and similar structures can have 
detrimental impacts on environmental justice communities.  MassDEP should create a process 
where community residents can submit complaints about such small-scale structures that will 
result in a MassDEP investigation.

8. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater 
Management Structures

The Action Plan notes that the aquatic restoration regulatory working group will likely identify 
changes to the Wetlands Protection Act regulations, and, potentially other regulations.  ACE 
requests an extended public comment period of at least 45 days to review the proposed 
regulatory changes.
 

9. Wetlands, Chapter 91, 401 (& Others?): Improved Regulatory Mechanisms for 
Approving New Energy Technologies – Other New Technologies

ACE asks MassDEP to clearly define innovative projects that would be defined as “clean energy 
projects.”  The definition of clean energy projects should not include facilities that require a 
fossil fuel catalyst to operate.  During the pilot of such innovative projects, MassDEP should 
allow for public comments about the project and to submit comments related to public health and 
safety and the environment.
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10. Sanitary and Industrial Wastewater: Eliminate Sewer Extension & Connection 
Approval

ACE agrees that the MassDEP permit program unnecessarily overlaps with POTW permitting of 
industrial sewer users.  ACE is concerned, however, that MassDEP’s elimination of its program 
could result in some projects escaping MEPA review and would eliminate public notice, 
comment, and appeals on an important class of environmental permit.

ACE suggests that MassDEP eliminate its permit program by designating POTW permits as 
MassDEP permits.  The POTW permits would thus be state permits for MEPA jurisdictional 
purposes.  MassDEP should also require POTWs to notice its proposed permits for public 
comment and should allow appeals to MassDEP from POTW permits.

MassDEP should allow public access to eDEP’s new electronic/online Discharge Monitoring 
Report (“NetDMR”) program reports.  If MassDEP ceases to issue industrial sewer user permits, 
the agency should develop a process to receive public complaints and comments about facilities 
that would have been subject to a state permit prior to implementation of the regulatory reform. 

MassDEP should maintain its ability to require individual permits in situations that present 
public health or environmental threats including facilities that discharge priority pollutants and 
facilities that are causing a publicly owned treatment works facility to violate its National 
Pollutant Discharge Elimination System permit or who demonstrate on a quarterly basis that the 
facility is exceeding permitted limits based on DMR review.  MassDEP should issue guidance to 
discuss how it plans to maintain its ability to require individual permits.

14. Wastewater: Targeted Groundwater Discharger Inspections

If MassDEP will target facilities for inspections based on DMR reviews, complaints received, 
and compliance issues, then MassDEP should clearly delineate a process for receiving public 
complaints about such facilities.

15. Solid Waste: Permits-by-Rule and Self Certification for Certain Landfill & Transfer 
Station Activities 

a. Permits by Rule for Certain Post Closure Use Activities  

While in certain cases it may be feasible to allow passive recreation without structures on closed 
landfills, closed landfills must be monitored and properly maintained. The theoretical safety of a 
landfill is based on perpetual maintenance, which includes repairs to the leachate collection 
system and replacement of the cap.

b. Permits-by-rule for renewable energy reuse projects 

While in certain cases it may be feasible to transform old landfills into solar and wind projects, 
MassDEP needs to determine for each closed landfill that the dangers inherent to such sites do 
not pose a threat to human health or the environment.  Capped landfills are not uniformly safe; 
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routine maintenance and monitoring is necessary to ensure there are no leaks or other threats. 
Over time, closed landfill sites are likely to require increased monitoring to determine that settled 
material and new plant growth are not interfering with post closure use activities.

c. Permits-by-Rule for Small Transfer Stations 

Certain materials are banned from disposal, including recyclable paper, glass and metal 
containers, asphalt pavement, brick, concrete, cathode ray tubes, clean gypsum wallboard, leaves 
and yard waste, and more.  MassDEP must strictly enforce these waste bans.  Waste ban 
compliance guidelines should be strengthened and permits for all transfer stations should be 
conditional upon compliance with the revised guidelines.  Strict compliance with waste bans is 
urgently needed to combat climate change, conserve energy and material resources, and protect 
public health and the environment.  MassDEP has the authority, by a statute revision passed by 
the legislature in 2010 and retained in 2011, to prohibit acceptance of materials at transfer 
stations in the interest of waste reduction and promoting recycling.  ACE suggests that MassDEP 
add language to the reform plan that requires adherence to the waste bans. 

Small transfer stations should continue to be defined by the threshold of less than or equal to 50 
tons per day and not increased to 100 tons per day.

d. Self-Certification Transfer Station Permit Renewals 
 

Presumptive approval for permit renewals where no modifications were made and where the 
facility has a track record of compliance is workable only if frequent and unannounced 
inspections take place at transfer stations.

16. Solid Waste: Certified 3rd Party Inspectors for Active Landfill Inspections

a. Certified Solid Waste Inspectors 

• All solid waste facility inspectors should be certified by the state.  MassDEP should 
frequently update the list of certified solid waste inspectors to ensure that inspectors’ 
licenses are current and that no disciplinary action is pending for independent inspectors.

• Each landfill should be required to have unannounced inspections by inspectors 
throughout the year.

• Inspectors should not give advance notice to landfill operators as to the date when the 
inspection will take place.

• Inspectors should not be paid directly by landfill operators as this poses a conflict of 
interest.  To avoid the potential influence of landfill operators on the outcome of 
inspection reports, inspectors should be compensated directly by MassDEP, even though 
the funds will originate from landfill operators. 
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b. MassDEP Auditing Procedures 

• Auditing procedures should include a facility’s compliance with waste bans.

• Auditing procedures should take into account public complaints about facilities. 

Additional Regulatory Reforms

One regulatory reform that is not included in this Action Plan that MassDEP should consider is 
the newly delegated Prevention of Significant Deterioration (PSD) Program. EPA had 
implemented the program for years and there seems no reason for MassDEP to keep the program 
if it has budget and personnel constraints that require it to reduce its work where there is overlap. 

Sincerely,

Staci M. Rubin
Staci M. Rubin, Staff Attorney, Staci@ace-ej.org 

-and-

Eugene B. Benson
Eugene B. Benson, Legal Counsel, Gene@ace-ej.org 
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 AECOM 978.905.2100 tel 
 250 Apollo Drive 978.905.2101 fax 
 Chelmsford, MA  01824 

December 5, 2011       

Via Electronic Mail 
      (MassDEP.Commissioner@state.ma.us)) 

 
Jakarta Childers 
Commissioner’s Office 
MassDEP 
1 Winter Street, 2nd Floor 
Boston, MA 02108  
 
 
RE: AECOM Comments on the 
 MassDEP Draft Regulatory Reform Action Plan 
 
Dear Ms. Childers, 

AECOM is pleased to submit to the MassDEP comments concerning the Commissioner’s Draft 
Action Plan for Regulatory Reform.  AECOM understands the need to streamline processes and 
procedures within MassDEP to correct “a workload-resource imbalance,” and AECOM applauds the 
Commissioner for this initiative and the chance to provide input.  AECOM understands that the 
initiatives are presented conceptually without a lot of details at this time. 
 
D. Waste Site Cleanup 
 
Comments are provided below on the two Massachusetts Contingency Plan (MCP) proposed 
reforms.  AECOM also hopes that MassDEP seriously considers reforms and initiatives that have 
been in the works for a number of years, including LNAPL, Vapor Intrusion, garden pathway and 
historic urban fill.  We hope that what has been captured and learned from the various internal and 
external workgroups and draft guidance related to these subjects is also incorporated in reforms 
and regulatory changes in 2012.  AECOM also assumes that MassDEP recognizes that some of 
these subjects are related to the proposed reforms listed below. 
 
17. Site Cleanup: Simplify Activity & Use Limitations (AULs) 
 
AECOM supports the concept of simplifying the AUL or deed restriction process for MCP sites.  
Keeping in mind that an AUL is a legal document and it is intended to protect citizens from residual 
impacts remaining at a site.  AECOM agrees that streamlining the required forms, public notice 
procedures and therefore possibly reducing review time by MassDEP would benefit all 
stakeholders.  This coupled with issuing a revised AUL Guidance to capture other possible related 
MCP regulatory changes noted above would be a very worthwhile reform. 
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18. Site Cleanup:  Eliminate Tier I Permits and/or Streamline Tier Classification, Revise Numerical 
Ranking System (NRS) 
 
This concept also seems favorable for all stakeholders, and AECOM supports it.  Any changes to 
the system should not impact the clarity on how a site enters and exits the MCP process, how risk 
is determined, and what timeframes are applicable. 
 
If you wish to discuss any of our comments, please do not hesitate to contact the undersigned at 
(978) 905-2100. 
 
Sincerely, 

  
David G. Austin, LSP, PG    David L. Espy 
Senior Project Manager     Office Manager 

 
 



Association of Massachusetts Wetland Scientists  
109 Whitney Street 
Northborough, MA 01532-1429 
508/523-2053    www.amws.org 
 
 
December 5, 2011 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
Dear Commissioner Kimmell: 
 
As the primary professional organization for practicing wetland scientists in the 
Commonwealth, the AMWS membership consists of stakeholders who use the wetlands 
regulatory process(es) in their daily professional practices.  Changes to either 
processes, policies or Regulations are therefore of considerable interest to this group. 
 
We have examined the Draft Action Plan and our Board of Directors is generally in 
support of the measures proposed to effect a reduction in staff demands while 
protecting the public interests upheld by the Regulations protecting our Wetlands, 
Waterways and Coastal Resources.   We acknowledge the need to utilize Department 
staff time in as efficient a manner as possible, particularly in the austere economic 
climate we currently experience.  We also believe that any such changes should be 
made with careful consideration and input from stakeholder organizations including the 
AMWS.   
 
Below are brief comments on the individual proposed draft amendments for wetlands 
regulations:  

 
Wetlands Waterways and Coastal Resources 
 
1. We believe the development of a common permit application for 

Coastal/Dredging activities will provide a welcome change in process and 
potentially reduce permitting redundancy for all concerned parties and we 
look forward to commenting on the format of the consolidated permit as it is 
developed.  
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2. We believe that a considered alignment of c. 91 licensing with the MEPA 
process will similarly facilitate the process with little risk of diminution of 
resource protection.   

3. Streamlining and standardizing of c. 91 License Terms via establishment of 
a publicly vetted policy is also a favorable measure to preserve Departmental 
staff resources.  

4. A General License for Small Docks & Piers, if carefully written into 
Regulation will allow staff resources to be applied to larger, significant 
projects without compromising protective interests, and may make the 
process more affordable for landowners as well.   Such a general license 
should have clearly defined limitations to assure that minimal practicable 
alteration of the resource is required and procedures for compliance 
assurance if the General License is abused.  Standard dimensions, materials 
and construction type (structurally anchored or floating) should be specified in 
order for a project to qualify for the General License, and presumably, 
standard Notices of Intent will still be required for review.  We look forward to 
examining the Draft Regulations when prepared.  

5. Targeted Review by DEP is also meritorious, provided that the Circuit Rider 
Program is adequately funded and staffed to support municipalities, and in 
particular those with limited staff or no staff.     

 
We believe that automatic/immediate issuance of File Numbers is desirable.  
This will avoid unnecessary delays that are sometimes experienced with 
filings and sometimes protracts otherwise simple environmental review.   This 
does however, limit the quality assurance of submittals to the municipality 
only.  There is some risk that approved, but incomplete filings could lead to 
increases in appeals, and although it is presumed that municipalities conduct 
thorough scrutiny of filings, that burden would then be exclusively theirs.  
 
The potential diversion of departmental staff time to higher order matters and 
support of municipalities as, and when needed, would potentially increase the 
effectiveness of the Program while discouraging frivolous appeals.  Provision 
of adequate support of municipalities is however, critical to acceptable 
amendments of this kind.  
 

6. A General Buffer Zone Permit  will require careful consideration in order to 
make it have adequately broad applicability to justify this revision while 
adequately protecting the statutory interests.  Accurate identification of the 
resource area projecting the buffer zone remains important in order to avoid 
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abuse of this G.P.  We presume and advocate that such approvals will remain 
reviewable under a Request for Determination. 
 
Exemptions from the General Buffer Zone Permit in some sensitive areas 
should be balanced with the practicality of application of the G.P. to 
encourage and incentivize avoidance of the inner buffer zone.  Restrictive 
measures to protect the inner buffer zone from subsequent degradation, with, 
or without permitting should also be considered prior to issuance of a G.P.   

 
7. In particular, the exemption of created stormwater management 

structures is a desired update.  Currently, applicants must often provide the 
same deference for aging stormwater facilities as for natural wetlands 
systems.  Archaic stormwater facilities that represent discharge directly to 
(formerly) natural wetlands should not qualify for this exemption.   

 
Careful revision could obviate excess regulation of stormwater structures 
placed into service prior to 1996 and reduce project constraints while 
reducing departmental staff time demands.   Nonetheless, rehabilitation or 
expansion of these facilities should still be made to meet current stormwater 
standards.  

 
8. AMWS would like to participate in the working group for Expedited 

Permitting of Ecologically Beneficial Projects.  Such revision may 
increase the inclination and ability of organizations to undertake these 
projects if the burden of exhaustive permitting is lightened and the goals 
appear more achievable.   

 
9. The adoption of Limited Project Status for Renewable Energy Projects, 

with appropriate considerations and limitations may facilitate the 
Commonwealth’s renewable energy goals and objectives.  Wind and solar 
projects typically have reduced stormwater management requirements in 
comparison with comparably sized commercial or residential developments 
yet may have difficulty meeting certain performance standards of the Act.  
AMWS looks forward to reviewing the draft language for this proposed 
regulatory amendment.  

 
10. The allowance of clearly identified, and closely chronicled New Technologies 

will allow these methodologies to be evaluated in the Commonwealth rather 
than rely on results from other states to guide policy and regulation in 
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Massachusetts.  AMWS also anticipates participation in the adoption of these 
new policies and procedures.  

 
 
AMWS acknowledges the difficulties of continuing meaningful and effective 
environmental protection with reduced fiscal resources available to DEP.  We believe 
that the conceptual changes presented in the October 24, 2011 Commissioner’s Action 
Plan  are a preferable approach to transferring the processes to a self-certifying, 
privatized approach as has been presented during earlier considerations of wetlands 
regulatory reform.  With careful consideration and input from stakeholders, we believe 
that an appropriate suite of amendments, both with regard to policy and regulatory 
change, can be effected. 
 
Thank you for the opportunity to comment on these proposed changes, and we look 
forward to participation in their refinement.  
 
 
Sincerely,  
 

 
Brian O. Butler, President 
Association of Massachusetts Wetland Scientists 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
_____________________________________________________________________________ 
 
       AMWS is the ONLY professional organization providing information and continuous  
       educational opportunities for area wetland scientists.   Founded in 1991.       ����    











From: Bois, Bob
To: Commissioner, MassDEP (DEP)
Cc: White, Martha; Chenard, Bill
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Tuesday, November 01, 2011 11:43:01 AM

 
 
Dear Commissioner Kenneth L. Kimmell,
 
                I’ve attached a letter the Town of Natick sent to then Commissioner Golledge, dated
November 13, 2003. A copy of the letter is attached.  In the Letter to Commission Golledge, the
Town outlined a serious and costly concern it shared with other communities to the Department’s
regulatory approach governing the disposal of street sweepings and catch basin residues. In
addition to summarizing its concern, the town  gave recommendations it thought the Department
could used to fix the problem. Unfortunately, the Department’s response to the town letter was to
express a need for additional regulations to the BUD requirements. These new regulations were
never promulgated and the draft of the BUD amended regulations were even more problematic
and costly. In  the mean time, we’re assuming that there still remains about 351 communities
across the Commonwealth who continue to collect very large volumes of street sweepings and
catch basin residues. Thank you for your consideration and good luck in your effort to put  outcome
over process.   
 
PS The Town spends about $10,000 a year testing its sweeping and catch basin residues and both
have tested well below levels of concern. We started testing  both residues in 2003.               
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From: Tom Brownrigg
To: Commissioner, MassDEP (DEP)
Subject: comments on DEP Draft Action Plan
Date: Monday, December 05, 2011 4:14:19 PM

Dear DEP,
 
I am a member of the Carlisle Conservation Commission.  Our commission did not submit comments at
its last meeting (and I was not present), but I wanted to submit comments an interested individual.
 
Thank you,
 
J. Thomas Brownrigg

mailto:brownriggs@comcast.net
mailto:MassDEP.Commissioner@MassMail.State.MA.US


 
Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 

Comments 
Tom Brownrigg 

11/29/11 
 

I have two comments regarding work in the buffer zone and a comment regarding the Circuit 
Rider Program.  
 
 DEP’s Draft Action Plan states: 
 
Wetlands:  Buffer Zone General Permit 
 
“MassDEP will establish a general permit or other similar regulatory provision for certain 
activities that are proposed for the outer fifty feet (50’) of the buffer zone to inland wetlands.  
This proposal will reduce DEP staff time spent on SOOC review for buffer zone cases, and it has 
the potential to significantly benefit the environment by providing incentives for applicants to 
concentrate activity greater than 50’ from the resource area.  It will also save time for project 
proponents and for Conservation Commissions. This concept was previously deployed but was 
ultimately deemed unsuccessful because categorical restrictions limited the universe of eligible 
projects to a very small category.  DEP will revisit that effort with an eye towards expanding the 
applicability of the general permit from the prior iteration.” 
 
1. Activities in the buffer zone 
 
1. In 1999, DEP issued Policy 99-1 regarding activities in the buffer zone. In order to obtain a 
Negative Determination of Applicability, the project had to meet five criteria, two of which 
were: 
 

1. Alteration within the buffer zone is less than 5,000 square feet or 10% of the buffer zone 
on the lot, whichever is less. 

 
2. At a minimum a 50-ft. wide area of undisturbed vegetation in the buffer zone along the 

resource area is provided. 
 
I suggest the following: 
 
a. Allow more (temporary) alteration of the buffer zone during construction, provided that a 50 ft. wide 
area of undisturbed or restored area is provided after construction is complete.  The restored area must 
replanted with native trees and/or shrubs, and cannot be converted to lawn. 
 
b. The other provisions in Policy 99-1 look OK to me and I would not change them, with one exception.   
The fourth criterion says “does not border an Outstanding Resource Water…(i.e. certified vernal 
pool…)”; I would suggest changing this to “certified or documented vernal pool” since a potentially 
certifiable vernal pool might not have been certified at the time of the filing. 
 
 
2. Tree removal in the buffer zone 



 
I believe that Kelly Guarino suggested simplifying the review process for removing trees.  I think this is a 
good idea, since in many cases the trees are white pines close to houses or driveways and have shallow 
root systems.   
 
Suggestion:  Allow removal of up to 10 trees (identified in an RDA) in the buffer zone, provided (1) the 
trees are replaced with native trees and/or shrubs, and not lawn; (2) stumps are left in the ground, but may 
be ground down to below ground level; (3) the trees to be removed are not within five (5) feet of a 
wetland, unless the trees present a safety hazard. 
 
 
3. Circuit Rider Program 
 
I was very happy to hear that DEP is keeping the Circuit Rider Program. This program provides a very 
valuable service to ConsCom members (mostly retired or unemployed) and administrators.  We should 
indicate our appreciation in our comments to DEP. 









From: Andrew Smith
To: Commissioner, MassDEP (DEP)
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 5:01:44 PM

December 5, 2011 

Commissioner Kenneth Kimmell 
Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, MA 02108 

{Via  email} 

RE: Response to Draft Action Plan, dated October 24, 2011 for Regulatory Reform at Mass DEP 

The Holyoke Conservation Commission appreciates the opportunity to participate in the Massachusetts Department
of Environmental Protection’s (MassDEP’s) Regulatory Reform Initiative and to comment on the Commissioner’s
Draft Action Plan for Regulatory Reform (Draft Plan).  We understand that the financial constraints imposed by the
current, and ongoing, financial crisis are significant and real.  However, the Commission is interested in making
sure the Wetlands Protection Act continues to function as a model piece of environmental legislation.  To that end,
we submit the following comments, regarding items #5 and #9 of the proposed Draft Plan. 

#5 Targeted Review By DEP 
Automatic issuance of DEP File Numbers would not necessarily result in an increase in wetlands protection,
especially in the Western Region.  DEP’s Western Regional Office Circuit Rider’s process of providing comments,
via the issuance of a file number, is an excellent service.  Frequently, these comments enhance protection of the
functions and values of wetlands through facilitating the proper application of the Wetlands Protection Act.  These
comments are timely, incisive, sincere and accurate.  Automatic issuance of a file number could potentially
eliminate this service, resulting in a loss of protection to the regulated resource areas of Western Massachusetts.  It
is widely known that many of the Commissions in Western Massachusetts are entirely staffed by volunteers who
oftentimes rely on the Circuit Rider’s guidance alone to interpret the Wetlands Protection Act and its Regulations.
 It is not clear that the proposed Draft Plan would provide an equal level of protection.  Unfortunately, removal of
the Circuit Rider’s comments would result in new responsibilities to municipalities in the Western Region—towns
that also are straining under budget decreases—and would be inconsistent with the guiding principles of the
Regulatory Reform Initiative.  The Holyoke Conservation Commission is opposed to the current language in the
Draft Plan. 

#9. Wetlands: Limited Project Status for Renewable Energy Projects 
The Holyoke Conservation Commission supports sustainable development, inclusive of renewable energy.  
However, Limited Project status should be determined not on the type of project being proposed, but on the scope of
the environmental impact of the proposed project.  The placement of renewable energy facilities within
jurisdictional resource areas should be carefully evaluated for environmental impacts, and it is not entirely clear
that the Draft Plan would provide Conservation Commissions with adequate opportunity to review the
environmental impacts of renewable energy facilities.   

The Draft Plan does not provide guidance on what qualifies as a Renewable Energy Project. For example, the
construction footprint of a biomass facility would not be the same as that required for a wind or solar facility, yet
such a facility could be reviewed as a Limited Project.  This is a distinction that should be further clarified.
 Morever, the current proposed language does not provide a distinction between small-scale residential, or
agricultural, facilities and large-scale commercial facilities.  From a permitting standpoint, it makes sense to
distinguish between small-scale and large-scale projects.  The current Draft Plan does not address this distinction.
 Moreover, the amount of renewable energy that must be produced in order for a facility to be considered a

mailto:SmithA@ci.holyoke.ma.us
mailto:MassDEP.Commissioner@MassMail.State.MA.US


renewable energy project is not clearly established.  Currently, there is not enough information in the proposed
language to determine whether or not a facility that produced 75% of its power from coal and 25% of its power
from wind would qualify as a renewable energy project. Finally, the proposed Draft Plan does not take into
consideration that fact that there are already existing Limited Project provisions for projects that require the
construction of access roads across wetlands to gain access to upland sites for development, and for utilities,
including electric distribution or transmission lines. 

From a local permitting standpoint, the proposal to grant Limited Project Status to Renewable Energy Projects has
not been fully evaluated and is not fully developed.   Therefore, he Holyoke Conservation Commission does not
support this amendment to the regulations, as we do not have sufficient information to evaluate the potential
impacts to resource areas that might be created as a result of this amendment. 

The Commission respectively requests that you take the above statements of concern under advisement, prior to
acting on these proposed regulatory reforms.  Thank you for the opportunity to provide comments on these
proposed regulatory reforms. 

Regards, 

Andrew Smith 
Conservation Agent 
City of Holyoke 

Andrew Smith
City of Holyoke
Conservation Director
413/322-5615
www.holyoke.org 
Andrew Smith
City of Holyoke
Conservation Director
413/322-5615
www.holyoke.org

file:////c/www.holyoke.org
file:////c/www.holyoke.org
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December 5, 2011 
 
Commissioner Kenneth Kimmell 
Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, MA 02108 
 
{Via  email} 
 
RE: Response to Draft Action Plan, dated October 24, 2011 for Regulatory Reform at Mass DEP 
 
 
The Holyoke Conservation Commission appreciates the opportunity to participate in the Massachusetts Department of Environmental 
Protection’s (MassDEP’s) Regulatory Reform Initiative and to comment on the Commissioner’s Draft Action Plan for Regulatory Reform (Draft 
Plan).  We understand that the financial constraints imposed by the current, and ongoing, financial crisis are significant and real.  However, the 
Commission is interested in making sure the Wetlands Protection Act continues to function as a model piece of environmental legislation.  To 
that end, we submit the following comments, regarding items #5 and #9 of the proposed Draft Plan. 
 
#5 Targeted Review By DEP 
Automatic issuance of DEP File Numbers would not necessarily result in an increase in wetlands protection, especially in the Western Region.  
DEP’s Western Regional Office Circuit Rider’s process of providing comments, via the issuance of a file number, is an excellent service.  
Frequently, these comments enhance protection of the functions and values of wetlands through facilitating the proper application of the 
Wetlands Protection Act.  These comments are timely, incisive, sincere and accurate.  Automatic issuance of a file number could potentially 
eliminate this service, resulting in a loss of protection to the regulated resource areas of Western Massachusetts.  It is widely known that many of 
the Commissions in Western Massachusetts are entirely staffed by volunteers who oftentimes rely on the Circuit Rider’s guidance alone to 
interpret the Wetlands Protection Act and its Regulations.  It is not clear that the proposed Draft Plan would provide an equal level of protection.  
Unfortunately, removal of the Circuit Rider’s comments would result in new responsibilities to municipalities in the Western Region—towns 
that also are straining under budget decreases—and would be inconsistent with the guiding principles of the Regulatory Reform Initiative.  The 
Holyoke Conservation Commission is opposed to the current language in the Draft Plan.  
 
#9. Wetlands: Limited Project Status for Renewable Energy Projects  
The Holyoke Conservation Commission supports sustainable development, inclusive of renewable energy.   However, Limited Project status 
should be determined not on the type of project being proposed, but on the scope of the environmental impact of the proposed project.  The 
placement of renewable energy facilities within jurisdictional resource areas should be carefully evaluated for environmental impacts, and it is 
not entirely clear that the Draft Plan would provide Conservation Commissions with adequate opportunity to review the environmental impacts 
of renewable energy facilities.   
 
The Draft Plan does not provide guidance on what qualifies as a Renewable Energy Project. For example, the construction footprint of a biomass 
facility would not be the same as that required for a wind or solar facility, yet such a facility could be reviewed as a Limited Project.  This is a 
distinction that should be further clarified.  Morever, the current proposed language does not provide a distinction between small-scale 
residential, or agricultural, facilities and large-scale commercial facilities.  From a permitting standpoint, it makes sense to distinguish between 
small-scale and large-scale projects.  The current Draft Plan does not address this distinction.  Moreover, the amount of renewable energy that 
must be produced in order for a facility to be considered a renewable energy project is not clearly established.  Currently, there is not enough 
information in the proposed language to determine whether or not a facility that produced 75% of its power from coal and 25% of its power 
from wind would qualify as a renewable energy project. Finally, the proposed Draft Plan does not take into consideration that fact that there are 
already existing Limited Project provisions for projects that require the construction of access roads across wetlands to gain access to upland 
sites for development, and for utilities, including electric distribution or transmission lines.  
 
From a local permitting standpoint, the proposal to grant Limited Project Status to Renewable Energy Projects has not been fully evaluated and 
is not fully developed.   Therefore, he Holyoke Conservation Commission does not support this amendment to the regulations, as we do not have 
sufficient information to evaluate the potential impacts to resource areas that might be created as a result of this amendment.  
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The Commission respectively requests that you take the above statements of concern under advisement, prior to acting on these proposed 
regulatory reforms.  Thank you for the opportunity to provide comments on these proposed regulatory reforms. 
 
Regards, 
 
 
Andrew Smith 
Conservation Agent 
City of Holyoke 



 
 
 
 
 
 
December 1, 2011 

   TOWN OF EASTON 
Conservation Commission 

   Department of Planning & Community Development 
     136 Elm Street 

North Easton, Massachusetts 02356 
Tel: (508) 230-0641     Fax: (508) 230-0639 

E-mail:  sdanielson@easton.ma.us 
Website:  www.easton.ma.us 

 
 
Commissioner Kenneth L. Kimmell 
Executive Office of Energy & Environmental  Affairs 
Department of Environmental Protection 
One Winter Street 
Boston, MA  02108 
 
RE:  Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner: 
 
I have reviewed your Draft Action Plan for Regulatory Reform at MassDEP and provide this letter as 
comment.  After reading through the action plan, I am concerned that rather than creating true 
efficiencies within the department, the environmental protections the agency is charged with 
upholding will be compromised.  This concern is exemplified by the first guiding principle used in 
developing the action plan: “Proposed reforms will not weaken or undermine environmental protection 
standards.  Changes that reduce direct oversight will be coupled with robust compliance and 
enforcement mechanisms.”  I am assuming the “direct oversight” reference means that the 
Department will not be providing direct oversight.  What are the proposed robust compliance and 
enforcement mechanisms? How can compliance and enforcement be robust without oversight?  No 
clarification of what this means or how it is proposed to be implemented is provided in the action 
plan. 
 
I am particularly concerned with the proposed reforms for wetlands protection and permitting.  In 
some ways the proposed changes are not so different from the way DEP currently operates.  Currently 
DEP provides very few comments on NOI and ANORAD filings.  Also, when an applicant has been 
denied by a Commission and seeks a Superseding Order of Conditions, invariably the DEP issues an 
SOOC for any project where the proposed work is only within the buffer zone.  This is often the case 
even when the Conservation Commission has demonstrated a very likely potential for impact to the 
resource area or that alternatives exist that would result in less impact to the buffer zone.   
 
Most Conservation Commissions were not supportive when the DEP previously tried the concept of a 
general permit for work outside the 50’ buffer zone.  The reason this type of permit was not utilized by 
developers in its previous rendition was largely due to the restriction that prevented an applicant from 
submitting applications for additional work at the site within three years of taking advantage of the 
general permit.  Presumably the reason for that limitation was recognition by MassDEP that 
cumulative development of the buffer zone to a resource area will, in fact, impact the resource area in 
time.  The Wetlands Protection regulations recognize the importance of the buffer zone to the 
functional integrity of wetland resources.  The regulations further recognize that persistent 
development within the buffer zone has a cumulative effect that may likely impair the functions of 
wetland resources.   



The action plan proposes MassDEP limit review of NOI’s to those cases where an appeal has been filed 
for a Superseding Order of Conditions (SOOC) and that the SOOC review will be streamlined where 
projects only impact the buffer zone (or involve minor residential alterations).  We are concerned that 
this streamlining will result in carte blanche issuance of SOOCs when the work is only in the buffer 
zone.  Minor activities aside, many “buffer zone only” projects are proposed in areas where the buffer 
zone is historically developed.  The streamlined review could quickly become inadequate in evaluating 
the wetland resource impacts from cumulative buffer zone activity. 
 
The issue over exempting older wetlands created by stormwater management structures in particular 
is a tricky one and likely should be studied further.  On the surface it makes sense to perform 
maintenance or repairs to a stormwater structure is not functioning as designed.   However, it may 
also make sense to ensure some level of regulation over structures designed as constructed wetlands 
or that have developed wetlands characteristics over time.  These structures likely become integral to 
the overall hydrologic scheme of the area over time and many may be providing valuable wildlife 
habitat, including breeding habitat. 
 
I understand the particulars of the action plan need to be developed and the details of how it would 
be implemented worked out and I appreciate the opportunity to provide comment at this time. 
 
Sincerely, 
 
Stephanie Danielson 
Land Use Planner 
 
 



From: Kurt Tramposch
To: Commissioner, MassDEP (DEP)
Subject: Comments (revised and attached) - Cmr"s Action Plan for Reg. Reform
Date: Tuesday, December 06, 2011 12:25:46 AM

December 5, 2011
 
Draft Regulatory Reform Action Plan c/o
Jakarta Childers, Commissioner’s Office
Massachusetts Department of Environmental Protection
1 Winter Street, 2nd Floor
Boston, MA 02108

Submitted:   MassDEP.Commissioner@state.ma.us
 
 
Comments: Commissioner's Draft Action Plan for Regulatory Reform (Oct. 24, 2011)
 
Focus: Section 9, “Wetlands: Limited Project Status for Renewable Energy Projects”
 
 
I am writing to express my concern over DEP Comissioner’s proposal to expand the “limited projects”
category in the Wetlands Protection Act regulations in a way that will create “a more streamlined and
predictable permitting pathway” for wind or solar projects with the intent or “reducing MassDEP
permitting time and streamlining project proponent processes”.  I propose that a careful consideration
of the adverse consequences of this “Section 9” reform proposal demonstrates that it not be advanced
to specific regulations for full implementation at this time.
 

1. Wind facility projects in Massachusetts create environmental and health impacts of
unprecedented scale and complexity and should require a more rigorous review of
proposals than they currently require. Regarding this, EEA Secretary Ian Bowles had
previously stated:

 
 “The Executive Office of Energy and Environmental Affairs supports the development of
wind power as a sustainable means to meet existing and future energy needs, to create
jobs and as part of the Commonwealth’s efforts to position Massachusetts as a leader in
the renewable energy field.  However environmental impact review of wind facilities
requires that each site and projects be carefully analyzed to ensure that the project will
avoid, and where avoidance is not possible, minimize and mitigate potential environmental
impacts.” (Certificate on the Expanded ENF for Douglas Woods Wind Farm, Sept. 22,
2010).

 
2. Wind facility projects typically involve considerable direct impacts to the project land and

water resources, including major roadway and pad construction, extensive stormwater
rerouting; drainage and/or alterations to wetlands, vernal pools, river and stream buffer
zones for project staging, access, maintenance and removal; wholesale removal of trees
and vegetation to allow for unfettered wind; storage or replenishment of hazardous
materials including oils, greases, hydraulic fluids, transformer oils, etc.; creation of 40’-
wide access roads and considerable impervious surfaces; construction related impacts
including traffic, compaction, vibration, blasting, etc.; disturbance of existing infrastructure
for stormwater management, groundwater infiltration, water supply, gas or petroleum
pipelines, electric lines, etc.

 
3. Multiple wind turbine installations on a project site are complex and, in the words of Sec.
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Bowles, require an EIR which “should identify the impacts of each of the alternatives on
land alteration, creation of impervious are and work with the buffer zone to wetlands”
(Douglas Woods Certificate Letter).  Wetland reviews for wind facility projects are often
the only opportunity communities have to determine these impacts in a comprehensive
fashion. In the Douglas Woods review, the developer had created a patchwork of various
properties in order to accommodate eleven 2.5MW x 497’ wind turbines and some
properties were not properly delineated for wetland impacts and approximately 30 acres of
property was clear-cut and tree stumps removed by the developer even in the absence
of a permit and Conservation Commission Orders of Conditions, resulting in the
permanent alteration of significant wetland areas for a project which is now suspended.
This work was done in the absence of an approved wetland impacts mitigation program,
without the implementation of an erosion and sedimentation control program during
construction, and without the development of a preliminary stormwater management plan.

 
4. As local conservation commissions review wind-water interactions for wind turbine siting

proposals, they review water impacts such as any potential for contamination of
groundwater resources; determine stormwater requirements; and review possible
perchlorate contamination from blasting.  Wind projects raise issues regarding possible
interference of surface and groundwater drinking water supplies and impairment of water
quality, including public water supply wellfields and private potable wells. There is
generally minimal consideration of these project impacts under the current wetland
reviews of wind projects and to “streamline” this process would all but guarantee that the
necessary site hydrology would be insufficiently assessed.

 
5. Wind turbine siting of commercial, community and industrial wind turbines is a very new

process in Massachusetts and each project review and turbine erection brings with it an
appreciation or understanding of some new environmental impact requiring ever more
attention during a comprehensive wetland review. Industrial turbine siting has spawned
many new environmental concerns including noise, shadow and strobe effects, vibration
migration through water and bedrock, lightning mitigation into the surrounding ecosystem,
transient voltage surges, electrical sub-station impacts, bird-bat concerns, impacts to
nearby trails, rail-trails, parks, recreation areas, etc.  With such an expanding list of
possible turbine impacts – and an increasing body of supporting research validating such
impacts on surrounding wildlife – a shortening of the review of wind turbine projects would
run counter to the satisfactory mitigation of these additional important issues.

 
6. Wind energy projects have come under increasing scrutiny for over stating potential

carbon savings and GhG mitigation and as beneficial in reducing oil dependence and
reducing coal emissions. While laudable goals, actual wind energy gains in these areas
have fallen seriously short of projections. Requirements in other countries to perform a
comprehensive “Health Impact Assessment” (HIA), “Life Cycle Assessment” (LCA),
“carbon footprint” or “water footprint” of wind turbines have demonstrated significant
turbine impacts that have been relegated to “externalities” in the United States.  Wind is
not so beneficial a “clean energy” as to deserve fast-tracking and “streamlining” in its
environmental reviews.

 
I respectfully suggest that Cmr. Kimmell entirely pass over the proposed “streamlining” of wetlands
reviews of wind turbine projects for the above stated reasons.
 
 
Kurt Tramposch MPH
 
Environmental Planner
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December 5, 2011 
 

Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 

Submitted:   MassDEP.Commissioner@state.ma.us 
 
 
Comments: Commissioner's Draft Action Plan for Regulatory Reform (Oct. 24, 
2011) 
 
Focus: Section 9, “Wetlands: Limited Project Status for Renewable Energy 
Projects” 
 
 
I am writing to express my concern over DEP Comissioner’s proposal to expand the 
“limited projects” category in the Wetlands Protection Act regulations in a way that will 
create “a more streamlined and predictable permitting pathway” for wind or solar projects 
with the intent or “reducing MassDEP permitting time and streamlining project proponent 
processes”.  I propose that a careful consideration of the adverse consequences of this 
“Section 9” reform proposal demonstrates that it not be advanced to specific regulations 
for full implementation at this time. 
 

1. Wind facility projects in Massachusetts create environmental and health 
impacts of unprecedented scale and complexity and should require a 
more rigorous review of proposals than they currently require. Regarding 
this, EEA Secretary Ian Bowles had previously stated:  

  
 “The Executive Office of Energy and Environmental Affairs supports the 
development of wind power as a sustainable means to meet existing and future 
energy needs, to create jobs and as part of the Commonwealth’s efforts to position 
Massachusetts as a leader in the renewable energy field.  However environmental 
impact review of wind facilities requires that each site and projects be carefully 
analyzed to ensure that the project will avoid, and where avoidance is not possible, 
minimize and mitigate potential environmental impacts.” (Certificate on the Expanded 
ENF for Douglas Woods Wind Farm, Sept. 22, 2010).  

 
2. Wind facility projects typically involve considerable direct impacts to the 

project land and water resources, including major roadway and pad 
construction, extensive stormwater rerouting; drainage and/or alterations 
to wetlands, vernal pools, river and stream buffer zones for project 
staging, access, maintenance and removal; wholesale removal of trees 
and vegetation to allow for unfettered wind; storage or replenishment of 
hazardous materials including oils, greases, hydraulic fluids, transformer 
oils, etc.; creation of 40’-wide access roads and considerable impervious 
surfaces; construction related impacts including traffic, compaction, 
vibration, blasting, etc.; disturbance of existing infrastructure for 
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stormwater management, groundwater infiltration, water supply, gas or 
petroleum pipelines, electric lines, etc. 

 
3. Multiple wind turbine installations on a project site are complex and, in the 

words of Sec. Bowles, require an EIR which “should identify the impacts 
of each of the alternatives on land alteration, creation of impervious are 
and work with the buffer zone to wetlands” (Douglas Woods Certificate 
Letter).  Wetland reviews for wind facility projects are often the only 
opportunity communities have to determine these impacts in a 
comprehensive fashion. In the Douglas Woods review, the developer had 
created a patchwork of various properties in order to accommodate 
eleven 2.5MW x 497’ wind turbines and some properties were not 
properly delineated for wetland impacts and approximately 30 acres of 
property was clear-cut and tree stumps removed by the developer even in 
the absence of a permit and Conservation Commission Orders of 
Conditions, resulting in the permanent alteration of significant wetland 
areas for a project which is now suspended. This work was done in the 
absence of an approved wetland impacts mitigation program, without the 
implementation of an erosion and sedimentation control program during 
construction, and without the development of a preliminary stormwater 
management plan.  

 
4. As local conservation commissions review wind-water interactions for 

wind turbine siting proposals, they review water impacts such as any 
potential for contamination of groundwater resources; determine 
stormwater requirements; and review possible perchlorate contamination 
from blasting.  Wind projects raise issues regarding possible interference 
of surface and groundwater drinking water supplies and impairment of 
water quality, including public water supply wellfields and private potable 
wells. There is generally minimal consideration of these project impacts 
under the current wetland reviews of wind projects and to “streamline” this 
process would all but guarantee that the necessary site hydrology would 
be insufficiently assessed. 

 
5. Wind turbine siting of commercial, community and industrial wind turbines 

is a very new process in Massachusetts and each project review and 
turbine erection brings with it an appreciation or understanding of some 
new environmental impact requiring ever more attention during a 
comprehensive wetland review. Industrial turbine siting has spawned 
many new environmental concerns including noise, shadow and strobe 
effects, vibration migration through water and bedrock, lightning mitigation 
into the surrounding ecosystem, transient voltage surges, electrical sub-
station impacts, bird-bat concerns, impacts to nearby trails, rail-trails, 
parks, recreation areas, etc.  With such an expanding list of possible 
turbine impacts – and an increasing body of supporting research 
validating such impacts on surrounding wildlife – a shortening of the 
review of wind turbine projects would run counter to the satisfactory 
mitigation of these additional important issues. 

 
6. Wind energy projects have come under increasing scrutiny for over 

stating potential carbon savings and GhG mitigation and as beneficial in 
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reducing oil dependence and reducing coal emissions. While laudable 
goals, actual wind energy gains in these areas have fallen seriously short 
of projections. Requirements in other countries to perform a 
comprehensive “Health Impact Assessment” (HIA), “Life Cycle 
Assessment” (LCA), “carbon footprint” or “water footprint” of wind turbines 
have demonstrated significant turbine impacts that have been relegated 
to “externalities” in the United States.  Wind is not so beneficial a “clean 
energy” as to deserve fast-tracking and “streamlining” in its environmental 
reviews. 

 
I respectfully suggest that Cmr. Kimmell entirely pass over the proposed “streamlining” 
of wetlands reviews of wind turbine projects for the above stated reasons.  
 
 
Kurt Tramposch MPH 
 
Environmental Planner 
2 Weir Meadow Path 
Wayland MA 01778 
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November 23, 2011 
Commissioner Kenneth L. Kimmell 
Department of Environmental Protection  
One Winter Street 
Boston, MA 02108 
Attention: Jakarta Childers, Commissioner’s Office 
 
Subject: DEP’s Draft Action Plan for Regulatory Reform 
 
Dear Commissioner Kimmell: 
 
Thank you for the opportunity to comment on DEP’s Draft Action Plan for Regulatory Reform.  We have 
reviewed DEP’s Draft Action Plan for Regulatory Reform and offer the following comments: 
 
5. Wetlands: Targeted Review by DEP 
In order to most effectively deploy the significant agency resources spent on Wetlands Protection Act 
(WPA) Permitting, DEP will prioritize a variety of program activities, including immediate issuance of file 
numbers; increased focus on Superseding Orders of Condition; and increased priority based on 
significance of wetlands resource impacts. This will reduce agency time spent on lower-value added tasks 
and will reduce delays for project proponents and Conservation Commissions. MassDEP will prioritize its 
WPA efforts in the following ways:  

o DEP will assign WPA File Numbers immediately upon submittal of a Notice of Intent (NOI) to a local 
Conservation Commission. This will allow Conservation Commissions to act without needing to wait 
for DEP review of the NOI, which is increasingly difficult to do in a timely manner given staffing 
constraints. 

o DEP will limit its review of NOIs and its oversight on local actions in order to concentrate resources 
on cases in which there are appeals to DEP (SOOCs). DEP intervention or participation in the local 
proceeding will be unusual and reserved for cases where there are particularly sensitive resources 
at issue. Note that DEP will continue to provide technical and regulatory assistance to the local 
conservation commissions and others via the Wetlands Circuit Rider program and other activities. 

o DEP will also strategically deploy its SOOC review efforts to concentrate on projects with significant 
resource area impacts, and conduct streamlined review of projects that solely impact the buffer 
zone, or that involve minor residential alterations. By concentrating DEP efforts in this manner, DEP 
will ensure it has adequate resources to give the appropriate level of scrutiny based on potential for 
environmental harm. These management efforts to more effectively target staff efforts may also 
allow DEP to redirect Wetlands Program staff to provide increased direct municipal assistance. 

 
The City of Leominster supports the immediate issuance of the DEP file number. This process 
could further be enhanced by requiring the use of EDEP for on line filing. The system is 
underutilized and should be a requirement of all appropriate wetland filings. As we understand the 
process, the paperwork is sent to DEP and then the DEP staff is required to input into the edep 
system. This is costly and time consuming and could easily be eliminated by passing the duty to 
the applicant/engineering firm. 
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We do not support the omission of the review process and comments by the DEP. The Commission 
finds that the comments made by the DEP are extremely valuable. If this review process is being 
omitted then a new standardized review process, policies and training must be provided at a local 
level. 
 
The Circuit Rider program is crucial to all of these changes. Presently Leominster does not have an 
assigned Circuit Rider. We encourage full staffing of these crucial positions. The Circuit Rider 
provided valuable knowledge and support to local Commissions and Agents. 
 
6. Wetlands: Buffer Zone General Permit 
MassDEP will establish a general permit or other similar regulatory provision for certain activities that are 
proposed for the outer fifty feet (50’) of the buffer zone to inland wetlands. This proposal will reduce DEP 
staff time spent on SOOC review for buffer zone cases, and it has the potential to significantly benefit the 
environment by providing incentives for applicants to concentrate activity greater than 50’ from the 
resource area. It will also save time for project proponents and for Conservation Commissions. This 
concept was previously deployed but was ultimately deemed unsuccessful because categorical restrictions 
limited the universe of eligible projects to a very small category. DEP will revisit that effort with an eye 
towards expanding the applicability of the general permit from the prior iteration. 
 
We support restrictions and universal applications for control of work within the inner 50 feet of a 
wetland. We do not support free reign on the outer 50 feet since it sends a message that the outer 
buffer is not important. There is already confusion and ambiguity in the present regulations under 
minor activities.  We ask that any changes also include clarification on minor exempt activities as 
related to site plans. We have had two appeals that have been upheld by DEP, where a developer 
took the liberty of clear cutting large trees and cutting in roads that went through wetlands to 
conduct test boring and dig soil pits. The developer cited that test pits/borings are exempt for site 
planning. We disagree and ask that this be revised and that at the very least an RDA must be 
submitted. We do not support the expansion of the general permit, but recommend clear definitions 
and regulations.  
 
7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater Management 
Structures MassDEP will propose regulations to exempt wetlands “resource areas” created by stormwater 
management structures (e.g. man-made stormwater retention basins) that were constructed prior to 1996, 
if the stormwater system meets DEP’s performance standards. This will reduce agency time spent and 
streamline processes for external stakeholders by reducing the need to address these man-made 
stormwater structures under the more time-consuming process for regulated resource areas. This 
proposed change follows on regulatory changes previously made to exempt stormwater management 
structures that were constructed after 1996. 
 
We agree with the proposal to exempt man-made stormwater retention basins constructed prior to 1996. We 
suggest that the exemption include standards, definitions and defined role responsibilities. We have 
encountered retention/detention basins that contain wetland replications that must be maintained. In 
addition, many basins have not been maintained and require extensive corrective measures to bring them up 
to code. We suggest that regulations be enacted that require maintenance plans be filed with the local 
commission and DPW, and that annual self-reporting be instituted.   
 
8. Wetlands (& Others?): Expedited Permitting for Ecological Restoration Projects, e.g. 
Dam Removal, Inlet Widening; Stream Daylighting, etc. 
 
In coordination with the Department of Fish and Game (DFG), MassDEP has recently launched an aquatic 
restoration regulatory working group to identify ways to make the regulatory process less complex and 
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more efficient for pro-active ecological restoration projects such as dam removals, culvert replacements, 
inlet widening, stream daylighting, etc. This will provide expedited permitting for these projects that will 
affirmatively enhance the environment while decreasing the amount of agency time needed to review and 
issue approvals and simplifying proponent processes. This effort will build on prior successful efforts to 
streamline permitting for dam removal projects. MassDEP expects that this working group will identify 
changes to the Wetlands Protection Act regulations and, potentially, other regulations in the next couple of 
months. 
 
The City of Leominster supports this new expedited permitting and looks forward to commenting 
on the final recommendations.  
 
9. Wetlands: Limited Project Status for Renewable Energy Projects MassDEP will propose changes to 
create clear, categorical standards for renewable energy projects by expanding the categories of “limited 
projects” in the Wetlands Protection Act regulations. This change will benefit the environment by creating a 
more streamlined and predictable permitting pathway for projects that help improve air quality, reduce 
greenhouse gas emissions and boost the green economy, while reducing MassDEP permitting time and 
streamlining project proponent processes. Renewable Energy Projects will be defined as projects that are 
eligible for Renewable Energy Credits (RECs). It is currently anticipated that the changes would involve, 
primarily, new limited project status for wind or solar projects and their utility or access requirements. 
 
The City of Leominster supports a streamlined limited project on Renewable Energy projects and 
look forward to commenting on the final recommendations. Many of these projects will result in 
clear cutting large parcels of land in areas of critical habitat and within watershed protection areas.  
 
10. Wetlands, Chapter 91, 401 (& Others?): Improved Regulatory Mechanisms for Approving New Energy 
Technologies -- Other New Technologies MassDEP will propose changes to one or more of the coastal 
permitting programs (Wetlands, c. 91, 401 WQC) to provide opportunities for approval of innovative 
projects, particularly for clean energy projects, on a “pilot” basis. This will help improve air quality, reduce 
greenhouse gas emissions and boost the green economy, while reducing MassDEP permitting time and 
establishing predictable review and approval pathways for project proponents. In MassDEP’s experience, it 
can be difficult to review and approve proposals for new technologies or pilot projects. This is because 
these projects can have impacts that are different from those types of impacts contemplated when 
regulatory performance standards were drafted, or impacts that are unknown with a typical degree of 
certainty. Rather than prohibiting projects with uncertain impacts to go forward at all, MassDEP will 
concentrate on allowing limited pilot projects to proceed with appropriate monitoring and reporting 
safeguards to prevent damage to the environment. 
 
We support the pilot approach and look forward to the final recommendations.  
 
11. Sanitary and Industrial Wastewater: Eliminate Sewer Extension & Connection Approval  
Connections to and extensions of a local sewer distribution system require a permit from either a  
local Department of Public Works or Sewer Department prior to applying to DEP for approval. The DEP 
approval typically does not apply different criteria nor add significantly different conditions than the local 
permit. This proposal would eliminate the current certification and permitting for all sanitary and industrial 
connections and extensions of the public sewer systems. Through DEP’s operation and maintenance 
regulatory authority, we will shift resources from duplicating local permitting to instead focus on wastewater 
treatment and collection system issues such as infiltration/inflow (I/I), capacity issues, sanitary sewer 
overflows and industrial pretreatment programs. In addition, with eDEP’s new electronic/online Discharge 
Monitoring Report (“NetDMR”) submittal program (expected to be fully implemented by late spring 2012), 
DEP will be able to track more closely facility flows reported on a daily basis. DEP will maintain its ability to 
require individual permits in situations that present public health or environmental threats, such as systems 
that experience excessive sanitary overflows, capacity issues, or discharges that potentially could cause 
problems at a treatment facility. MassDEP acknowledges that the elimination of these permit categories 



Comments DEP Reform - LEOMINSTER 11-30-2011.doc 

 Page 4 of 7 

will, potentially, result in a small number of projects no longer being required to file an Environmental 
Notification Form under the MEPA regulations. MassDEP also acknowledges that the current right to 
appeal these permits would not exist if the permits are eliminated. However, based on the numbers of such 
permits issued by MassDEP in recent years, and based on MassDEP’s general experience with these 
projects, MassDEP believes that in practice only a few projects will forgo MEPA review due to this change. 
In addition, MassDEP notes that it has only had one permit appeal in the past three years.  
 
Please clarify what projects would no longer require a MEPA review. There should be no 
elimination of MEPA/ENF and the regulations should be changed to reflect that filing is not 
optional. MEPA and ENF are all threshold driven. We do support the elimination of the duplicity and 
support local oversight.  
 
12. Wastewater Title 5: Innovative/Alternative Program – 3rd Party Review MassDEP proposes to 
streamline the review of “innovative and alternative” Title 5 (septic system) wastewater treatment 
technologies by placing greater reliance on third parties in researching, reviewing and vetting new 
treatment technologies. Specifically, DEP will explore options for relying on existing organizations or 
services that are already performing this activity (such as Barnstable County’s Massachusetts Alternative 
Septic System Test Center, in Sandwich, Massachusetts), rather than duplicating the work with MassDEP 
personnel. This will allow DEP to save scarce resources while developing partnerships to provide 
streamlined and effective review for environmentally beneficial treatment technologies. DEP would still play 
a role in setting standards and provide some level of oversight technology review. DEP will also develop an 
auditing protocol ensure results are demonstrated in the field.  
 
This makes perfectly good sense, as long as the Test Center is fully funded. What measures will be 
taken to ensure that this project continues to be funded and remains neutral and objective to the 
introduction of new technology?  
 
13. Wastewater Title 5: Eliminate Duplicative State Approvals 
MassDEP currently permits Title 5 septic system variances and “shared system” approvals, which are also 
reviewed and permitted at the municipal level. MassDEP proposes to eliminate this duplicative approval, 
which will save scarce MassDEP review time while simplifying the process for project proponents. 
MassDEP’s experience indicates that MassDEP rarely overturns the decision of the local permitting 
authority (local Board of Health). However, in those cases where there are particularly sensitive resources 
at issue, or where the project is unusually complex, MassDEP’s existing regulations allow it to intervene in 
the local permitting process and MassDEP plans to use this existing mechanism to ensure proper oversight 
of particularly sensitive cases. (See 310 CMR 15.003(2)(e), allowing MassDEP to require direct approval 
from MassDEP in cases where necessary to protect public health, safety, welfare and the environment). 
 
We support the elimination of the duplicity of DEP oversight and support leaving the permitting and 
approvals at the local level. 
 
14. Wastewater: Targeted Groundwater Discharger Inspections 
Based on recent assessments of its groundwater discharger inspection program, MassDEP has found that 
routine annual inspections of groundwater discharge facilities do not correlate well with compliance (i.e., 
inspections performed do not always disclose non-compliance demonstrated by DMR review). Rather than 
continuing with this under-performing method of compliance inspections, MassDEP proposes to reduce the 
current levels of routinely-selected inspections to instead focus inspection resources on facilities based on 
actual compliance data. Facilities will be targeted for inspections based on DMR reviews, complaints 
received and ongoing compliance/enforcement issues. In addition, MassDEP will continue inspections of all 
facilities as planned for the five year basin schedule. MassDEP believes this approach will result in 
increased compliance with less direct staff time from DEP. To further bolster the ongoing oversight of all 
facilities, groundwater dischargers would also be required to hire a qualified professional to conduct a 
periodic compliance/structural assessment of the facility based on the design life of the facility and 
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expected need for repair and/or replacement. This assessment could include process evaluations as well 
and MassDEP will work with stakeholders to establish a workable system for third-party facility 
assessments by establishment of standardized review and inspection protocols and establishment of 
minimum qualifications for the certifying professionals. MassDEP will also conduct compliance audits to 
ensure the effectiveness of the third-party facility assessments, and would retain a monitoring and 
enforcement role with respect to all data and facilities submissions. 
 
In sentence three there appears to be a spelling error – basin? We agree that targeted inspections 
will achieve a better outcome than routine annual inspections on all groundwater dischargers. 
Local cities and towns do not have funding to arbitrarily sample all outfalls on an annual basis. 
  
C. Solid Waste 
15. Solid Waste: Permits-by-Rule and Self Certification for Certain Landfill & Transfer Station Activities 
MassDEP proposes to shift its current management and oversight of solid waste facilities to focus agency 
resources on those specific sectors/facilities where there is the greatest need for oversight while finding 
alternate methods to permit activities that are increasing environmental benefits and simplifying processes 
for permittees. Specific initiatives will include, but not be limited to:  

o Permits-by-Rule for Certain Post Closure Use Activities: Passive recreation without structures; 
renewable energy reuse projects, and potentially others. 

 
o Permits-by-Rule for Small Transfer Stations: Eligible transfer stations could be less than/equal to 50 

tons-per-day (tpd), or 100 tpd. 
 
o Self-Certification Transfer Station Permit Renewals: Shift to self-certification with presumptive 

approval for permit renewals where no modifications were made and where the facility has a track-
record of compliance, rather than individual review. 

 
These changes will be coupled with specific measures to promote accountability such as creating 
new permit conditions, record keeping requirements, and certification statement requirements 
that will ensure that applicants are under appropriate obligations to monitor and report environmental 
conditions. MassDEP will also audit the submissions and impose appropriate violations for failure to meet 
all required obligations. 
 
We look forward to the final recommendations and will provide comment at that time. We support 
inclusion of BMP’s to accommodate the addition of impervious surfaces introduced by the addition 
of large solar parks. 
  
D. Waste Site Cleanup 
17. Site Cleanup: Simplify Activity & Use Limitations (AULs) MassDEP proposes to streamline the required 
elements for the deed restrictions put in place to limit future use of properties where some amount of 
residual contamination remains after cleanup (known as AULs). This effort will likely involve development 
of simplified forms and streamlined public notice procedures to facilitate simpler and more understandable 
forms of restrictions, and it will also reduce time spent on review and approval by MassDEP. This effort will 
also focus on increasing availability of on-line information about recorded use limitations. This will save 
agency review time and will provide improved public access to AUL data. 
 
Automation and an online database is supported. Although this data is also located on the 
individual Registry of Deeds, it is often very time consuming and difficult to find. 
 
18. Site Cleanup: Eliminate Tier I Permits and/or Streamline Tier Classification, Revise 
Numerical Ranking System (NRS) MassDEP proposes to streamline or potentially eliminate the numeric 
ranking system, Tier Classification and permitting processes. Reducing time spent processing tier 
classifications/permits or NRS scores can help MassDEP focus on priority cleanup sites while improving 
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efficiencies for the Potentially Responsible Parties which could help speed cleanup efforts. MassDEP 
believes that other mechanisms are already in place to address the relative priority or significance of sites 
(e.g. by focusing on exposure pathways, imminent hazards, etc.) without need for tier 
classifications/permits. DEP will therefore explore whether elements of this process can be streamlined or 
eliminated where functionally duplicative of other aspects of the regulatory-mandated site cleanup process 
(known as the Massachusetts Contingency Plan [MCP]). 
 
This entire program is cumbersome and difficult to understand. We support streamlining the site 
clean up processes. 
  
E. Other areas 
19. Many Programs: Self-Certification for Certain Permit Renewals 
MassDEP proposes to streamline certain permit renewals by providing for presumptive approvals where 
the applicant can certify that there have not been changes to either the project or applicable regulatory 
standards, since its initial approval and where the project has maintained its compliance status. This 
change has the potential to save DEP staff resources spent reviewing renewal applications that are 
identical to the previously-approved project applications and where regulatory standards have not 
substantively changed in the interim period. This will also save time & resources for the project proponents. 
MassDEP will review permits agency-wide to determine which categories of permits this option should be 
applicable to. This option will only be available to projects/parties that are currently in compliance and 
MassDEP will retain the ability to audit and take enforcement with respect to the submitted certifications. 
MassDEP requests public comment on which programs are good candidates for this reform. MassDEP will 
not consider applying this reform to Air Operating Permit renewals (because such change would potentially 
conflict with federal requirements) or to Water Management Act permit renewals, because the standards 
for those permits are currently being reviewed in another context. 
 
20. Many Programs: Revise Fees to Incentivize Better Results 
Based on feedback from numerous stakeholders indicating that fees can be a powerful tool to facilitate 
desired outcomes, MassDEP will explore ways to incentivize reduced environmental impacts through fees. 
For example, increasing fees on the categories or permits or activities with the highest potential for 
environmental impact could reduce the number of projects that fall into those categories. Similarly, 
MassDEP will also explore ways to incentivize (or perhaps require) e-filing of applications. E-filing saves 
the Department significant time in reduced data entry, and fosters greater public access to information. 
Please note that for virtually all fee programs, MassDEP does not currently retain the fees it collects, so 
this is not intended as a budgetary strategy for MassDEP. Rather, it will be designed to facilitate the 
outcomes noted above. MassDEP will need to work with the Executive Office of Administration and 
Finance and other offices within the Administration on this effort. 
 
Since much of the work is being eliminated at State level we support the increase in fees and we 
also suggest that the ratio of State to City filing fees for NOI submittals be recalculated. We also 
support the mandatory use of edep filing programs. E-Filing simplifies the application process and 
eliminates wasted time and paper on behalf of applicants, DEP and the local Commissions.  
 
21. Asbestos Abatement Requirements 
MassDEP proposes to shift its current management and oversight of asbestos abatement activities to focus 
limited agency resources on the highest priority asbestos matters. This reform will increase environmental 
and public health benefits while simplifying the regulatory process for stakeholders. Specific initiatives will 
include, but not be limited to: 
 

o Reduce the regulatory burden on homeowners by creating more flexible requirements for 
abatement of non-friable at owner-occupied residences; 
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o 	 Provide greater flexibility to businesses and institutions by establishing operation and maintenance 
standards to deal with small scale asbestos abatement projects that currently require individual 
notifications; and 

o 	 Provide greater clarity and a mechanism for businesses and institutions to receive alternate work 
practice permits in situations where traditional asbestos abatement is not feasible. 

To continue sufficient oversight of this important health-protective program, MassDEP will focus its 
inspections on highly sensitive asbestos removal projects where the risk of exposure is the greatest and 
work with municipal building departments to conduct outreach assistance. In addition, to ensure 
homeowners keep themselves and others safe from asbestos fiber exposure, BWP will publish and make 
available a guidance document titled "Asbestos in the Home: A Homeowner's Guide" to assist homeowners 
in learning both health and regulatory issues associated with asbestos removal. MassDEP will coordinate 
with the Department of Labor Standards which licenses asbestos abatement contractors. 

We look forward to this change and will comment on the final recommendations and the proposed 
Homeowners Guide. 

V. Request for Public Comments. 

Commissioner Kimmell requests that interested parties submit written comments on this draft 

Action Plan. The Commissioner is specifically requesting comments to address the following 

questions: 


o 	 Are there regulatory reform ideas that have not been included in this Action Plan that should be 
considered by MassDEP? 

o 	 Should any of the proposed reforms be revised, eliminated, or pursued in a more expansive or 
limited manner? 

o 	 What, if any, additional safeguards, auditing, or public process should be included as these reform 
ideas move forward? 

o Do the proposed reforms have any impact on environmental justice considerations? 
Submit your comments no later than Monday, November 21, 2011 to the following: 
Email: MassDEP.Commissioner@state.ma.us. or Hard-Copy: 

EnvIronmental Inspector 

Cc: 	 Dean Mazzarella, Mayor 
Leominster City Council 
State Senator Jennifer Flanagan 
State Representative Dennis Rosa 
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December 5, 2011 
 
VIA ELECTRONIC MAIL (MassDEP.Commissioner@state.ma.us) 
 
Commissioner Kenneth L. Kimmell 
Massachusetts Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, MA 02108 
 
Re: Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmell: 
 
National Grid applauds your draft proposal for regulatory reform dated October 24, 2011 and 
respectfully submits the following comments and suggestions.  National Grid is an international 
energy delivery company with its US headquarters in Waltham, Massachusetts.  Through its 
subsidiaries, New England Power Company, Massachusetts Electric Company, Nantucket Electric 
Company, Boston Gas Company and Colonial Gas Company, National Grid provides electricity 
and natural gas to millions of customers in Massachusetts.   
 
National Grid routinely interacts with MassDEP on permits and approvals for expansions and 
upgrades to and maintenance of National Grid’s extensive transmission and distribution systems in 
Massachusetts as well as the construction of new energy infrastructure.  National Grid and 
MassDEP staff have successfully collaborated on initiatives to improve permitting efficiencies, and 
National Grid strongly supports your efforts to identify additional opportunities for such 
efficiencies throughout MassDEP.  These reforms can be broadly beneficial.  They can speed 
permit approvals, allowing job-creating activities to move forward in these difficult economic 
times, and at the same time they can enhance environmental protection by allowing MassDEP staff 
to focus on the most important environmental matters.  Moreover, these reforms can be beneficial 
for National Grid’s customers, who ultimately pay the cost of our capital projects.  These reforms 
can result in lower project costs, which savings would be passed on to our customers.  We believe 
that your landmark effort to achieve comprehensive regulatory reforms is a prudent approach to 
address MassDEP’s reduced budget and expanded responsibilities.  In support of this effort, 
National Grid provides comments on some specific proposals in the October 24, 2011 draft plan 
and identifies some additional regulatory reforms which we believe would benefit both MassDEP 
and the regulated community. 
 
I. Comments on MassDEP Proposals 
 
What follows are National Grid’s comments on several of the specific proposals in the draft plan. 

Peter E. Harley 
Environmental Manager 
New England 

40 Sylvan Road, Waltham, MA 02451 
T: 781-907-3701peter.harley@us.ngrid.com www.nationalgrid.com 



A. Coastal/Dredging Programs: Permit Consolidation 
 
National Grid strongly supports the concept of a common permit application for Wetlands 
Protection Act permits, Chapter 91 licenses, and Water Quality Certifications.  This is a good 
example of a reform that would reduce unnecessary burdens on both MassDEP and permit 
applicants. 
 
National Grid also strongly supports the elimination of permitting redundancy, for example by 
allowing permit by rule for Water Quality Certifications for projects with Orders of Conditions.  
Not only would this reduce burdens on MassDEP and the regulated community, but it could 
significantly shorten the permitting timeline, because a Water Quality Certification can only be 
obtained after the applicant obtains a final Order of Conditions and MEPA Certificate.  
 
National Grid commends MassDEP for already taking steps to eliminate redundant reviews of 
projects for which temporary construction mats (placed over wetlands to allow access to the project 
site) are the only impact to wetland resource areas.  National Grid obtained an Individual Permit 
from the U.S. Army Corps for the general use of temporary construction mats for maintenance 
projects within Massachusetts, for which MassDEP issued a Water Quality Certification with 
certain conditions, including the use of best management practices.  MassDEP applied this 
approach more widely when it issued a Water Quality Certification for the U.S. Army Corps 
Massachusetts Programmatic General Permit allowing the use of temporary construction mats for 
utility maintenance projects, without the need for individual project-specific Water Quality 
Certifications in most cases. 
 
Another opportunity to eliminate permitting redundancy is to eliminate the requirement to file a 
Request for Determination of Applicability (“RDA”) or Notice of Intent (“NOI”) for utility 
projects on existing rights of way (“ROWs”) that are covered by the U.S. Environmental Protection 
Agency NPDES Construction General Permit.  The Wetlands Protection Act and the NPDES 
Construction General Permit are in many ways duplicative; both involve the development of an 
erosion and sedimentation control plan.  While commercial and residential developments can 
involve complex design issues that may be best addressed through conservation commission 
review, utility ROW projects are straightforward and should not require duplicative oversight and 
requirements. DEP could go farther and eliminate RDAs and NOIs for all utility projects within 
existing ROWs that comply with best management practices and National Grid internal standards 
that would be approved annually by the DEP.  National Grid currently has such an arrangement 
with the Massachusetts Natural Heritage and Endangered Species Program for maintenance work 
within rare species habitat. 
 
B. Chapter 91 Licensing: Revise Restrictions on Timeframes 
 
National Grid strongly supports regulatory changes allowing both the Chapter 91 licensing process 
to run concurrently with MEPA review and a Chapter 91 license to be issued before a final wetland 
Order of Conditions is obtained.  The current sequential review process increases permitting time 
and cost, with no apparent environmental benefits. 
 
 



C. Chapter 91 Licensing: Establish a Policy for License Terms 
 
National Grid supports the suggestion of expanding the standard terms and conditions of Chapter 
91 licenses, especially recurring Chapter 91 licenses such as those for utility infrastructure projects.  
This will help reduce the time and resources spent on each license.  Utility transmission line 
crossings of waterways (especially inland waterways) and other small-scale, water-dependent 
utility projects are good candidates for the establishment of standard license terms, taking into 
account specific issues typical of utility projects. 
 
D. Wetlands: Buffer Zone General Permit 
 
National Grid supports MassDEP’s proposal to expand the universe of wetlands projects that are 
eligible for streamlined review because their impacts are limited to the outer 50’ of the buffer zone.  
This will reduce time spent by MassDEP staff on projects with minimal environmental impact and 
will provide an incentive to applicants to avoid the inner 50’ of the buffer zone when siting 
projects.  National Grid believes that this concept could be successfully expanded.  National Grid 
has, in the past, used the abbreviated NOI process (Wetlands Protection Act Form 4) for 
installations of new utilities in Riverfront Area (“RFA”), Bordering Land Subject to Flooding 
(“BLSF”), or Buffer Zones.  We suggest a streamlined process be created for work that meets the 
following criteria: 

 
(a) located only in the outer 50 ft of buffer for inland wetlands, only within BLSF, or only 

within the outer riparian zone of the Riverfront Area; AND  
(b) no Department of the Army Individual Permit, 401 Water Quality Certification, or 

Chapter 91 license is required; AND 
(c) the work will disturb less than 2,500 square feet in any single wetland system.   

 
The streamlining could be effected by a general permit or a regulatory provision, allowing such 
projects subject to specified best management practices.  We also suggest that the stormwater 
management measures be waived for projects meeting these criteria. 
 
E. Wetlands (& Others?): Expedited Permitting for Ecological Restoration Projects, 
 e.g. Dam Removal, Inlet Widening, Stream Daylighting, etc. 
 
National Grid supports the proposal to streamline permitting for projects intended to provide an 
environmental benefit.  National Grid suggests that site assessment and remediation projects 
carried out under M.G.L. c. 21E be included in the categories of projects eligible for such 
streamlined permitting. 
 
F. Wetlands: Limited Project Status for Renewable Energy Projects 
 
National Grid supports giving “limited project status” under the Wetlands Protection Act 
regulations to renewable energy projects.  The designation should explicitly include the 
interconnection equipment as well as the facility itself.  National Grid also supports the 
establishment of clear, categorical standards for all public utility limited project status activities 
(not just renewable energy projects). 



 
G. Site Cleanup: Simplify Activity & Use Limitations (AULs) 
 
National Grid supports streamlining the elements and process for putting Activity and Use 
Limitations (AULs) in place.  National Grid also strongly suggests that, in a related effort to 
minimize the burden on utilities that undertake work in areas subject to AULs, MassDEP adopt 
regulatory language expressly stating that Health and Safety Plans (HASPs) are not required to 
conduct emergency utility work in such areas.  The existing regulations require that, to file a 
Response Action Outcome (RAO) that includes use of an AUL, landowners must establish a 
condition of No Significant Risk for current site uses and that current site uses by definition include 
emergency utility work.  It follows that, if an area subject to an AUL poses No Significant Risk, a 
HASP should not be required to perform emergency utility work there.  For many years, however, 
licensed site professionals (LSPs) have relied on a case study in the MassDEP’s “Guidance on 
Implementing Activity and Use Limitations, Interim Final Policy #WSC 99-300,” dated May 1999, 
to require a HASP for such emergency utility work.  Now would be an excellent occasion for 
MassDEP to correct this costly and burdensome contradiction concerning AULs. 
 
H. Site Cleanup: Eliminate Tier I Permits and/or Streamline Tier Classification, Revise 

Numerical Ranking System (NRS) 
 
While National Grid supports most of MassDEP’s proposed reforms, National Grid believes that 
the current Tier Classification and numeric ranking system (NRS) process generally works well to 
appropriately prioritize sites, and that the elimination of this process would be counterproductive to 
MassDEP’s streamlining goals.  The Tier Classification/NRS process ensures a consistent ranking 
and prioritization of contaminated sites and is the first step in determining the appropriate level of 
scrutiny and DEP involvement.  The “other mechanisms already in place to address the relative 
priority or significance of sites” (e.g., exposure pathways and imminent hazards) cited in the 
proposal do not provide a complete enough evaluation to be relied solely upon and thus could lead 
to inappropriate priority-setting (for example, flagging a site with multiple “imminent hazard” 
determinations that are actually attributable to background concentrations).  Additionally, an 
alternative, ad-hoc prioritization of sites by LSPs will ultimately lead to inconsistencies (even 
errors) in the evaluation and ranking of sites, resulting in compounded mistakes from early on in 
the MCP process.  The current “discretionary section” of the NRS gives LSPs authority to use site 
specific factors to “custom fit” the ranking into the appropriate Tier Classification; this is the 
appropriate level of flexibility.  
 
II. National Grid Proposals for Additional Regulatory Reform 
 
National Grid also has the following additional reform ideas for your consideration. 



A. Water Quality Certification: Streamline or Eliminate Variance Requirement for 
 Utility Maintenance Projects within Certain Outstanding Resource Waters 
 
National Grid suggests that MassDEP eliminate the requirement in its Water Quality Certification 
regulations that utility maintenance projects within certain specified Outstanding Resource Waters 
(“ORWs”) obtain a variance. 
 
Utility maintenance activities are allowed in ORWs under the provision at 314 CMR 9.06(3)(c), 
which covers: 
 

“…maintenance, repair, replacement, reconstruction but not substantial enlargement of 
existing and lawfully located structures or facilities including buildings, roads, railways, 
utilities, and coastal engineering structures…”  

 
However, 314 CMR 9.06(4) negates this exemption for certain ORWs (specifically, vernal pools 
and areas within 400’ of a public water supply). National Grid recognizes that the Massachusetts 
Surface Water Quality Standards dictate these requirements (at 314 CMR 4.06).  However, because 
some utility maintenance projects unavoidably take place in such areas, National Grid believes that 
the variance requirements in 314 CMR 9.08 could be revised to allow streamlined approval of such 
projects.  The regulation could recognize that utility maintenance projects are “justified by an 
overriding public interest” and could delegate to the appropriate MassDEP Regional Office the 
authority to ensure that “[a]ll reasonable measures have been proposed to avoid, minimize and 
mitigate adverse effects on the environment.” 
 
B. Wetlands: Treat Construction Mats as a Best Management Practice 
 
National Grid suggests that MassDEP make a determination that the use of temporary construction 
mats does not constitute “fill” of wetlands.  Construction mats are temporary and are designed to 
protect and minimize impacts within wetlands; they should be treated as a best management 
practice, not an impact. 
 
C. Wetlands: Exemption for Utility Installation on Roads, Road Shoulders, and 
 Railroad Rights of Way 
 
National Grid suggests that MassDEP create an exemption under the Wetlands Protection Act 
regulations to the installation of new utilities along the shoulder of roadways, along the lines of the 
Rhode Island Department of Environmental Management Freshwater Wetlands Rule excerpted 
below. 
 

6.10 Utility Lines.  Installation, in accordance with Rule 6.01, of new utility lines, poles, 
structures, equipment or facilities only where installation occurs on, above, or beneath 
existing or approved paved or unpaved roadways and their existing or approved cleared 
shoulders, or existing or approved railroad beds and their existing or approved cleared 
shoulders; and anti-seepage collars are used as appropriate to prevent sub-draining effects 
on wetlands provided that:  
 



A. Existing culverts and the flow of water under bridges in roads or highways are 
not permanently blocked or disrupted by going under or attaching to such structure;  
B. The project does not cause any diversion of ground or surface water to or from 
any wetlands;  
C. The preconstruction contours are restored immediately upon installation;  
D. All work in any wetlands in the easement is undertaken during low-flow periods;  
E. All disturbed areas are revegetated after restoring contours; and  
F. The project design incorporates best management practices for dewatering 
excavated areas. 

 
This provision is similar to the exemption in the Massachusetts Endangered Species Act 
regulations at 321 CMR 10.14(10). These exemptions implicitly recognize that road-shoulder work 
has less environmental risk as long as certain standards are met.   
 
D. Wetlands: Stormwater Standards Exemption for Small Utility Projects 
 
National Grid suggests adding an exemption from the Massachusetts Stormwater Standards for 
small utility projects (less than 10 acres) with no discharges to Critical Areas, similar to the 
exemption for Small Residential Subdivisions.   
 
E. Wetlands: Clarification of Utility Maintenance Exemption 
 
The exemption in the Wetlands Protection Act for utility maintenance, repair and replacement 
projects is crucial to allow National Grid to maintain reliability of energy supply infrastructure, 
including carrying out activities required by state and federal mandates. These types of activities 
take place across the Commonwealth on a daily basis.  The flexibility that this exemption affords 
National Grid to do this work on a timely basis is essential to meeting the needs of its customers. In 
2008, the Wetlands Protection Act regulations were revised to include (at 310 CMR 10.02(2)(a)(2)) 
the “utility exemption” clause, which had previously been contained only in the statute.  The 
regulation contains the following sentence, which is not in the statute: 
 

A project proponent claiming that work to remove, fill, dredge or alter an area specified in 
310 CMR 10.02(1) does not require the filing of a Notice of Intent has the burden of 
establishing that the work is not subject to Regulation under M.S.L. c. 131, § 40. 

 
Because there is no detailed definition of what constitutes a utility maintenance project, this 
provision leads to the filing of unnecessary permit applications.  National Grid suggests that this 
sentence be omitted and/or that MassDEP define the parameters of the exemption as follows: 
 

Utility work that does not require the filing of a Notice of Intent includes, but is not limited 
to, the following: 

1. For electric transmission and distribution lines: replacement of poles and 
conductors, cross-arms, insulator, guys, anchors, or other appurtenances; truss 
installation; tower painting; repair or replacement of towers or tower footings; pole 
inspections; access road gate repairs; road maintenance; and in-kind culvert 
replacement. 



2. For electric substations: repair or replacement of fences or gates; repair of Spill 
Prevention, Control, and Countermeasure (SPCC) structures; repair or replacement 
of equipment (including the foundation if necessary); repair or replacement of 
underground cables; and vegetation removal. 

3. For gas transmission and distribution infrastructure: repair or replacement of liquid 
natural gas equipment, take station equipment, regulator station equipment, lines, 
valves, or other appurtenances; corrosion protection; and inspection and cleaning of 
lines and associated equipment. 

4. Site preparation work (e.g., exploratory borings) in support of the aforementioned 
activities. 

 
F. Wetlands/WQC/Chapter 91: Exemption for Utility Work to Reestablish Service or 
 Prevent Service Interruption 
 
To both reduce burdens on MassDEP staff and ensure reliable power supplies for residents of the 
Commonwealth, National Grid suggests an exemption in each of MassDEP’s water, wetlands and 
waterways permitting programs for non-exempt utility work necessary to reestablish service or 
prevent service interruption in certain time-critical situations.  First, weather events, natural 
disasters, and other events beyond National Grid’s control (such as vehicle accidents) can interrupt 
service, requiring immediate response.  Second, certain federal mandates (e.g., the FERC standard 
for clearance below overhead lines) require shutdown of service if not addressed within a very 
short time period of discovery of any need for corrections.  National Grid believes that eliminating 
the need for MassDEP approval before undertaking such time-critical work would reduce 
unnecessary interruptions of MassDEP staff’s attention to other projects and would greatly benefit 
utility customers by minimizing service interruptions.  To ensure environmental protection, 
MassDEP could identify appropriate general best management practices, require that work be 
completed within a specified time frame, and require documentation of work.  This exemption 
could be similar to the emergency regulations promulgated by MassDEP for damage cleanup and 
repair activities following Hurricane Irene and the October 29-30, 2011 snowstorm, but narrowly 
limited to utility work necessary to reestablish service or prevent service interruption. 
 
G. Chapter 91 Licensing: List of Jurisdictional Non-Tidal Rivers and Streams 
 
The Chapter 91 regulations, at 310 CMR 9.04(1)(e), require Chapter 91 licenses for projects on:  
 

…any non-tidal river or stream on which public funds have been expended for stream 
clearance, channel improvement, or any form of flood control or prevention work, either 
upstream or downstream within the river basin, except for any portion of any such river or 
stream which is not normally navigable during any season, by any vessel including canoe, 
kayak, raft, or rowboat; the Department may publish, after opportunity for public review 
and comment, a list of navigable streams and rivers... 

 
The permitting process is made more burdensome for MassDEP and applicants by the ambiguity in 
the definition of navigability and the necessity for applicants to prove that no public funds have 
been expended. It would be helpful (and a significant time and resource savings in the long run) for 
MassDEP to publish a continuously updated list of navigable streams and rivers on which public 
funds have been expended.   



 
H. Chapter 91 Licensing: Streamlining for Certain Utility Projects 
 
National Grid applauds the work of MassDEP’s Waterways staff in developing a streamlined form 
for minor modification requests for National Grid’s utility projects.  National Grid believes that 
some minor regulatory changes could provide additional streamlining for utility projects with 
minimal impacts.   
 
First, National Grid suggests adding a reference to overhead wire crossings in the Minor 
Modification section of the Chapter 91 regulations at 310 CMR 9.22(3)(a), as shown in bold 
below: 

 
(3) Minor Project Modifications. The licensee may undertake minor modifications to a 
licensed project, or a project exempt from licensing pursuant to 310 CMR 9.05(3)(b) 
through (h), without filing an application for license or license amendment. Such 
modifications are limited to: 

(a) structural alterations or replacements which are confined to: 
(i) the existing footprint of the fill or structures being altered and which 
represent an insignificant deviation from the original specifications of the 
license, in terms of size, configuration, materials, or other relevant design or 
fabrication parameters; or 
(ii) overhead electric wires which do not reduce the height between the 
existing lowest wire and the jurisdictional waterway. 

 
Second, MassDEP should also consider moving replacement of subsurface utilities from the 
“Minor Modification” section of the regulations to the “Maintenance and Repair” section (310 
CMR 9.22(1)), as shown in bold below: 

 
(1) Maintenance and Repair of Fill and Structures. During the term for which the license is 
in effect, the licensee shall maintain and repair all authorized fill and structures in good 
working order for the uses authorized in the license, and in accordance with the conditions 
specified therein. No application for license or license amendment shall be required for 
such activity. Maintenance and repair include, among other things, the following activities: 

(a) replacement of old pilings, decking, or rip-rap, or overhead or submerged 
utility infrastructure, all with material of the same dimensions and quality and in 
approximately the same locations and elevations as that authorized in the license; 

 
Finally, National Grid suggests a slight expansion of the license exemption in 310 CMR 9.05(3)(g) 
to include, not just projects for which a final wetlands Order of Conditions has been issued, but 
also projects where no wetlands Order of Conditions is required (e.g., an electric line crossing with 
no supporting structures in jurisdictional areas under the Wetlands Protection Act). 
 
CONCLUSION 
 
National Grid hopes that you find these comments and suggestions useful. We stand ready to 
provide any assistance we can to MassDEP in developing and implementing these important 



regulatory reforms, including proposing additional language changes to specific regulatory 
provisions or serving on advisory committees.  Please do not hesitate to contact me at 781-907-
3701 if you have any questions or would like further input. 
 
 
Sincerely, 
 
 
 
 
Peter Harley 
Environmental Manager, New England 
 
cc:  Wendy Levine, Esq., Senior Counsel, National Grid 

Joseph Newman, Director, Governmental Relations, National Grid 
Joshua Holden, Lead Environmental Scientist, National Grid 

 
 
 
 
 
 
 
 
  
 



Comment on Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 
I am currently the Chair of the Estuaries Project Committee in the Town of Westport and 
this committee is charged with the responsibility for carrying out the Massachusetts 
Estuaries Project (MEP) within the Westport River watershed. I am a member of the 
Board of Councillors at the Manomet Center for Conservation Sciences.  I was 
President of the Westport River Watershed Alliance for five years, and am currently 
participating in the meetings of the Massachusetts Water Infrastructure Finance 
Commission, to provide a voice for small rural communities in meeting their needs for 
water infrastructure financing, including meeting the TMDL targets set under the MEP.  I 
offer the following comments deriving from my recent experience in these activities and 
dealings with DEP. 
 
Recommendation 12.  Wastewater Title 5: Innovative/Alternative Program - 3rd Party 
Review. 
 
I strongly support this proposal.  DEP has been slow to approve new technologies and 
the application requirements for such things as piloting of new technologies, that have 
been in use in neighboring states for years, are onerous.  Proprietary technologies are 
pushed by the suppliers, but non-proprietary technologies have limited backing and 
slow responses.  Rhode Island has a good record of testing and approving new 
wastewater treatment technologies and Massachusetts might consider blanket approval 
for general use all those technologies that have been approved in Rhode Island and 
possibly other neighboring states.  There is much cost involved and little to be gained by 
duplicate or triplicate testing of the same technologies.  Perhaps a regional collaboration 
of all the New England states could expedite this process and eliminate much wasted 
effort. 
 
Recommendation 13. Wastewater Title 5: Eliminate Duplicative State Approvals. 
 
I strongly support this recommendation for the reasons stated in the recommendation. 
 
 
III. Need for Additional Reform. 
 
No mention is made in this document of the Massachusetts Estuaries Project (MEP) 
that is administered by DEP.  My experience has been that DEP oversight has greatly 
prolonged the process of producing an initial report for our estuary and obtaining the 
TMDL targets that we are expected to achieve.  DEP advice has mainly consisted of 
recommendations that we not take any action until the report is completed and then to 
delay the completion process.   
 
It is my recommendation that DEP should shift its focus to assisting communities and 
watershed organizations to implement the programs, planning and projects that will be 
needed over the coming years to meet the TMDL targets.  Because DEP staff is 
probably not oriented towards or experienced with these kinds of activities, it may be 



advisable to look for third parties that have such experience and expertise and then 
provide funding to engage them in the effort of implementation.  The Manomet Center 
for Conservation Sciences is one such group that has already played important roles in 
addressing the issues of wind power and bio-fuel energy production for the State.  They 
have experts on nutrient-reduction programs and climate change that could be very 
helpful in finding solutions to nitrogen reduction in our estuaries.   
 
 
David C. Cole 
PO Box 142, 
Westport Point, MA 02791 
508-636-6594 
 
11/07/11  
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December	  5,	  2011	  
	  
	  
Commissioner	  Kenneth	  Kimmell	  
MA	  Department	  of	  Environmental	  Protection	  
One	  Winter	  Street	  
Boston,	  MA	  02108	  
Via	  Email:	  	  MassDEP.Commissioner@state.ma.us	  
	  
	  
RE:	  	  Commissioner’s	  Draft	  Action	  Plan	  for	  Regulatory	  Reform	  at	  MassDEP	  
	  
	  
Dear	  Commissioner	  Kimmell:	  
	  
Massachusetts	  Baykeeper,	  Inc.	  (“MBK”)	  appreciates	  the	  opportunity	  to	  comment	  on	  
the	  Commissioner’s	  Draft	  Action	  Plan	  for	  Regulatory	  Reform	  at	  MassDEP.	  	  MBK	  is	  a	  
nonprofit	  organization	  dedicated	  to	  the	  protection,	  restoration,	  and	  preservation	  of	  
Massachusetts	  Bay,	  and	  its	  surrounding	  watershed.	  	  We	  are	  specifically	  concerned	  
with	  water	  quality	  issues,	  and	  corresponding	  environmental	  and	  public	  health	  
effects.	  

MBK	  is	  well	  aware	  of	  the	  challenges	  faced	  by	  MassDEP	  due	  to	  major	  budget	  cuts	  and	  
reduction	  in	  force.	  	  We	  support	  MassDEP’s	  efforts	  to	  increase	  efficiency	  of	  the	  
department,	  particularly	  in	  revising	  the	  current	  management	  configuration,	  and	  
upgrading	  the	  information	  technology	  infrastructure.	  	  	  We	  wholeheartedly	  agree	  
with	  the	  Commissioner’s	  guiding	  principles:	  	  that	  proposed	  reforms	  should	  not	  
weaken	  or	  undermine	  environmental	  protection	  standards,	  reduce	  public	  process,	  
nor	  transfer	  additional	  responsibilities	  to	  municipalities.	  	  These	  principles	  should	  be	  
strictly	  adhered	  to	  in	  assessing	  the	  merit	  of	  all	  proposed	  reforms.	  	  As	  such,	  our	  
concerns	  lie	  with	  proposals	  that	  we	  feel	  diminish	  environmental	  protection	  
standards	  and	  place	  a	  greater	  burden	  on	  municipalities.	  
	  
While	  MBK	  is	  interested	  in	  all	  of	  the	  regulatory	  reforms	  presented	  by	  MassDEP,	  we	  
have	  limited	  our	  remarks	  to	  areas	  most	  directly	  affecting	  the	  water	  quality	  of	  Mass	  
Bay.	  	  Please	  see	  below:	  
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Comments	  on	  Proposed	  Reform	  A)	  Wetlands,	  Waterways,	  and	  Coastal	  
Resources	  

1. Coastal/Dredging	  Programs:	  	  Permit	  Consolidation	  
While	  we	  are	  generally	  in	  favor	  of	  reducing	  submission	  of	  redundant	  
information,	  MBK	  strongly	  opposes	  creating	  a	  permit-‐by-‐rule	  for	  Section	  401	  
Water	  Quality	  Certifications	  (WQCs)	  for	  applicants	  that	  secure	  Orders	  of	  
Conditions	  or	  Superseding	  Orders	  of	  Conditions.	  	  	  Permits-‐by-‐rule	  ignore	  the	  
requirements	  of	  section	  401	  of	  the	  Clean	  Water	  Act.	  	  The	  purpose	  of	  Section	  
401	  is	  to	  provide	  states	  an	  opportunity	  to	  address	  the	  environmental	  impacts	  
of	  federally	  issued	  permits	  and	  licenses.1	  	  Under	  this	  statute,	  a	  federal	  agency	  
cannot	  issue	  a	  permit	  or	  license	  “for	  an	  activity	  that	  may	  result	  in	  a	  discharge	  
to	  waters	  of	  the	  US	  until	  the	  state	  or	  tribe	  where	  the	  discharge	  would	  
originate	  has	  granted	  or	  waived	  401	  certification”.2	  	  We	  are	  concerned	  that	  
by	  creating	  permits-‐by-‐rule,	  the	  Commonwealth	  could	  be	  deemed	  to	  have	  
waived	  401	  certification.	  	  WQC	  is	  a	  critical	  tool	  in	  protecting	  water	  quality,	  
and	  it	  is	  imperative	  that	  it	  remains	  in	  the	  control	  of	  the	  Commonwealth.	  
Further,	  we	  feel	  that	  Conservation	  Commissions	  do	  not	  have	  the	  technical	  
expertise	  or	  resources	  required	  to	  make	  WQC	  determinations.	  	  	  
	  	  

2. Chp.	  91	  Licensing:	  	  Revise	  Restrictions	  on	  Timeframes	  
MBK	  supports	  revising	  timeframes	  for	  Chp.	  91	  licenses	  so	  long	  as	  the	  
revision	  preserves	  public	  comment	  opportunities	  during	  Chp.	  91	  licensing	  or	  
MEPA	  review.	  	  	  
	  

3. Chp.	  91	  Licensing:	  	  Establish	  a	  Policy	  for	  License	  Terms	  
We	  support	  establishing	  a	  policy	  for	  license	  terms	  for	  non-‐water	  dependent	  
uses	  under	  Chapter	  91,	  provided	  that	  there	  will	  be	  ample	  opportunity	  for	  
public	  comment	  and	  review.	  	  It	  is	  essential	  that	  all	  public	  rights	  are	  
preserved	  under	  Chapter	  91.	  	  	  
	  

4. Chp.	  91	  Licensing:	  	  General	  License	  for	  Small	  Docks	  and	  Piers	  
MBK	  understands	  that	  under	  Chapter	  91,	  MassDEP	  is	  able	  to	  provide	  a	  
general	  license	  for	  small	  docks	  and	  piers.	  	  To	  ensure	  compliance	  with	  
environmental	  protection	  standards,	  we	  suggest	  that	  the	  definition	  of	  these	  
“small-‐scale”	  structures	  is	  adequately	  detailed.	  	  Also,	  “small-‐scale”	  projects	  
can	  create	  large-‐scale	  harm	  if	  aggregated.	  	  We	  urge	  MassDEP	  to	  couple	  the	  
general	  license	  with	  a	  strong	  compliance	  and	  enforcement	  program	  to	  
ensure	  appropriate	  oversight.	  	  	  
	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  USEPA	  Office	  of	  Wetlands,	  Oceans,	  and	  Watersheds,	  Clean	  Water	  Act	  Section	  401	  Water	  Quality	  
Certification:	  	  A	  Water	  Quality	  Protection	  Tool	  For	  States	  and	  Tribes,	  April	  2010,	  p.1,	  available	  at	  
http://water.epa.gov/lawsregs/guidance/cwa/upload/CWA_401_Handbook_2010_Interim.pdf	  
2	  Id.	  
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5. Wetlands:	  	  Targeted	  Review	  by	  DEP	  

MBK	  recognizes	  the	  need	  for	  MassDEP	  to	  prioritize	  its	  allocation	  of	  resources	  
for	  Wetlands	  Protection	  Act	  permitting.	  	  We	  are	  in	  favor	  of	  assigning	  WPA	  
File	  Numbers	  immediately	  upon	  submittal	  of	  a	  Notice	  of	  Intent,	  however,	  we	  
feel	  that	  there	  should	  be	  a	  mechanism	  in	  place	  to	  trigger	  initial	  DEP	  oversight	  
for	  more	  complex	  projects.	  	  Otherwise,	  time	  will	  be	  wasted	  at	  both	  the	  
municipal	  and	  state	  level	  re-‐examining	  more	  complicated	  projects.	  	  	  
Also,	  the	  proposal	  limiting	  DEP’s	  intervention	  to	  cases	  where	  there	  are	  
“particularly	  sensitive	  resources”	  at	  issue,	  is	  very	  vague,	  and	  needs	  to	  be	  
defined	  in	  detail.	  	  We	  caution	  against	  any	  proposal	  that	  would	  diminish	  
much-‐needed	  technical	  and	  regulatory	  assistance	  to	  conservation	  
commissions.	  
	  

6. Wetlands:	  	  Buffer	  Zone	  General	  Permit	  
We	  oppose	  establishing	  a	  general	  permit	  for	  activities	  proposed	  for	  the	  outer	  
fifty	  feet	  of	  the	  buffer	  zone.	  	  Buffer	  zones	  are	  of	  critical	  ecological	  importance,	  
and	  limiting	  DEP	  review	  of	  these	  projects	  would	  greatly	  reduce	  wetlands	  
protection.	  	  In	  addition,	  it	  is	  not	  clear	  what	  types	  of	  projects	  are	  
contemplated	  for	  the	  general	  permit.	  
	  

7. Wetlands:	  	  Exemptions	  for	  Regulated	  “Resources”	  Created	  by	  Stormwater	  
Management	  Structures	  
MBK	  supports	  an	  exemption	  for	  “wetland	  resource	  areas”	  created	  by	  
stormwater	  management	  structures	  constructed	  prior	  to	  1996,	  if	  they	  meet	  
DEP	  performance	  standards.	  	  This	  would	  mean	  that	  to	  qualify	  for	  the	  
exemption,	  operations	  and	  maintenance	  records	  and	  inspection	  reports	  
indicate	  that	  the	  “resource	  area”	  is	  functioning	  properly.	  
	  

8. Wetlands:	  (and	  others)	  Expedited	  Permitting	  for	  Ecological	  Restoration	  
Projects	  
We	  support	  expedited	  permitting	  for	  ecological	  restoration	  projects,	  so	  long	  
as	  the	  projects	  achieve	  the	  benefits	  intended,	  and	  do	  not	  cause	  additional	  
harm.	  	  Also,	  these	  ecological	  restoration	  projects	  must	  be	  adequately	  defined	  
to	  ensure	  proper	  expedited	  permitting	  status.	  
	  	  

9. Wetlands:	  	  Limited	  Project	  Status	  for	  Renewable	  Energy	  Projects	  
MBK	  supports	  responsible	  renewable	  energy	  development.	  	  That	  said,	  we	  
caution	  against	  any	  proposal	  that	  will	  alter	  regulations	  and	  have	  the	  effect	  of	  
minimizing	  wetland	  protection.	  	  
	  

10. Wetlands	  Chp.	  91,	  401,	  etc.:	  	  Approving	  New	  Technology	  
MBK	  supports	  improved	  review	  and	  approval	  pathways	  for	  innovative	  
projects	  and	  new	  technology.	  	  However,	  we	  cannot	  offer	  substantial	  
commentary	  regarding	  this	  proposal	  due	  to	  its	  vague	  nature.	  	  We	  would	  like	  
to	  know	  what	  types	  of	  endeavors	  would	  be	  considered	  “limited	  pilot	  
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projects”.	  	  Further,	  we	  feel	  that	  monitoring	  and	  reporting	  safeguards	  alone	  
are	  insufficient	  to	  protect	  against	  environmental	  harm,	  and	  we	  strongly	  
caution	  against	  approving	  projects	  without	  first	  assessing	  potential	  
ecological	  impacts.	  
	  

Comments	  on	  Proposed	  Reform	  B)	  Wastewater	  

11. Sanitary	  &	  Industrial	  Wastewater:	  	  Eliminate	  Sewer	  Extension	  and	  
Connection	  Approval	  
MBK	  strongly	  opposes	  eliminating	  sewer	  extension	  and	  connection	  
approvals.	  	  Most	  importantly,	  MassDEP	  needs	  to	  maintain	  its	  ability	  to	  
require	  individual	  permits,	  and	  MEPA	  review.	  	  This	  proposal	  would	  severely	  
diminish	  environmental	  protection	  standards,	  and	  would	  reduce	  public	  
process.	  	  Additionally,	  municipalities	  have	  little	  incentive	  to	  deny	  extension	  
and	  connection	  approval	  for	  new	  economic	  development	  projects	  that	  would	  
stretch	  the	  capacity	  of	  the	  treatment	  facility.	  	  	  Thus,	  state	  oversight	  is	  
imperative.	  	  	  
	  

12. Wastewater	  Title	  5:	  	  Innovative/Alternative	  –	  Third	  Party	  Review	  
We	  support	  MassDEP’s	  proposal	  to	  rely	  on	  third	  party	  review	  of	  
“innovative/alternative”	  Title	  5	  wastewater	  treatment	  technologies,	  
provided	  that	  an	  extensive	  auditing	  protocol	  is	  implemented	  to	  keep	  third	  
parties	  honest.	  	  	  
	  

13. Wastewater	  Title	  5:	  	  Eliminate	  Duplicative	  State	  Approvals	  
MBK	  opposes	  eliminating	  state	  approvals	  for	  Title	  5	  septic	  systems	  and	  
“shared	  system”	  approvals.	  	  Given	  the	  extensive	  nutrient-‐loading	  problem	  
throughout	  the	  state,	  we	  are	  concerned	  that	  reducing	  oversight	  will	  serve	  to	  
increase	  our	  existing	  problems.	  	  Further,	  eliminating	  state	  approval	  will	  put	  
additional	  pressure	  on	  municipalities	  as	  the	  only	  line	  of	  defense.	  	  	  Also,	  the	  
threshhold	  for	  MassDEP	  intervention	  in	  sensitive	  cases	  is	  not	  adequately	  
defined.	  	  	  
	  

14. Wastewater:	  	  Targeted	  Wastewater	  Discharger	  Inspections	  
MBK	  is	  concerned	  that	  relying	  on	  DMR	  review	  and	  complaints	  to	  trigger	  
inspections	  would	  result	  in	  great	  problems	  going	  undetected	  for	  long	  periods	  
of	  time.	  	  If	  this	  proposal	  is	  accepted,	  we	  feel	  that	  a	  strong	  audit	  system	  would	  
need	  to	  be	  implemented	  to	  ensure	  that	  proper	  enforcement	  is	  maintained	  (ie.	  
that	  DMRs	  are	  accurately	  reported).	  	  Additionally,	  third	  party	  inspectors	  
should	  be	  chosen	  by	  MassDEP,	  NOT	  by	  the	  individual	  dischargers.	  	  The	  
inspectors	  should	  be	  required	  to	  maintain	  certain	  bonding	  requirements	  to	  
keep	  their	  licenses,	  and	  the	  dischargers	  should	  have	  to	  pay	  into	  a	  fund	  to	  
support	  the	  inspection	  process.	  
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Comments	  on	  Proposed	  Reform	  E)	  	  Other	  Areas	  

19. Many	  Programs:	  	  Self-‐Certification	  for	  Certain	  Permit	  Renewals	  	  	  
MBK	  strongly	  opposes	  self-‐certification	  for	  permit	  renewals.	  	  The	  permit	  
renewal	  process	  brings	  to	  light	  changing	  impacts	  to	  the	  environment	  that	  
only	  agency	  oversight	  can	  adequately	  address.	  	  If	  this	  oversight	  is	  eliminated,	  
there	  will	  be	  no	  opportunity	  for	  review	  of	  potentially	  dangerous	  cumulative	  
impacts	  to	  our	  natural	  resources.	  	  	  
	  

20. Revise	  Fees	  
We	  strongly	  support	  fee-‐based	  incentives	  to	  encourage	  projects	  that	  exceed	  
minimum	  environmental	  compliance	  standards.	  	  We	  feel	  that	  a	  performance-‐
based	  fee	  structure	  will	  be	  most	  appropriate	  in	  wetlands	  permitting.	  	  
Additionally,	  we	  are	  in	  favor	  of	  increasing	  and/or	  requiring	  e-‐filing	  to	  
decrease	  the	  administrative	  burden	  on	  both	  the	  DEP	  and	  applicants,	  as	  well	  
as	  to	  provide	  greater	  public	  access	  to	  this	  important	  information.	  	  	  
	  

In	  conclusion,	  MBK	  supports	  MassDEP’s	  general	  principles	  and	  overall	  quest	  for	  
efficient	  reform.	  	  However,	  we	  are	  most	  concerned	  that	  reduction	  of	  direct	  MassDEP	  
oversight	  will	  result	  in	  diminished	  environmental	  protection	  standards,	  and	  place	  a	  
greater	  burden	  on	  financially	  strained	  municipalities.	  	  During	  these	  difficult	  
economic	  times,	  we	  want	  to	  ensure	  that	  environmental	  protection	  does	  not	  fall	  by	  
the	  wayside.	  	  	  
	  
Again,	  we	  appreciate	  the	  opportunity	  to	  comment	  on	  these	  proposed	  regulatory	  
reforms,	  and	  we	  look	  forward	  to	  working	  with	  MassDEP	  on	  these	  and	  other	  
important	  issues.	  	  Please	  feel	  free	  to	  contact	  us	  at	  (845)	  987-‐9394	  with	  questions	  or	  
comments.	  
	  
	  
Sincerely,	  
	  

	  
	  
Brianne	  D.	  Callahan	  
Massachusetts	  Baykeeper/Executive	  Director	  
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December 6, 2011 
 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd floor 
Boston MA 02108 
 
Re:   Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 Commissioner Kenneth L. Kimmell, October 24, 2011 
 
 
Dear Ms. Childers and Commissioner Kimmell, 
 
The Connecticut River Watershed Council (CRWC) is the principal nonprofit environmental advocate for 
protection, restoration, and sustainable use of the Connecticut River and its watershed.  We have been 
working to protect this four-state watershed since 1952.  Making MassDEP as effective and efficient as 
possible has direct and indirect benefits for the Connecticut River and its tributaries, therefore it is in our 
organization’s interest to review plans for regulatory reform.   
 
In general, we strongly support the Commissioner's asserted "guiding principles" that the proposed 
reforms not weaken or undermine environmental protection standards, not reduce public process, and 
maintain opportunities for public involvement and citizen appeals.  We also support efforts to improve 
DEP's computer technology in order to significantly enhance the efficiency of DEP's operations and 
increase public access to information through the web.  MassDEP is behind other New England states on 
making water quality data accessible online.  We are eager to see DEP provide more and accurate 
environmental information on-line, as there are significant difficulties with EPA’s ECHO website. 
Several of the proposed actions do not seem in keeping with the stated guiding principles. 
 
Our specific comments follow: 
 
4.  Chapter 91 Licensing:  General License for Small Docks & Piers 
Docks along the Connecticut River fall under Chapter 91 permitting, and we intend to review the new 
regulations whenever they are drafted.  We are interested in seeing what DEP’s definition of “small-
scale” is, and where docks for educational institutions would fall.  The Western Regional office has 
already had a hard time providing sufficient oversight for permitting all the docks on the CT River (less 
than one staff person is assigned to this program, which also makes us wonder if changes will truly much 
in the way of DEP’s resources), and we worry that reducing this oversight will lead to additional non-
permitted and sprawling structures.  We understand that general licenses for small-scale and routine 
projects can work well to streamline permitting for applicants as well as reduce pro-forma review of 
projects by staff.  However, any proposal for general licensing requires a specific commitment to 
compliance and enforcement monitoring of projects covered by a general license.  We would like to see a 
specific proposal in this regard. 
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5.  Wetlands: Targeted Review by DEP 
This proposal is very vague, as it is unclear what DEP considers to be significant resource impacts.  The 
provision could lead to weakened wetlands protection in western Massachusetts, where many 
Conservation Commissions do not have paid staff and members have widely varying levels of experience 
and/or personal connections with project proponents.  Many Conservation Commissions rely on DEP 
oversight in order to ensure arm’s length review and provide more expert input on projects. We’re glad 
that DEP is saying that it will continue to provide assistance via the Circuit Rider Program, which seems 
to be at risk of being cut almost on a yearly basis.  We would like to see DEP’s commitment to this 
proposal by making the position a permanent, benefitted position. 
 
6.  Wetlands:  Buffer Zone General Permit 
There is a large body of research showing the importance of upland buffer zones in protecting aquatic 
resources.  One UMASS project, for example, showed that more than 50% of wetland wildlife species use 
habitat beyond 100 feet from the edge of a wetland (online at 
http://www.umass.edu/nrec/pdf_files/final_project.pdf).  CRWC thinks that any impacts within 100 feet 
of a wetland should be restricted; therefore we oppose this provision.  The Massachusetts Association of 
Conservation Commissions has offered some constructive comments on this proposal that should be 
considered by MassDEP. 
 
8.  Wetlands (& Others?):  Expedited Permitting for Ecological Restoration Projects, e.g. Dam Removal, 
Inlet Widening, Stream Daylighting, etc. 
We fully support the proposal to expedite and streamline permitting for ecological restoration projects, 
such as dam removals, where environmental benefits are expected to significantly outweigh impacts.  We 
are convinced that the many removal and restoration projects that have been accomplished over the last 
decade or so demonstrate these projects limited initial impacts are far outweighed by the benefits.  As 
well these projects have become routine and are conducted by a wide range of experienced and 
professional contractors.  We look forward to see what the working group proposes for regulatory 
changes. 
 
9.  Wetlands: Limited Project Status for Renewable Energy Projects 
CRWC opposes this proposal.  The description says that the anticipated changes would involve primarily 
wind or solar projects and their utility or access requirements, and we aren’t sure why these projects, if 
located next to wetlands or rivers, deserve special status.  Terrestrial wind turbine projects are installed on 
ridge lines and mountain tops, which have fragile ecosystems and headwaters for pristine streams.  Given 
the photos and videos we’ve seen of wind turbine installation on mountain tops in New England, we don’t 
think these projects should have streamlined permitting or limited project status.  It would be one thing if 
we had lots of experience with each kind of renewable energy project in the state, but installing solar, 
wind, and biomass are new and we aren’t familiar with all the environmental issues they can bring up yet.  
Therefore, it’s not appropriate to streamline until we have many projects under our belt. 
 
11.  Sanitary and Industrial Wastewater:  Eliminate Sewer Extension & Connection Approval 
We are concerned with DEP's proposal to eliminate sewer extension and connection approvals and think 
it is important for DEP to retain its authority to require individual permits as well as MEPA review and 
appeal rights.  The Neponset River Watershed Association has submitted detailed comments on this 
proposal, and we are interested in seeing DEP’s response to these comments. 
 
13. Wastewater Title 5: Eliminate duplicative State approvals 
We are potentially supportive of this revision provided that the DEP still receives information on local 
Title 5 applications in order to independently evaluate whether there are issues on which they would want 
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to intervene.  If the only way that DEP will be aware of problematic applications is through someone 
providing comment on a local permit, then we do not believe there is sufficient oversight of a local 
approval.  In small towns in our watershed, it is the local volunteer board of health members who do the 
Title 5 inspections.  As such, the inspections range in quality, and of course there is the possibility of 
double-standards for neighbors, friends, relatives, the Chief of Police, etc.  State oversight in these cases 
remains very important.   
 
Staffing of any proposed changes 
 
In terms of offering DEP other constructive ideas, CRWC went through the employee lists at the various 
field offices to see how many staff people were in each program.  Most of the regional offices conduct 
regional business, but Worcester has several state-wide duties.  We tried to do the same for the Boston 
office, but found no such list online nor through several phone call inquiries.  A search in the DEP 
employee lookup indicates that there are 493 staff people in the Boston office.  We were not able to 
determine which programs were staffed by the Boston office or why the office is that large.  Our point in 
undertaking this quick review was to evaluate whether there is sufficient field coverage in those programs 
under review for changes.  We are not convinced that there are presently enough field staff, and we are 
unclear how that would change as a result of this initiative.  We think you must consider how changes in 
the front-end of programs at permitting can be sufficiently and appropriately implemented by ensuring 
there is staff working at the back-end of projects in the regions and in the field. 
 
As you develop the scopes for any of the ideas that will be moved forward for refinement and then 
implementation, we feel very strongly that the resulting staffing changes need to be described in detail in 
order to allow for improved understanding of how these changes will occur. 
 
Thank you for the opportunity to comment.  If you would like to contact me, I can be reached at 413-772-
2020 x. 205 or adonlon@ctriver.org.  
 
 
Sincerely, 
 

 
Andrea Donlon 
River Steward 
 
cc: Julia Blatt, Massachusetts Rivers Alliance 



From: Peter Cutting
To: Commissioner, MassDEP (DEP)
Subject: Commissioner"s Draft Action Plan for Regulatory Reform at MassDEP
Date: Thursday, December 01, 2011 6:57:21 PM

I am pleased with the reform initiative that the DEP is undertaking but certain aspects should
be reconsidered.  Specifically, the Self-Certification process for permit renewals on a given
project is not the best approach.  I am concerned that projects entitled to automatic renewal
may have originally been approved under different circumstances – circumstances  that may
have dramatically changed. 
Furthermore, as the topic of sustainability gains heightened interest across all sectors of
society, the automatic renewal for a project  - like a large “big box” retail project for instance
- may be shortsighted.  Historically, these type of developments have not incorporated
sustainable design principles into the projects.  There are many other “green design”
opportunities that will be lost if automatic renewal becomes the standard operating procedure.
 
I would also strongly recommend that a partnership be established between the agency and
the extensive higher educational system in our state.  This can be done in the form of student
internships or graduate research projects.  This could entail diverting some of the more
mundane taxing oversight activities to  students who are eager to understand  regulatory
challenges in the environmental sector.  Ultimately, it would free up much needed resources
at the agency.  Another area that would be relatively easy for higher education collaboration
would be the alternative fine mechanism.  Students could research and present to the
offending parties a proposal that provides environmental benefits to the community  as an
alternative resolution to the imposed fines.  Currently, very few violators undertake this
approach.
 
I would like to applaud  the comprehensive undertaking in revamping the technology as there
are many opportunities for upgrading the efficiency of DEP operations - the records keeping
operations are archaic at best.  I strongly encourage an approach that incorporates more
online access for reviewing documents.
 
I’m also heartened by the proposal for changes in siting renewable energy projects.  The
replacement of dirty energy is one of the most important challenges the Commonwealth
faces.  Anything that speeds up the growth of the clean energy sector should be pursued
expeditiously.  My only concern is that there might be too tight a qualifier on the definition
of a renewable energy project by requiring the project to be eligible for RECs.
 
Thank You
 
Peter Cutting

mailto:pcutting67@gmail.com
mailto:MassDEP.Commissioner@MassMail.State.MA.US
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December 5, 2011  

Commissioner Ken Kimmell  
Massachusetts Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
Via Email: MassDEP.Commissioner@state.ma.us 

Re:  NAIOP Comments on DEP Action Plan for Regulatory Reform  

Dear Commissioner Kimmell:  

NAIOP Massachusetts, the Commercial Real Estate Development Association, commends 
the Department on the Commissioner’s draft Action Plan for Regulatory Reform at DEP.  
The results of the Plan clearly illustrate the wide range of stakeholders involved in its 
development.  There is no question that the recommendations will result in increased 
efficiencies for the Department while ensuring continued protection of the environment.  

NAIOP supports many of the concepts outlined in the Plan including the following: the 
proposed changes to Chapter 91 including the revised restrictions on timeframes (#2) and 
the establishment of a policy for license terms (#3);  the buffer zone general permit (#6); 
exempting wetlands “resource areas” created by stormwater management structures (#7); 
the elimination of current certification and permitting for all sanitary and industrial 
connections and extensions of the public sewer systems (#11); and the increased use of 
self-certification for certain permit renewals (#19).   

Though we believe these reforms will reduce redundancies and hopefully allow the 
Department to better operate at the “speed of business,” NAIOP does have some concerns 
and comments about how some of the proposed changes will be implemented.  Many of 
our comments focus on the need for additional specifics and details.  NAIOP looks forward 
to an opportunity to participate in the various stakeholder groups that will be created as a 
result of this process.   

The following comments are provided in the order they are listed in the Plan:  
 

 Coastal/Dredging Programs: Permit Consolidation (#1) – We strongly support 
the move to create a common permit application that will allow applicants to 
reduce the submission of redundant information.  We urge the Department to 
expand this beyond “coastal” projects.  Dredging in many ponds experience the 
same redundancy in permit reviews and the streamlined process should be applied 
to those projects as well.  In addition, while the use of general permits and “permits 
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by rule” have the potential to create significant efficiencies, specifics are needed on 
how they will be applied, who will be eligible, and the required procedures.  
 

 Wetlands: Targeted Review by DEP (#5) – Lessening of wetland NOI reviews 
and the focusing of resources on SOOCs seems to have great merit, but this could 
also pose a handicap in certain cases where private parties are faced with 
inconsistent or contrary local Conservation Commissions.  Access by private 
parties to a MassDEP “Circuit Rider” in cases of disputes could serve to address 
this concern.  
 

 Wetlands: Buffer Zone General Permit (#6) – NAIOP strongly supports this 
recommendation.  We were involved in the 2004 effort to revise the Department’s 
buffer zone policy.  Due to last minute changes to the policy, which significantly 
limited its applicability and were opposed by NAIOP, it was used less than five 
times over a three year period.  If implemented correctly, we believe this 
recommendation will reduce DEP’s workload and encourage work outside the first 
fifty feet of the buffer zone.  The General Permit must be clear and simple while 
truly incentivizing work outside of this area.  
 

 Wetlands: Exemptions for Regulated “Resources” Created by Stormwater 
Management Structures (#7) - Since the 2008 revisions to the Wetlands 
Protection Act, stormwater management structures constructed prior to January 2, 
2008 have been treated as protected wetland resource areas.  This effectively 
prevents any substantial upgrade or relocation that would alter these so-called 
“wetlands.”  However, those structures constructed on or after that date can be 
modified or replaced subject to stormwater-related performance standards and are 
not regulated as wetland resource areas.  There is no basis for this distinction, since 
both sets of basins are required by DEP for the express purpose of protecting actual 
wetland resources and are operated identically.  Thus, NAIOP strongly supports 
the proposed recommendation outlined in the Plan, which states that regulatory 
changes will be made to exempt wetland “resource areas” created by stormwater 
management structures that were constructed prior to 1996, if the stormwater 
system meets DEP’s performance standards.   
 
However, the Plan goes on to say that such a change “follows on regulatory 
changes previously made to exempt stormwater management structures that were 
constructed after 1996.”  NAIOP is unaware of any regulatory change that 
generally exempts structures created after 1996.  It is imperative that the final 
regulatory changes apply to any existing systems constructed or improved under 
DEP stormwater standards (regardless of when they were constructed), and allow 
for maintenance and alteration of the existing structures without treating them as 
wetland resources.  Changes to stormwater structures (alteration, replacement, 
reconstruction, or upgrades) should be allowed under standards that would protect 
the stormwater functions being changed, much the same way they are allowed for 
structures constructed on or after January 2, 2008.  
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 Wetlands: Expedited Permitting for Ecological Restoration Projects (#8) – An 
expedited process for such projects is needed and should be a high priority.  As 
part of this process, NAIOP encourages the Department to consider moving 
forward with a wetlands restoration/replication banking program.  The Department 
should modify its Limited Project categories to allow wetlands resource area banks 
to be established by private initiatives.  The public benefits are: (1) restored or 
created wetlands which are sufficiently large to have enhanced environmental 
qualities, contributing to better protection of the interests of the Wetlands 
Protection Act; and (2) Conservation Commissions would gain an alternative to 
requiring numerous small mitigations from individual home and commercial 
owners, thus simplifying filing reviews and monitoring requirements. The private 
benefits would be improved regulatory certainty and reduced process times and 
costs for subsequent applicants who could utilize the bank.  Given the enormous 
success of such programs in many other states, NAIOP would be very interested in 
working with other stakeholders to create such an initiative in Massachusetts.  
 

 Wastewater Title 5: Innovative/Alternative Program – 3rd Party Review (#12) 
– NAIOP believes that third party review of these projects will be a benefit, as long 
as the criteria are well defined and applied consistently.   
 

 Site Cleanup: Simplify Activity & Use Limitations (AULs) (#17) – NAIOP 
supports the development of simplified forms and streamlined public notice 
procedures to create more understandable forms of restrictions.  NAIOP would 
encourage the Department to involve a real estate conveyancer in the development 
of the revised forms.  We frequently hear that conveyancers find the current 
version confusing and having their input early in the process may save everyone 
time and needless confusion upon implementation.  
 

 Many Programs: Revise Fees to Incentivize Better Results (#20) – NAIOP has 
some serious concerns with this recommendation.  In particular, we do not agree 
that “increasing fees on the categories or permits or activities with the highest 
potential for environmental impact could reduce the number of projects that fall 
into those categories.”  We do not believe the two are related.  More importantly, 
fees should only be based on the Department’s cost to review the application, not 
the perceived environmental impacts.  
 

 Section III: Need for Additional Reform – NAIOP is very interested in 
participating in the stakeholder groups that will be working to explore more 
substantial regulatory reforms that might be feasible over a longer period of time.  
We strongly support the increased use of self-certification and third party experts 
(similar to the current LSP model) and urge the Department to seek out additional 
areas where this could be used.  
 

Finally, we encourage the Department to evaluate the effectiveness of all of the proposed 
reforms every 5 – 7 years in order to maintain or expand programs that are working and 
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modify or eliminate those that are not.  This would be similar to the regulatory review 
provisions contained in Chapter 240 of the Acts of 2010.  
 
Thank you again for the opportunity to provide comments on this important initiative.  
Please contact us if you have any questions or if you need additional information on any of 
our comments.  
 
 
Sincerely,  

     

David I. Begelfer      Tamara C. Small 
Chief Executive Office    Director of Government Affairs  
NAIOP Massachusetts    NAIOP Massachusetts 

 

Cc: Deputy Commissioner Alicia McDevitt, MassDEP 



From: decoulos@gmail.com on behalf of James J. Decoulos
To: Commissioner, MassDEP (DEP)
Cc: Tamara Small; Wendy L. Rundle
Subject: Comments: Commissioner"s Draft Action Plan for Regulatory Reform
Date: Monday, December 05, 2011 10:36:59 PM

Commissioner Kimmel,

As a professional civil engineer and licensed site professional in the Commonwealth, it is a pleasure to
have an opportunity to provide comments on proposed regulatory reform at the Massachusetts
Department of Environmental Protection (MassDEP or the Department).  My practice reaches into most
of the divisions of the Department, which includes air permitting, septic systems, sewer planning, solid
waste, stormwater management, waste site cleanup, water management, waterways and wetlands.  I
am also an active member of the Licensed Site Professional Association (LSPA) and the Boston
chapter of the National Association of Industrial and Office Properties (NAIOP).  

One of the issues I know you are addressing is the isolation of each division of the Department (or the
"silo effect.")  It can be frustrating to demonstrate how cumulative environmental impacts reach across
multiple divisions.  For instance, non-point source pollution (under the domain of stormwater) can lead
to significant releases of oil or hazardous materials (under the domain of waste site cleanup); or, best
practices for activity and use limitations (AULs), which include paving contaminated soil areas, run
contrary to best practices in water management, which are trying to infiltrate and replenish groundwater
resources.  The silos need to come down.

Another major focus of reform should be improved transparency.  The Governor has clearly articulated
this effort across all branches of government.  See http://www.mass.gov/transparency/  MassDEP is not
always held accountable and has been known to keep information hidden from public scrutiny.  

As an active participant in AUL education and reform in the LSPA, I was told by MassDEP staff that we
would have an opportunity to review and work together with the Department to update old AUL policies.
 Without any notice or invitation, the Department issued an updated policy late last year.  I hope the
private sector has greater involvement in the proposed simplification of AULs.

Similar uncooperative or stagnant relationships have been encountered in the Light Non-Aqueous
Phase Liquid (LNAPL) and Historic Fill workgroups.  Last year, in an effort to obtain LNAPL workgroup
documents through a public records request, I was informed by the Department that the documents
would not be released because they fell "under the deliberative process exemption" of General Laws
Chapter 4, Section 7(26)(d).  See attached response from MassDEP attorney Kathleen Delaplain.
 There needs to be a more efficient and transparent process for the public and private sectors to
protect the environment and work effectively together.

The privatized waste site cleanup program has been successful and the same program format should
be adopted in the solid waste, wastewater and wetlands programs.  I applaud the reform initiatives to
eliminate the tier classification process in waste site cleanup and make every effort to keep the
program privatized (as opposed to the regulatory creep of a "semi-privatized" program.)  

The Department has taken significant technology steps with its eDEP service.  The program should be
mandatory for all programs (i.e. air permitting, solid waste, waterways and wetlands).  As you may
know, there are occasional delays or failures with the service (which I hope the Department is
addressing by either upgrading or outsourcing their servers).  Similarly, the effort to scan reports is a
great first step, but occasionally runs into problems when the scanning fails to honor the order of the
reports or scan a hand written MassDEP field form in grayscale format.  It is frustrating to conduct a
physical file review for scanned documents that should be readable.  Regardless, all of the divisions of
the Department should be moving towards paperless submission and review.  

Recommended technology improvements I suggest include the use of webcams (by both the

mailto:decoulos@gmail.com
mailto:jamesj@decoulos.com
mailto:MassDEP.Commissioner@MassMail.State.MA.US
mailto:small@naiopma.org
mailto:wenrun@gmail.com
http://www.mass.gov/transparency/


Department and applicants); creating dedicated project photo albums in either Flickr (the current Yahoo
service being used ) or Picasa (the comparative Google service) with photos that are geo-tagged
(showing their location); creating dedicated video sites in either Vimeo or YouTube; creating WiFi
hotspots at every MassDEP office or field station for public use; and, working with MassDOT to share a
new GPS reference station network (that offers centimeter level accuracy for locating discharges,
infrastructure, resources and spills).  

Lastly, while it is encouraging to see the Department willing to work with the Massachusetts Association
of Conservation Commissions (MACC), I hope similar outreach is made to housing and business
organizations.  MACC has been the key player in pushing home rule boilerplate bylaws across the
state and these rules can stifle projects and make MassDEP wetlands reform meaningless.  True
wetlands reform cannot occur unless the laws, regulations and policies can be applied consistently and
predictably throughout the Commonwealth.  

Please feel free to contact me if you would like further information or examples on these
recommendations.  Thank you.

James J. Decoulos, PE, LSP
Decoulos & Company, LLC
185 Alewife Brook Parkway
Cambridge, MA 02138

email: jamesj@decoulos.com
web: www.decoulos.com
tel: 617.489.7795
fax: 877.842.9629

This e-mail message and any attachments are confidential and may be attorney-
client privileged or protected under a work product doctrine.  If you are not the
intended recipient please notify Decoulos & Company LLC immediately by telephone
at (617) 489-7795 or by e-mail to jamesj@decoulos.com and destroy all copies of
this message and any attachments.
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James Decoulos <decoulos@gmail.com>

FW: LNAPL Workgroup / John Fitzgerald Public
Records Request
4 messages

Delaplain, Kathleen (DEP) <Kathleen.Delaplain@state.ma.us> Thu, Nov 4, 2010 at 3:36 PM
To: "James J. Decoulos" <jamesj@decoulos.com>

Enclosed please find records responsive to your public records request, referenced above, as well
as a log of records which MassDEP considers exempt under the law. This letter completes
MassDEP’s response to your request.  If you have any questions please contact me at (617) 654-
6546.

Pursuant to M.G.L. c. 4, § 7(26)(d), the following documents fall under the deliberative
process exemption and are therefore exempt from disclosure:

 

1.       1/11/10  Kendall Marra Email to John Fitzgerald

2.       6/16/10 John Fitzgerald Email to Nancy Bettinger

3.       6/17/10 John Fitzgerald Email to John Miano

4.       3/12/10 Kendall Marra Email to Elizabeth Callahan

5.       6/10/10 Kendall Marra Notes

6.       2/1/10 Kendall Marra Email to John Fitzgerald

7.       10/29/08 Kendall Marra Email to Elizabeth Callahan

8.       9/23/09 John Miano Email to John Fitzgerald

9.       3/11/10 Jack Miano Memorandum to Elizabeth Callahan

10.   4/28/09 John Miano Email to Kendall Marra

11.   11/24/09 John Fitzgerald Memorandum

12.   6/08/09 Kendall Marra Email to John Fitzgerald

13.   3/18/10 John Fitzgerald Email to Kendall Marra

14.   6/17/10 John Miano Email to John Fitzgerald

15.   3/15/10 Elizabeth Callahan Email to Kendall Marra

16.   2/2/10 Elizabeth Callahan Email to Kendall Marra



17.   2/2/10  Kendall Marra Email to Elizabeth Callahan

18.   John Fitzgerald 10/28 Notes and 10/28/08 Kendall Marra Email to John Fitzgerald

 

Pursuant to M.G.L. c. 4, § 7(26)(d), the following documents fall under the deliberative
process exemption and are therefore exempt from disclosure. However, the deliberative
process material in these documents has been redacted, and the redacted electronic
versions are attached to this email. 

 

1.        January 2010 John Fitzgerald Draft Memo  (LNAPL.redacted.doc)

2.        January 2010 John Fitzgerald Draft Memo  (LNAPL_2.redacted.doc)

3.        1/21/10 John Fitzgerald Draft Memo  (LNAPL_3.redacted.doc)

4.        1/29/10 John Fitzgerald Draft Memo  (LNAPL_4.redacted.doc)

5.        1/29/10 John Fitzgerald Draft Memo  (LNAPL_Fitz_1_29_10.redacted)

6.        12/02/09 John Fitzgerald Draft Memo  (NAPL
Thoughts_12_01.redacted.doc)

7.        6/10/10 Kendall Marra Notes  (marra comments 6_10_1)

8.       3/18/10 Kendall Marra Email to John Fitzgerald  (new british columbia Inapl.docx)

 

Sincerely,

Kathleen Delaplain 
Counsel II 
Office of General Counsel, Mass-DEP 
One Winter Street, 3rd Floor 
Boston, MA 02108

Phone (617) 654-6546 
Fax (617) 338-5511

 

 

 

 



Massachusetts Society of Municipal Conservation Professionals, Inc. 
P.O. Box 2620 Duxbury, MA 02331 
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December 5, 2011 (email sent) 
 
 
Commissioner Kenneth Kimmell 
MA Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
 
RE: COMMISSIONER’S DRAFT ACTION PLAN FOR REGULATORY REFORM AT MassDEP 
 
Dear Commissioner Kimmell: 
 
The Massachusetts Society for Municipal Conservation Professionals is pleased to offer the following 
input regarding the “Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP”, dated 
October 24, 2011.  Our organization is made up of and supports the paid local staff that is in charge 
of administering the Massachusetts Wetlands Protection Act.  As such we have a strong interest in 
ensuring that the MA DEP and local communities function well together to protect the natural 
resources of the Commonwealth.  As a full Board we wanted to be sure to be engaged with this 
process but we hope that Towns are also submitting their own comments.  We have not had time as 
a group to fully sort through the Draft Action Plan.  However, two of our Board members will be 
participating with the Wetlands and Waterways Regulatory Reform Advisory Committee at the 
invitation of Lealdon Langley, Director of the Wetlands and Waterways Program for DEP.  We look 
forward to this participation and the opportunity to have input. 
 
We are a partner organization with the Massachusetts Association of Conservation Commissions 
(MACC) and we do endorse their comments and believe they are in line with those of our board and 
our membership.  Our organization strongly supports protection of all natural resources.  Where the 
proposed changes can save time and money without sacrificing our State’s high level of protection 
then they will generally be viewed positively.  However, we also really want to be sure that this round 
of potential change is not simply a reduction in staffing due to financial constraints.  In the long term it 



is hard to imagine how environmental protection can be sustained at a high level with reduced staff 
and resources to handle compliance.  Please remain committed to analyzing any changes that occur 
and being open to making additional changes or reverting to past policies if changes do not have 
positive results. 
 
One of our largest concerns is with communities that do not have strong Conservation Commissions 
or their own bylaws.  When this is the case it is really DEP that is the main arm of enforcement and 
we would hate to see this capability diminish.  Also please be sure to maintain the Circuit Rider 
Program, and to reinstate it in regions where one is not currently active.  We have heard from some 
Administrators that they are not currently being served by this program. 
 
Please feel free to contact me for any additional discussion or feedback and thanks again for this 
opportunity to be involved with the evolving program at MassDEP 
 
On Behalf of the MSMCP Board, 
 
 
 
Thomas Gumbart 
President MSMCP & 
Lincoln Conservation Director 
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December 5, 2011 (email sent) 
 
Commissioner Kenneth Kimmell 
MA Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
 
RE: COMMISSIONER’S DRAFT ACTION PLAN FOR REGULATORY REFORM AT MASSDEP 
 
Dear Commissioner Kimmell: 
 
The Lincoln Conservation Commission appreciates the opportunity to submit comments regarding the 
“Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP”, dated October 24, 2011.  
Massachusetts has always been a progressive State when it comes to environmental protection.  We 
realize that the current economic situation calls for changes but it is important to be sure that the proposed 
changes do not weaken the current level of protection.  Healthy natural resources, such as clean drinking 
water and productive wildlife habitat, benefit all Massachusetts residents and visitors.  A variety of 
changes in DEP’s regulations are proposed but the area of focus for these comments is on inland wetlands 
protection, as administered by the Lincoln Conservation Commission. 
 
Overall one of our biggest concerns is that the public will see these changes as a sign of diminishing 
environmental control from MA DEP and this could lead to residents questioning why we need stringent 
local control.  DEP has strong authority in wetlands matters and we do not want this position weakened.  
The comments below follow the section numbering that is in the Draft document itself: 
 
5.  Wetlands: Targeted Review by DEP 
 
We appreciate the move to having file numbers issued immediately for Wetlands Protection Act Notices 
of Intent.  This will help all involved with the process.  Also it does make sense to prioritize review in 
relation to the significance of potential impacts to protected resource areas.  However, this has probably 
already been happening to some degree.  We are concerned that at some point a reduced level of review 
will result in inadequate oversight from the State.  This will especially be an issue for communities 
without their own wetlands bylaws and regulations. 
 
The Circuit Rider program has been beneficial to us here in Lincoln and to others in the Northeast Region.  
We are pleased that DEP remains committed to this program.  Hopefully there will be ongoing review of  



 
 
any new policy so that if it is not working properly there will be serious efforts made to reinstate any lost 
staff or even to augment staffing levels. 
 
6. Wetlands: Buffer Zone General Permit 
 
This effort, as stated in the document, did not go well several years ago.  Many of the same problems will 
arise with this next effort to establish a General Permit.  One of the major ones is making sure that all 
decisions are based on accurate wetlands delineations and accurate plans.  Without some level of ConCom 
review it is hard to see how this will work.  Requests for Determination of Applicability can already be 
used for many simple projects and offer a simpler more basic level of review. 
 
Again, we raise the concern that these may well be viewed by MA residents that the 50 to 100 foot buffer 
zone does not have much real value and this will undermine our local bylaw efforts to protect this area as 
a resource area in and of itself.  So much of potential impact is site related.  Work in the outer buffer zone 
may be fine on a flat existing lawn but on a steep gravelly slope it may not be appropriate. 
 
We urge DEP to acknowledge the strong connection between healthy natural buffer zones and healthy 
wetlands systems.  If any changes are made they need to reflect this connection.  It is hard to envision 
how any General Permit will result in adequate protection to buffer zones. 
 
7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater Management Structures 
 
The Conservation Commission is concerned that this will create a situation where property owners will 
use this as an opportunity for altering (dredging, vegetation clearing etc.) stream channels and ponds that 
do receive stormwater but have long been parts of functioning wetlands systems.  It seems that it would 
be appropriate to have formal review prior to initiating major projects of this sort to ensure there are no 
downstream adverse impacts.  We do not object to having maintenance on older stormwater management 
systems but there needs to be State and/or local review prior to new initiatives on older systems. 
 
8. Wetlands (& Others?); Expedited Permitting for Ecological Restoration Projects, e.g. Dam Removal, 
Inlet Widening; Stream Daylighting, etc. 
 
In general the Commission is supportive of restoration or enhancement projects and remains interested in 
how this proposal will be accomplished.  Some projects may need full review even if they are 
“restoration”.  For example, removal of a large dam would have many environmental impacts.  Even if the 
net result is positive there is a lot of information that would need to be reviewed and analyzed.  Projects 
also need to be accessible to the public for their review and comments. 
 
9.  Wetlands: Limited Project Status for Renewable Energy Projects 
 
Although we are very much in favor of renewable and alternative energy production we are quite wary of 
any new Limited Projects.  Typically low wetland sites are not the best for solar or wind but we do not  
 



 
 
want wetland sites to suddenly be viewed as potential development sites for energy production.  This is an 
area where we need more information before supporting this initiative. 
 
We do appreciate DEP’s efforts to deal with the budget constraints that we are all currently enduring.  
However, some of the proposed changes, although they are well-intentioned, could result in an overall 
reduction in wetlands protection for the Commonwealth.  Please take time to review these and all the 
other comments and feedback you receive and do your best to address them.  No matter what happens 
over the coming few years we encourage you, as Commissioner, and all current or future MA staff 
dealing with natural resource issues to be open to expanding staff and regulatory oversight in the future. 
 
On Behalf of the Lincoln Conservation Commission, 
 
 
 
Thomas Gumbart 
Lincoln Conservation Director 
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December 5, 2011 
 
 

Commissioner Kenneth Kimmell 
MA Department of Environmental Protection 
One Winter Street 
Boston, MA 02108    via Email: MassDEP.Commissioner@state.ma.us 
 
 
Re: Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmell:  
 
Thank you for the opportunity to provide comment on the Commissioner’s Draft Action Plan for 
Regulatory Reform (Draft Plan).  On behalf of the West Tisbury Conservation Commission (West 
Tisbury Commission) I am writing to endorse the comments and suggestions made by the 
Massachusetts Association of Conservation Commissions (MACC) in its letter to you dated 
November 29, 2011 concerning the Draft Plan and to offer the following additional comments. 
 

1. Coastal/ Dredging Programs: Permit Consolidation: Partial Support. 
 A single permit application is acceptable but the loss of review and analysis by DEP staff 
with respect to Chapter 91 licensing and 401 Water Quality Certification would place a 
much greater burden on the local municipalities.  
 

2. Chapter 91 Licenses: Revised Restrictions on time frames:  Support 
 

3.  Chapter 91 Licensing: Establish a Policy of License Terms: Support 
 

4. Chapter 91 Licensing: Partial Support 
 
General License for Small Dock and Piers:  West Tisbury is a small coastal town without 
a harbor. The Selectmen act as Harbor master. The Commission receives Notice of Intent 
applications for seasonal floating docks in the Tisbury Great Pond and in coastal waters.   
These types of docks are also covered under Chapter 91 Section 10A.    In September 
2003 DEP’s Waterway Division published a very useful guide entitled, “Permitting, 
Small, Pile Supported Docks and Piers.” Section III B. of this guide contains design and 
construction standards for small docks, piers and related structures for both inland and 
coastal areas. It would be very helpful if the wetland regulations included these standards. 
 

5. Wetlands: Targeted Review by MassDEP: Support: 
 



Commissioner Kenneth Kimmell 
December 5, 2011 
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The Circuit Rider program is an invaluable tool for local boards who do not have 
technically trained staff.   Comments included in the DEP file number letter are very 
helpful to Commissioners especially when an application is lacking detail. Some 
applicants will complain that DEP did not have any comments on the application and ask 
why the Commission needs more information if DEP does not. DEP comments add 
validity to a Commission’s request for more information. 
 

6.  Wetlands: Buffer Zone General Permit: We support MACC’s proposed alternative 
approach. 
 
The West Tisbury Commission has not had one application using the simplified review 
process.  West Tisbury’s local wetlands bylaw treats the Buffer Zone as a defined 
Resource Area in which the first 25 feet is a No-Disturbance Zone and the first 50 feet is 
a No-Build Zone.  The majority of filings in West Tisbury are for work in the Buffer 
Zone.  We strongly urge DEP to give serious consideration to MACC’s suggestions. The 
Buffer Zone is increasingly under more development pressure, especially in coastal 
communities.  
 

7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater Management 
Structures: Support 
 

8. Expedited Permitting for Ecological Restoration Projects. Dam Removal Inlet Widening 
Stream Daylighting etc.: Strong Support 
 

9. Wetlands: Limited Project Status for Renewable Energy Projects: Support MACC’s 
comments 
 

10.  Wetlands, Chapter 91, 401: Improved Regulatory Mechanism for Approving New 
Energy Technologies-Other Technologies: Support MACC’s comments. 
 

Other suggestions: Please give serious consideration to the expansion of definitions concerning 
structures that qualify for engineered coastal structures for shoreline protection in the coastal 
regulations.  Please define what constitutes “reconstruction” in 310CMR 10.30 (3).  
 
On the Cape and Islands, so many beach front and ocean front summer cottages have been and 
continue to be completely torn down with new excavation for concrete foundations and rebuilt on 
greatly expanded footprints. They are truly no longer houses that existed prior to August 1, 1978.  
 
Thank you for your consideration of these comments.  
 
Very truly yours,  
 
 
Maria McFarland 
Board Administrator 
 
 
Cc: West Tisbury Commissioners 
         MACC  











 

 

 
 
 
 
 
 
 
 

 
 

 
November 21, 2011 
 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection  
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
Dear Ms. Childers: 
 
The Massachusetts Biotechnology Council (MassBio) applauds the Massachusetts Department 
of Environmental Protection for its comprehensive effort to identify and ultimately implement 
reforms to existing regulations, policies and practices that will allow the agency to reduce staff 
time spent on these activities while maintaining its high standards for environmental protection. 
MassBio represents more than 600 members, comprised of companies, teaching hospitals and 
academic institutions, the majority of which are directly engaged in research, development and 
manufacturing that not only represent a significant amount of jobs across the Commonwealth, 
but also result in the creation of new innovative products that improve the lives of people around 
the world. 
 
Specifically, we wish to support the following proposed revisions found in the Department’s Draft 
Action Plan for Regulatory Reform. 
 
#11  Sanitary and Industrial Wastewater: Eliminate Sewer Extension & Connection Approval  
 
Currently, the system to obtain both local and state permits is duplicative and redundant. We 
support the proposal to eliminate the current DEP certification and permitting for all sanitary and 
industrial connections and extensions of the public sewer systems. We agree that a requirement 
to obtain a permit from either a local Department of Public Works or Sewer Department to 
connect to or extend a local sewer distribution system is sufficient to ensure environmental 
protection and accountability.  
 
We would also support that DEP, in coordination with the Massachusetts Water Resources 
Authority, look at overall approval of RO reject water.  Nearly all biotech and other members 
generate reverse osmosis (RO) water for research purposes due to its enhanced purity.  These 
RO systems take drinking water from the water supply system and remove the normal impurities 
such as dissolved salts.  The impurities are then concentrated in the “reject water”.  MWRA 
won’t allow discharge of RO reject water directly to the sanitary sewer unless MassDEP first 



 

specifically prohibits it from going to the stormwater system.  We know of no cases where 
MassBio members have been allowed to discharge reject water to the stormwater system 
however members, the Department, and MWRA are forced to jump through these regulatory 
hurdles and paperwork generation to get to the same outcome i.e. a permitted discharge to the 
sewer.   
 
#19 Many Programs: Self-Certification for Certain Permit Renewals 
 
We support DEP’s expressed support for streamlining certain permit renewals by providing for 
presumptive approvals where the applicant can certify that there have not been changes to 
either the project or applicable regulatory standards, since its initial approval and where the 
project has maintained its compliance status.  
 
# 20 Many Programs: Revise Fees to Incentivize Better Results 
 
We support efforts to revise fees to provide incentives to reduce environmental impacts. We are 
especially supportive of efforts to expand e-filing of applications or other submittals. 
 
#21 Asbestos Abatement Requirements 
 
Our university and health care members are particularly supportive of efforts to establish 
operation and 
maintenance standards to deal with small scale asbestos abatement projects that currently 
require individual notifications; and for the Department to provide greater clarity and a 
mechanism for businesses and institutions to receive alternate work practice permits in 
situations where traditional asbestos abatement is not feasible. 
 
Additional Suggestions 
 
MCP 
 
The Massachusetts Contingency Plan requires emergency notification for the release of 10 lbs 
or more of liquefied nitrogen.  Nearly all biotechs and other member institutions have liquid 
nitrogen storage for various applications.  During filling operations there can be a release 
however the liquefied nitrogen very quickly sublimates to gaseous nitrogen.  MCP notifications, 
tracking, hiring of LSPs, etc. in such cases seems to be an unnecessary regulatory burden 
given the environmental risk.   
 
Emergency Generators 
 
We would request a state-wide review of stack height requirements for emergency generators 
since there seems to be a high number of enforcement cases in this area and the ERP self 
certification regarding stack height seems to be a source of confusion and misinterpretation.  
Moreover, there are important lessons to be learned about a well-intentioned self-certification 
program in which compliance ultimately hinges on DEP staff field interpretations and judgments, 
rather than clear guidelines and compliance with written criteria. We would be happy to meet 
with the Department to discuss these concerns since nearly all members have emergency 
generators.   
 



 

Subpart K Academic Laboratories 
 
Finally, some of our academic members continue to await the State’s adoption of Subpart K 
Academic Laboratories Rulemaking as a RCRA regulatory reform that was first piloted and 
affirmed in Massachusetts at Boston College and University of Massachusetts Boston. We hope 
that the rule will be adopted expeditiously. 
 
Sincerely, 
 
 
 
 
John Heffernan 
Vice President, Policy and External Affairs 
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December 5, 2011 
 
Commissioner Kenneth Kimmell 
Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, MA 02108 
 
{Via  Facsimile} 
 
RE: Response to Draft Action Plan, dated October 24, 2011 for Regulatory Reform at Mass DEP 
 
Dear Commissioner Kimmell: 
 
This letter is in reference to the Draft Action Plan for Regulatory Reform to the Massachusetts Wetlands 
Protection Department and the request for submittal of the written comments, due by December 5, 2011.  The 
Commission understands that due to major budget cuts, DEP has experienced a significant reduction in capacity 
and must make decisions on how to most effectively deploy its current resources. In this context, the 
Commission understands DEP’s efforts to seek regulatory and procedural efficiencies and prioritize its 
activities. Further, we concur with the guiding principles listed in the Draft Plan particularly that the proposed 
reforms should not weaken or undermine environmental protection standards, reduce public process nor transfer 
responsibilities to municipalities. 
 
However, after reviewing the Draft Action Plan, specifically to Sections #5, Wetlands: Targeted Review by 
DEP and #6, Wetlands: Buffer Zone General Permit, the Commission has the opinion the Department will do 
just that - undermine environmental protection. Scientific research continues to yield strong evidence that many 
activities, including most forms of development within buffer zones, results in the degradation of wetlands. 
Standards restricting work in the buffer zone are needed to maintain the biological and ecological integrity of 
wetlands and water bodies. Now is not the time to weaken environmental regulations and protection! 
 
Presently all projects within the 100ft. Buffer Zone require review by the local Conservation Commission and 
DEP through a Determination of Applicability and/or Notice of Intent application process. A general permit for 
activities proposed in the outer 50 ft. Buffer Zone to inland wetlands, will most certainly be abused. This will 
add confusion to the review process and place the burden of the regulatory process totally on the local 
Conservation Commissions. How will these proposed changes interact with Towns that presently have Bylaw’s 
and Wetland Regulations? The applicant will still be required to file an application with the local Commissions 
to comply with local regulations. This additional workload will only place additional demands on already 
overworked and underfinanced Commission volunteers and staff. Permits issued under local bylaws will also no 
longer have the assistance and backing from DEP when dealing with compliance and/or enforcement issues. 
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Page – 2 (DEP Regulatory Reform) 
 

The Western Regional Office, via the Circuit Rider, provides comments on virtually all NOI’s via the file 
number letters. The Conservation Commission has rarely had to wait for DEP review to issue a permit. Utilizing 
E-DEP has reduced the waiting time significantly and has also streamlined the application process. It is also 
important to note that many towns in the western part of the state largely do not have professional staff. It 
would be a shame if projects proposed in small towns, which are located within some of the states most 
beautiful and scenic areas, were reviewed inadequately. These towns need a strong DEP presence! We request 
that the Western Regional Office continue to provide comments on NOIs and that the other regions follow.  
 
In addition, when reviewing projects for Expedited Permitting and/or Renewable Energy, it is vital that local 
town bylaws and regulations are not over-ridden by state reforms. Massachusetts is a home rule state and local 
input on local projects remains the most effective way to permit projects. Mass DEP proposes a new limited 
project status for energy projects that qualify for Renewable Energy Credits, including utility and access 
requirements, however there are already limited project provisions for projects requiring access roads across 
wetlands to gain access to upland sites for development. Mass DEP does not provide evidence in its Draft Plan 
showing that removing regulatory impediments to renewable energy projects will not create new impacts to 
critical natural resources. At a minimum, any new energy projects must also include stringent alternative 
analysis review at the local and state level. 
 
The Belchertown Conservation Commission strongly supports any revisions that are designed to protect 
Wetland Resource Areas and applauds the Department’s efforts to streamline the review process. In these tough 
economic times, we all have to make adjustments but please make sure that these reforms do not place our 
natural resources at risk! The Commission respectively requests that you take the above statements of concern 
under advisement, prior to enacting on these proposed regulation reforms.  Thank you for the opportunity to 
provide comments on these proposed regulatory reforms. 
 
 
Sincerely Yours, 
 
 
LeeAnne Connolly 
Conservation Administrator 
 
 
CC: DEP Western Region 
       MACC 
       Belchertown Board of Selectmen 
      
     



Rene C. Wood 
928 Boardman Street; P. O. Box 1177 

Sheffield, MA 01257-1177 
 
 
 
                              December 5, 2011 
 
 
Draft Regulatory Reform Action Plan 
C/O Jakarta Childers, Commissioner’s Office 
MassDEP 
1Winter Street, 2nd Floor 
Boston, MA 02108 
 
Re: Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
Also sent via email 12.5/11 to MassDEP.Commissioner@state.ma.us 
 
I am pleased to submit my comments on the above matter as both a resident of the Town of 
Sheffield, Berkshire County and a community leader. Presently I am Chairman of Sheffield’s 
Board of Selectmen, member of Sheffield’s Board of Health, Sheffield’s Alternate Delegate 
to Berkshire Regional Planning Commission (BRPC), member of BRPC’s Executive 
Committee and a member of the Massachusetts Municipal Association’s Policy Committee on 
Energy and the Environment. These comments however are strictly my own. 
 
It is truly unfortunate MassDEP has been subject to such heavy cuts in both budget and 
manpower and the proposed Bottle Bill shows no indication of passage, which I understand 
would provide a new funding source to MassDEP. I hope the Commonwealth’s improved 
financial condition, as well as eventual passage of the Bottle Bill, will result in additional 
funding for this critical department.  
 
I commend the Commissioner and his staff for using adversary as a catalyst to pursue a 
needed agenda of reform and automation. Both are long overdue. I do caution MassDEP to 
take care not to dismantle necessary regulations, which protect the Commonwealth’s essential 
environmental protections, especially in light of ongoing national legislative efforts and 
exemptions to the Clean Water Act recently highlighted by hydrofracking. 
 
I applaud the Commissioner’s statement of keeping, and possibly enhancing, resources 
available to local Conservation Commissions and ConCom circuit riders as well as not 
transferring new responsibilities to local municipalities.   
 
I have structured my comments on these proposed reforms based on the stated mission of 
MassDEP as taken from its website. MassDEP is “the state agency responsible for ensuring 
clean air and water, the safe management of toxics and hazards, the recycling of solid and 
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hazardous wastes, the timely cleanup of hazardous waste sites and spills and the preservation 
of wetland and coastal resources.”  
 
Where proposed regulatory reforms remove outdated oversights, duplications or required 
submissions, which may be best handled by one agency in MassDEP, call for creation of 
standardized or common permit applications, establish written policies, create certain 
expedited permitting schema and/or update the use of automation, I favor your efforts.   
 
However, I must admit that it is difficult to understand exactly how all this will be 
accomplished consistent with the Commissioner’s guiding principles outlined on page 2 of the 
Draft Action Plan and not run the risk of compromising the department’s mission. As such, I 
will look forward to more details being made available as this effort advances. 
 
In addition, where legislation established the basic parameters for an item, such as Chapter 91 
Licensing and the parameters for Limited Projects in The Wetlands Protection Act, I would 
hope the Legislature would actively evaluate such changes and they would not be 
accomplished solely by MassDEP acting on its own. 
 
I am most concerned with cited changes to the Wetlands Protection Act and Chapter 91, in 
particular how it and MEPA will concurrently operate. These changes are described under #2: 
Chapter 91 Licensing: Revise Restriction on Timeframes; page 4,  #9: Wetlands: Limited 
Project Status for Renewable Energy Projects; and #10: Wetlands, Chapter 91, 401 (& 
Others?): Improved Regulatory Mechanisms for Approving New Energy Technologies – 
Other New Technologies, page 6.   
 
I do not favor providing any specific sector, in this case Renewable Energy or New Energy 
Technologies, status not provided to other economic sectors. And while regulations can be a 
brake on economic development if not applied correctly, I do not feel it is in MassDEP’s 
mission statement to promote economic development to the potential determent of 
environmental protection.  
 
In addition, having been a consistent opponent of WESRA, as currently written, I view 
Sections 9 & 10 as a way to gut in-place protections in the Wetlands Protection Act. I also 
view these sections as potentially negating local control, limiting public appeal rights and 
seeking to go around the current public pushback to WESRA.  
 
In answer to one of the question listed under Request for Public Comments, page 12, my 
comment is the proposed reforms outlined in #2, #9 and #10 should be eliminated; I also 
believe they will have an adverse impact on environmental justice considerations.  
 
As has been evidenced across the country, once water and wetlands resources are 
compromised or destroyed, the costs can be huge with the resources often being irreplaceable. 
From what I have read, this appears to be at the heart of MassDEP’s argument to the EPA 
regarding the Housatonic River PCB cleanup. While trees will grow back, water and wetlands 
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are less forgiving and, as is well documented, water is quickly becoming the world’s key 
resource.  
 
Renewable energy projects are actively being pursued throughout the Commonwealth; they 
do not need “limited project” status to succeed. Multiple financial incentives, including 
REC’s, have provided the investment returns required for developers to move forward. Let 
them sort it out with the local communities involved. I do not believe this is an appropriate 
mission for MassDEP.  
 
I also feel MassDEP is proposing removing too much oversight in B.11: Sanitary and 
Industrial Wastewater: Eliminate Sewer Extension & Connection Approval, page 6.  While 
many such permits will benefit from such exemption, those that trigger a MEPA review 
generally have other issues associated with them and I would urge the Commissioner to 
examine this category of permits more closely. Possibly there is another way to effectively 
deal with this permit category rather than complete exemption, especially given the 
Commonwealth’s principles of Smart Growth and Sustainable Development. 
 
Overall I applaud the majority of principles of reform proposed in this document. I hope I 
have made my objections clear where I do not agree. I also hope that sometime in the future, 
the Commissioner will have the opportunity to look beyond “state-only” programs and began 
a conversation with the U.S. EPA on reforms needed at the federal level. 
 
Thank you for reading my comments. Should you wish to discuss any of my of them, I may 
be reached at 413-229-3534 or renecwood@aol.com .   
 
 
Sincerely, 
 
Rene C. Wood 
 
Rene C. Wood 
PO Box 1177 
Sheffield, MA 01257-1177 
 
 
cc:      The Honorable Robert A. DeLeo, Speaker of the House; State House, Room 356,  
          Boston, MA 02133 
 

The Honorable Therese Murray, President of the Senate; State House, Suite 332, 
Boston, MA 02133 

 
The Honorable Benjamin B. Downing, State Senator; Statehouse, Room 413F, Boston, 
MA 02133 
 

Page 3 of 4 



Page 4 of 4 

The Honorable William “Smitty” Pignatelli, State Representative, 4th Berkshire
 District; Statehouse, Room 448; Boston, MA 02133 
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Commissioner Ken Kimmel 
Department of Environmental Protection 
One Winter Street 
Boston MA 
 
Re: Comments on Draft Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmel, 
 
The North and South Rivers Watershed Association is a 41 year old grassroots nonprofit 
environmental organization located on the South Shore of Massachusetts. We represent over 
1100 member households who are concerned with the state and fate of our local environment and 
in particular with our waterways.  We are particularly supportive of the reform to streamline 
aquatic restoration projects. One of the greatest barriers to removing stream barriers is the cost of 
permitting.  For example, on recent estimates for a dam removal project in our watershed the cost 
of design and permitting was 40% of the total cost of the project. For projects that are not profit 
driven this cost makes it increasingly difficult to convince owners of infrastructure to remove or 
upgrade these structures. 
 
We appreciate the opportunity to comment on your draft Plan for Regulatory Reform.  In general, 
we strongly support the Commissioner’s asserted “guiding principles” that the proposed reforms 
not weaken or undermine environmental protection standards, not reduce public process, and 
maintain opportunities for public involvement and citizen appeals.  These principles are essential 
as DEP works to close the gap between its funded capacity and effectively serving its critical 
functions with respect to protecting the environment of the Commonwealth.  We also support 
efforts to improve DEP’s computer technology in order to significantly enhance the efficiency of 
DEP’s operations and increase public access to information through the web. In general, we are 
deeply concerned about measures that would diminish environmental protection standards, 
outsource core DEP functions, or curb critically important public processes. 
 
Wetlands, Waterways & Coastal Resources: 
 
Chapter 91: 

•  DEP proposes to develop a common permit application for Chapter 91 licenses and 
Water Quality Certifications (WQC), and to streamline permitting requirements where there is 
perceived overlap – e.g., by allowing a 401 WQC permit-by-rule for applicants that secure other 
approvals.  While we generally support common permit applications in these contexts, we 
strongly oppose a transition to permits-by-rule for Section 401 WQCs for applicants that secure 
Orders of Conditions/Superseding Orders of Conditions for reasons including the following:  (a) 
Section 401 WQCs serve a different purpose and entail examination of different issues than  
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OOCs/SOCs; (b) proper reviews and determinations for Section 401 WQCs are necessary for  
ensuring that state water quality standards are met; (c) neither Conservation Commissions nor 
DEP SOC reviewers are qualified to make Section 401 WQC determinations; and (d) such 
permits-by-rule would be contrary to the requirements of the federal Clean Water Act. 
 [Response to Proposal #1, p. 3] 
 

• DEP proposes to change its regulations to allow the Chapter 91 licensing process to run  
concurrently with MEPA review.  If this proposal is adopted, DEP should require applicants to  
plainly disclose, at the outset and in detail, the “direct public benefits” of the proposed project 
consistent with 310 CMR §§ 9.31-9.39 and §§ 9.51-9.54.  Applicants also should be required, in 
the same manner, to describe public detriments of the project, inclusive of private benefits, so as 
to allow the public and decision-makers to assess whether the public benefits exceed public 
detriments, as required.  Further, any significant changes made during the post-comment period 
that would affect the project’s public benefits or detriments should be subject to new disclosure 
and a re-opened opportunity for public comment.  [Response to Proposal #2, p. 4] 
 

• We question how the public interest in tidelands can be preserved while consolidated 
general licenses are issued for small docks and piers.  At a minimum, aggregations of small 
docks and piers that are subject to any general license must go through MEPA review if any 
review threshold is triggered by the aggregate impacts, and DEP must ensure that all public rights 
and interests under Chapter 91 are fully protected, including through enforcement of public 
access rights. 

 
• If DEP establishes policies for Chapter 91 license terms, including a general license for 

small docks and piers, DEP should ensure that robust compliance and enforcement mechanisms 
are financed by the licensees.  To this end, we recommend that additional license fees be charged 
annually to support investigation and reporting of license violations.  It should go without saying 
that the licenses must ensure public access and direct public benefits.  [Responses to Proposals # 
3-4, p. 4] 
 
Wetlands: 

 
• We are very concerned about the proposal to limit DEP review of projects in the outer 

fifty feet of the buffer zone.  The ecological importance of maintaining significant buffer zones is 
beyond dispute, and buffers should be larger to be truly protective.   In addition, it is not clear 
what activities would be subject to a general permit or similar regulatory provision if proposed 
for the outer fifty feet of the buffer zone.  The type of activity allowed can have a significant 
bearing on the degree of impact.  [Response to Proposal # 6, p. 5] 

 
• The proposal to exempt wetland “resources areas” created by stormwater management 

structures constructed prior to 1996, if they meet DEP performance standards, makes sense so  
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long as operations and maintenance records can be produced and an inspection report 
demonstrates that the systems are functioning as designed.  This proposal is likely to benefit 
important Low-Impact Development (“LID”) projects.  We anticipate that the savings to DEP are 
likely to be negligible, however.  [Response to Proposal #7, p. 5] 

 
• We fully support the proposal to expedite and streamline permitting for ecological 

restoration projects, such as dam removals, where environmental benefits are expected to 
significantly outweigh impacts.  [Response to Proposal #8, p. 6] 

 
• Although we are strongly in favor of responsible renewable energy development and 

support pending wind energy siting reform legislation that would consolidate and expedite 
permitting for eligible wind projects, we are concerned about the proposal to attribute “Limited 
Project” status to all projects that are eligible for “Renewable Energy Credits”.  Although the 
proposal suggests that such changes would be applied primarily to wind and solar projects, the 
Massachusetts Renewable Energy Portfolio Standard provides REC eligibility for a broad range 
of projects including biomass facilities (including those with cooling water intakes and 
discharges), as well as hydropower and hydrokinetic resources that are situated in and around 
waterways and associated resource areas.  The rules should not be revised in a manner that would 
reduce or discourage the avoidance, minimization and mitigation of impacts to wetlands. 
 [Response to Proposal #9, p. 6] 

 
• Although we support efforts to improve regulatory/permitting clarity for new energy 

technologies, the proposal to change coastal permitting programs for “limited pilot projects” is so 
vague that it is nearly impossible to supply meaningful feedback.  What project types, scales or 
durations would qualify as a “limited pilot project”?  What regulations would be modified, and in 
what respects?  All energy projects have impacts, and we do not believe that monitoring and 
reporting safeguards are sufficient to prevent damage to the environment without meaningful up-
front efforts to evaluate and avoid, minimize and mitigate impacts.  [Response to Proposal #10, 
p. 6] 
 
Wastewater: 

 
•  We are very concerned with DEP’s proposal to eliminate sewer extension and 

connection approvals – it is important for DEP to retain its authority to require individual permits 
as well as MEPA review and appeal rights.  This proposal would cause a truly significant 
reduction in environmental protection standards and would eliminate opportunities for public 
input and comment. 

 
• Most sewage treatment plants (other than MWRA) do not have the capability of 

identifying or treating more than a handful of toxic pollutants in sewer discharges. Such 
pollutants are most likely to be contained in wastewater from heavy industry, chemical  
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laboratories, hospitals, and certain commercial operations. 

 
•Before DEP even considers elimination of state permitting for industrial and commercial 

sewer discharges, it must first fully enforce the industrial toxic reporting provisions of the 
regulations that it adopted in 2006 but never implemented. Those regulations were designed to 
identify and reduce toxics in wastewater before they are discharged into our surface waters. 

 
• Because nearly all local sewer permits are issued by municipal sewer authorities and not 

by (often regional) publically owned treatment works (POTWs), municipalities have little 
incentive to deny sewer permits for large new economic development projects that may 
overwhelm the POTWs treatment capacity.  Thus state oversight permitting is especially 
important for large projects. [Responses to Proposal #11, pp. 6-7] 

 
• With respect to DEP’s proposal to outsource review of “innovative and alternative” 

Title 5 wastewater treatment technologies, it would be essential for the associated DEP auditing 
mechanism(s) to be robust.   [Response to Proposal # 12, p. 7] 

 
• Regarding DEP’s proposal to eliminate “duplicative” state approvals for Title 5 septic 

systems and “shared system” approvals, we are concerned that the supposed safeguard proposed 
by DEP – i.e., the possibility of intervention in local permitting processes – provides little 
assurance that problems will be avoided on a systematic basis.  In addition, given significant 
nutrient-loading problems in the Commonwealth, we question the wisdom of reducing oversight 
of systems that risk exacerbating the existing problems. [Response to Proposal #13, pp. 7-8] 

 
•  With respect to DEP’s proposal to cease routine annual inspections of groundwater 

discharge facilities and instead rely on a combination of (a) focusing on compliance data and (b) 
establishing a requirement for groundwater dischargers to hire private qualified professionals to 
conduct periodic compliance assessments, we are concerned that this proposal will either entail 
significant up-front investment by DEP for training the third party inspectors or would reduce the 
reliability of inspections and enforcement – or both.  If this proposal should be adopted 
nonetheless, dischargers should be required to pay into a fund to support third party inspectors 
chosen by DEP, not by the dischargers.   Robust audits also would be important for ensuring the 
quality of third party inspections.  [Response to Proposal #14, p. 8] 
 
Other Areas: 
 

• Given the inherent risks associated with moving from agency oversight to self-
certification, we are very concerned with the broad, vague proposal to streamline “certain” permit 
renewals by providing for presumptive approval based on self-certification of compliance with 
regulatory standards.  Permit renewals generally provide key opportunities to re-evaluate projects  
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and facilities based on evolving impacts, including shifting cumulative impacts, to air, water and 
other natural resources.  Without meaningful agency review at the time of permit renewal, 
opportunities for such critical re-evaluation – and for consequent modifications to renewed 
permits – will be lost.  [Response to Proposal #19, p. 10] 

 
• We strongly support efforts to significantly expand or require e-filing of applications, 

given that this can reduce burdens on DEP and applicants alike while promoting easier public 
access through DEP’s website.  We also support fee-based incentives for projects that are 
expected to substantially out-perform basic compliance with environmental protection standards 
and requirements.  We believe that such performance-based fee incentives might work, for 
example, in the wetlands context. [Response to Proposal #20, p. 10] 
 
Please let me know if you require any further information. 
 
Sincerely, 

 
Samantha Woods 



November 21, 2011 

Dear Commissioner Kimmell: 

Thank you for the opportunity to provide comments on the Draft Action Plan for Regulatory Reform 
(Action Plan) at the Massachusetts Department of Environmental Protection (MassDEP).  On behalf of 
MassCommute and the coalition of 11 Transportation Management Associations (TMAs) it represents, I 
am pleased to provide you with our comments, which we believe are consistent with Governor Patrick’s 
public commitment to “achieve environmental regulation at the speed of business.”  Specifically, I would 
like to address a regulatory reform idea that has not been included in the Draft Action Plan.   

For many years, MassCommute has collaborated with DEP to promote compliance with the 
Massachusetts Rideshare Regulation (310 CMR 7.16) by helping our corporate members adhere to the 
survey standards and provide the required programs, services, and documentation.  During this time, 
MassCommute TMAs have received many comments from their members regarding DEP’s annual survey 
and reporting requirements. In an effort to address our members’ concerns, MassCommute conducted a 
survey of both TMA and non-TMA members who are required to comply with the DEP Rideshare 
Regulation.  In March 2011, the results were compiled, analyzed, and released in a report. Based on these 
results, MassCommute developed the “Expedited DEP Rideshare Regulation Reporting/Certification 
Process” (see attached) and shared this proposal with DEP in September 2011.   

MassCommute proposes a partnership with DEP to encourage companies to invest in Transportation 
Demand Management (TDM) programs and, as an incentive for this investment, allow companies to 
participate in an Expedited Reporting/Certification Process (ER/CP).  The ER/CP report would include a 
letter of compliance certifying TMA membership and supplying specific information regarding employer 
commuter initiatives and participation in TMA events and programs – including details regarding mode 
split, VMT reduction, and air quality benefits (specific information is provided in the attached proposal). 

Through this partnership with DEP, our goals are to strengthen the regulation, streamline the reporting 
process, increase both compliance levels as well as the number of companies participating, and reduce the 
burden on the most compliant businesses via their commitment to TDM as active members of TMAs. We 
believe the ER/CP adheres to the guiding principles you have established for your agency; and we view 
our proposal as similar to other proven alternative regulatory approaches which makes greater use of a 
third party inspector, supported by MassDEP oversight and audits. 

As indicated in the Draft Action Plan, “The current staffing levels at MassDEP are inadequate to assure 
municipalities and the public that we will maintain the technical outreach … or to maintain compliance 
and enforcement levels that are sufficient to protect the environment”.  The MassCommute TMAs are 
committed to working with DEP to develop a more efficient and informative way for companies to 
comply with the Commonwealth’s Rideshare Regulation. We believe our proposal supports DEP’s 
Regulatory Reform Initiative and will create cost savings as well as staff-time savings, while at the same 
time provide increased air-quality benefits. 

Thank you again for the opportunity to provide comments on the Draft Action Plan. We appreciate your 
consideration of this proposal and look forward to working with you and your staff on these 
recommendations.  We are scheduled to meet with Christine Kirby on December 14 to discuss in more 
detail. 

Best Regards, 

David A. Kucharsky 
Executive Director, MassCommute  
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DEP Expedited Rideshare Regulation Reporting/Certification Proposal 

 

OVERVIEW 
Under the provisions of the Massachusetts Department of Environmental Protection’s (DEP) Rideshare 
regulation, some companies in the Commonwealth are required to survey employees bi‐annually and 
submit annual reports that identify the number of employee commute trips by mode with the goal of 
reducing drive alone trips by 25%. Reductions of this size are typically achieved through substantial 
investment in TDM programs and incentives.   

Through its Regulatory Reform Initiative, DEP is presently undertaking a review of its regulations with 
specific goals of a) Reducing Staffing; b) Creating Efficiencies; and c) Maintaining High Standards while 
not weakening environmental protection standards.  Any new proposals to reduce DEP oversight or 
privatize tasks must be coupled with robust compliance and enforcement.  

PROPOSAL 
For many years MassCommute, the statewide Transportation Management Association (TMA) Council, 
has collaborated with DEP to promote compliance with the DEP Rideshare Regulation by helping our 
corporate members adhere to the survey standards and provide the required documentation.  Through 
the years, MassCommute TMAs have received many comments from their members regarding DEP’s 
annual survey and reporting requirements.  The character and volume of these comments challenged us 
to design a strategy to further explore these concerns and present our conclusions in a format that 
could better inform the process. We agreed that our goal was to strengthen the regulation by building a 
partnership with DEP that would a) help streamline the reporting process, b) increase both compliance 
levels as well as the number of companies participating, and c) reduce the burden on the most 
compliant businesses via their commitment to TDM as active members of TMAs.  
 
To that end, in 2010 MassCommute conducted a survey of TMA and non‐TMA members required to 
submit DEP Rideshare Regulation reports. The survey collected specific information from businesses 
regarding lessons learned and the measurable costs and benefits derived from participating in the DEP 
surveying and reporting process.  In March 2011, the results of our study were compiled, analyzed, and 
released in a report entitled “Findings on the Impacts of the MassDEP Rideshare Regulation.” We 
believe this study suggests a new approach that could better meet DEP’s goals of reducing traffic 
congestion and improving air quality by increasing private investment in TDM through proven TMA 
strategies. 
 
Based on the results of the survey, MassCommute proposes to work with DEP to encourage companies 
to invest in TDM and, as an incentive for this investment, allow companies to participate in a DEP 
Rideshare Regulation Expedited Reporting/Certification Process (ER/CP).  This ER/CP could be 
implemented on a two‐year pilot basis with a limited number of companies to prove its value in data 
reporting, reduction in drive alone commute trips, and time/money saved by both the reporting 
companies and DEP. 
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The value of an ER/CP to DEP and the Commonwealth: 
1) Encourages private investment in TDM through TMA membership resulting in increased 

marketing of and participation in alternative commute programs to employees. This 
achieves not only a mode split report , but also results in actual enhanced participation in, 
exposure to, education of, and advocacy for alternative commute programs and 
transportation infrastructure improvements.  

2) Frees up time of existing DEP staff who currently must monitor compliance; answer 
questions; review reports for accuracy; and follow‐up on an ongoing basis with participating 
companies to bring their reports up to compliance standards ‐ as well as research, 
correspond with, and call companies who fail to conduct surveys and submit required 
reports.   
 
By implementing an ER/CP for qualifying companies, DEP staff can be reduced or reassigned 
to support other DEP initiatives.  The ER/CP report would include a letter of compliance 
certifying TMA membership and supplying specific information regarding employer 
commuter initiatives and participation in TMA events and programs – including details 
regarding mode split, VMT reduction, and air quality benefits (specific information is 
provided below in the Data Collection section of this document). In the event where a 
company is currently not located within a TMA area, participation as a MassRIDES partner 
and provision of the detailed data collection identified below may allow for participation in 
the expedited report program.  

3) Provides an opportunity for DEP to increase the number of companies required to comply 
with the Rideshare Regulation  while maintaining the same level of staffing by using the staff 
time freed‐up by the ER/CP , to increase the number of businesses required to report (by 
reducing the report trigger from 1,000 employees to a lower number of DEP’s choosing).   

4) Supports the goals of the Massachusetts Clean Energy and Climate Plan for 2010 for 
reducing greenhouse gas emissions, and vehicle miles traveled. The Commonwealth has 
identified transportation as the second highest emitter of GHG emissions in the 
Commonwealth, after buildings.  Increased private sector investment in TDM can make a 
significant contribution to meeting this goal.  As more companies are required to comply 
and their compliance is supported and monitored by TMAs and MassRIDES, there will be 
additional buy‐in within the Commonwealth for companies to promote alternative commute 
options to employees.    

 
Eligibility Criteria for ER/CP Participation 
In order to be eligible to participate in the ER/CP program, a company must 1) be a TMA member or a 
MassRIDES partner located outside of a TMA service area; 2) provide a Guaranteed/Emergency Ride 
Home program; and 3) collaborate with other local businesses/institutions to advocate for TDM 
improvements. 
 
 
Steps to Achieve ER/CP Certification for Pilot Project 

1. Establish an internal working group consisting of representatives from DEP, MassCommute, 
and MassRIDES to develop a draft DEP Rideshare Regulation annual ER/CP. 



 
 

DEP Expedited Rideshare Regulation Reporting/Certification Proposal 

2. Convene a focus group of TMA and non‐TMA member companies currently complying with 
the DEP Rideshare Regulation to provide feedback on the proposed ER/CP. 

3. Develop annual data collection requirements for ER/CP Pilot Project participants.  
4. Finalize ER/CP Pilot Project by drafting a fact sheet and cover letter targeted to selected 

companies explaining their reporting options and inviting them to participate in the ER/CP 
Pilot Project. Where necessary, MassCommute and/or MassRIDES may provide in‐kind 
support and financial assistance to cover some or all costs associated with program 
materials. 

5. Internal working group identifies TMA and non‐TMA members to participate in Pilot Project 
and sends letter of invitation and fact sheet to selected participants.  

6.  TMAs and MassRIDES, as applicable, gather report data from participant group and submit 
to DEP. 

7. DEP evaluates results and makes modifications as needed. 
8. Full implementation of final ER/CP is scheduled. 

Implementation of Final ER/CP  
Existing DEP Reporting Companies 

1. If requested by DEP, MassCommute will notify existing companies required to file DEP Rideshare 
Reports of the new ER/CP.  All required reporting companies must choose (within a time frame 
identified by DEP) whether they will opt‐in to the expedited program.  MassCommute will 
collect this information and provide it to DEP.  This decision can be changed annually. 

2. MassCommute TMAs (for TMA members) and MassRIDES (for MassRIDES partners in non‐TMA 
areas) will provide an annual certification document containing the information specified below 
in the Data Collection section to DEP in a format (electronic or hard copy) desired by DEP. 

3. Companies that participate in the ER/CP are required to have an initial base line survey report 
on file with DEP and must agree to survey and report to DEP in the standard DEP 
survey/reporting process every fifth year in order to participate in the program.  As noted 
above, existing reporting companies that wish to change their reporting status can do so 
annually. 

New DEP Reporting Companies 
New companies entering DEP Rideshare Regulation requirement status that are members of a 
TMA or in non‐TMA areas that are MassRIDES partners must conduct an initial base line survey 
and submit a baseline report to DEP using the standard process.  After DEP reviews and 
approves this baseline report, companies that wish to participate in the ER/CP are eligible to do 
so following the process described in item number 3 above for Existing DEP Reporting 
Companies.  

 
 
Data Collection 
MassCommute proposes that the following data be collected and reported to DEP by companies in the 
ER/CP on an annual basis.  This information will provide a broad understanding of a company’s 
involvement, investment, and implementation of TDM strategies aimed at reducing drive alone 
commute trips.  
 



 

TDM Measure  Previous Year  Current Year 
Total # of Promotional Events             
Total # of Employees Spoken to at Events          
Total # of Participants in MassCommuter Challenge     
Total # of Bicycle Racks provided onsite for employees     
Total # preferential Carpool/Vanpool Parking Spaces     
Total # of Employee Parking Spaces (On & Offsite, not including 
customer/visitor/handicapped spaces) 

   

Charge for Employee Parking ___Yes  ____No     
Daily per person parking space fee – if applicable  (e.g. $10)     
If a fee is charged for employee parking, specify the percent of 
free employee parking spaces   

   

Total Registrants in GRH        
New Registrants in GRH (this calendar year)     
Participants in Ridematching Databasesi     
Participants in Incentive Programsii     
Employees Provided General Commute Assistanceiii     
Other TDM related activities (Special promotions, forums, 
seminars, workshops, etc.) 

   

Total Expenditures by Company (direct or indirect via TMA) for 
Alternative Commute Subsidies and/or Incentives  

   

 Total Additional Expenditures (such as TMA member dues) by 
Company to actively collaborate with other businesses and 
institutions to support shared TDM strategies  

   

Total Expenditures by Company for Company/TMAsponsored 
Shuttles (if applicable) 

   

 
 
Company Information  Previous Year  Current Year 

Full‐Time Company Payroll Employees     
Number of drive alone (SOV) employees     
Number of non‐drive‐alone (non‐SOV) employees     
 
 
 
                     
 

CONCLUSION 
This expedited DEP reporting program is designed to support the Commonwealth’s goals for reducing 
GHG emissions and VMT reduction. By facilitating the reporting process, businesses will be encouraged 
to increase investment in TDM strategies and shift their focus from cumbersome reporting to TDM 
implementation. A comprehensive ER/CP will also strengthen the bond between EOEEA and MassDOT 
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by furthering the goals of the Healthy Transportation Compact and the Massachusetts Clean Energy & 
Climate Plan for 2020. 

 
i The total number of people registered in NuRide and other company or third party administered ridematching 
systems. 

ii The total number of people registered in specific incentive programs designed to promote participation in any 
alternative commute mode (e.g. workout to work program, gas card program, free transit pass, parking/cash‐out 
program, etc.); this category is exclusive of people in the NuRide "rewards" program because that info is captured 
in the Ridematching data. 
 
iii The number of people who call, e‐mail, or for whom commuter assistance has been provided (e.g., people 
making inquiries at an event regarding any form of commuting assistance (e.g. trip planning, bike routes, NuRide 
program questions, GRH questions, pre‐tax process questions, MBTA for schedules, etc. ‐ I've added the word 
program in front of "commute" so it serves as a catch all to clarify that this means calls from member employees 
who need additional program or commuter info. 
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December 1, 2011 
 
Kenneth L. Kimmell, Commissioner 
Massachusetts Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, MA 02108 
 
Attention: Jakarta Childers, Commissioner’s Office 
 
Subject: Commissioner’s Draft Action Plan for Regulatory Reform at 
MassDEP 
 
Dear Commissioner Kimmell: 
 
The Association to Preserve Cape Cod (APCC), Cape Cod’s nonprofit 
environmental advocacy and education organization, submits the following 
comments on the “Commissioner’s Draft Action Plan for Regulatory Reform 
at MassDEP.”  
 
As a 5,000-member environmental organization that works for the adoption of 
laws, policies and programs that protect and enhance Cape Cod’s natural 
resources and quality of life, APCC strongly supports revisions to the 
Department of Environmental Protection (DEP) that are more efficient and 
cost effective, yet do not compromise the quality of protection that is given to 
Massachusetts’ environment.  
 
The Commissioner and DEP deserve praise for the proposed efforts at 
regulatory reform.  If DEP genuinely wants to be a national leader in 
environmental protection, the heart of the regulatory reform effort should be 
focused on the guiding principles articulately laid out in the Draft Action Plan, 
rather than being driven solely by the economic realities facing the agency. 
Those principles are:  
 

 Proposed reforms will not weaken or undermine environmental 
protection standards. Changes that reduce direct oversight will be 
coupled with robust compliance and enforcement mechanisms.   

 Proposed regulatory or permitting changes are aimed primarily at 
helping MassDEP manage (its) responsibilities within DEP’s current 
staffing levels, and every proposed reform measure will result in some 
time savings for the agency.  

3010 Main Street  l  P.O. Box 398  I  Barnstable, MA 02630-0398 

Toll Free: 1-877-955-4142  I  Tel: 508-362-4226  l Fax: 508-362-4227  l  info@apcc.org  l  www.apcc.org 
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 All identified reforms can be implemented directly by MassDEP, without the need for 
legislative changes.   

 None of the proposed reforms will transfer new responsibilities to municipalities, as our 
cities and towns are also strained by budget decreases. 

 None of the proposed reforms will alter DEP’s obligations under (its) federal funding 
agreements with the United States Environmental Protection Agency (U.S. EPA) and 
therefore proposed reforms are largely concentrated on “state-only” programs such as 
wetlands, waterways, wastewater, and solid waste. 

 
Understanding that the regulatory reforms identified in the Draft Action Plan are only 
conceptual, APCC recommends that any regulatory changes proposed in furtherance of this 
initiative include with the proposed regulation a detailed analysis of how each of the guiding 
principles are guaranteed. The first guiding principle is the most important, “not weaken or 
undermine environmental protection,” but all of the principles are critical to reform success. For 
instance, under proposal 1. Coastal/Dredging Programs: Permit Consolidation, DEP must 
articulate coincident with the proposed regulation (amendment): 
 

1. The affected environmental protection standards, how those standards are changed and 
what specific additional compliance and enforcement mechanisms will be implemented 
and funded. There is a general public perception that it is easier to receive forgiveness 
than permission from DEP (i.e. polluters don’t pay). There is a potential with overlapping 
applications (trying to do too much with a single tool) to make this perception an 
everyday reality. In general, more precise tools yield better results than a universal tool. 
DEP should detail what information, if any, will be lost by switching to a common 
permit. A ten page application with 8 pages of “not applicable” serves no one’s purpose 
and could overlook the actual environmental impact of a particular proposal. Explain how 
“Adequately Regulated” was determined for the specific permit. Describe the previous 
overlap and provide reasonable assurance that a gap in oversight is not created under the 
change.  

2. The actual DEP time savings and the how the savings were determined.  As noted above, 
a common application form in and of itself is not a time saving device. It potentially can 
add significant time for both an applicant and the DEP. 

3. The specific authority under Mass. General Laws for the regulation.  This is a 
fundamental element of administrative law and should already be in place. It is critical 
that the resource or interest identified in the statute providing the regulatory authority is 
in fact protected or advanced.   

4. The impact of the regulatory change on municipalities.  Since an order of conditions from 
a local conservation commission appears to be the basis for some permits by rule, will 
some local conservation commissions need to change any operating practices? If so, is 
that a municipal impact? Standardized practices among local conservation commissions 
is far from a reality and permits by rule based upon an order of conditions seem 
inherently challenging. ConCom standardization needs to occur before permits by rule.   

5. Any relevant federal agreement or related federal funding.  
 
In reducing direct DEP oversight of activities in some areas and streamlining or generalizing the 
permitting process in others, it is critically important that DEP adhere to its above-stated 
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commitment to not weaken or undermine environmental protection standards. For example, in 
DEP’s proposed “targeted review” of projects in wetland areas, the agency must ensure that 
protection of “lower priority” resource areas not be allowed to slip through the cracks while DEP 
concentrates its attention and resources on larger, “potentially significant” environmental 
concerns. APCC is concerned that there could be an incremental erosion of the quality of the 
state’s natural resources due to “insignificant” impacts, creating the proverbial death by a 
thousand cuts.  
 
DEP must also ensure that its proposed limited review on local actions not create a gap between 
DEP and local conservation commission or board of health regulatory oversight, especially in 
municipalities where a local board may lack the necessary resources or expertise. DEP should 
explain its proposed screening process that will make sure that environmental protection 
standards are preserved. 
 
There is no question that regulatory reform will be a challenge. Poorly done and the 
Commonwealth will be in a much worse place. Properly done the Commonwealth should be 
better protected. 
 
APCC thanks the Commissioner for this opportunity to comment.  
 
Sincerely, 

 
Ed DeWitt 
Executive Director 
 



 
   conservation law foundation 

  

 
Charles River Watershed Association 

 

Conservation Law Foundation, 62 Summer Street, Boston, MA 02110 

Phone: 617‐350‐0990 • Fax: 617‐350‐4030 • www.clf.org 
 

Charles River Watershed Association, 190 Park Road, Weston, MA 02493 
T: (781) 788‐0007, F: (781) 788‐0057, www.charlesriver.org 

December 5, 2011 
 
Via e-mail: 
MassDEP.Commissioner@state.ma.us 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office  
Massachusetts DEP 
One Winter Street, 2nd Floor 
Boston, MA  02108 
 
 Re:  Draft Action Plan for MassDEP Regulatory Reform 
 
Dear Ms. Childers: 
 
We strongly support the Commissioner’s asserted “guiding principles” that the 
proposed reforms not weaken or undermine environmental protection standards, not 
reduce public process, and maintain opportunities for public involvement and citizen 
appeals.  These principles are essential as DEP works to close the gap between its 
funded capacity and its ability to effectively serve its critical functions with respect to 
protecting the environment of the Commonwealth.   
 
The importance of easily accessible filings, permits and data, and improved 
transparency in MassDEP decision-making, are critical to regulatory reform efforts.  
As you recognize, this is only possible with new computer technology infrastructure 
and citizen access to near- and real-time information.  We fully support the inclusion 
of new IT infrastructure in the FY 2013 capital budget and will support future funding 
for this in any way we can.  We firmly believe that technology upgrades will more 
than pay for themselves in terms of freeing up staff resources to focus on actual 
problems and in achieving environmental protection.  We are concerned, however, 
about the misalignment of the timetables for implementing the proposed regulatory 
measures and the IT upgrade, since there will be a hiatus during this several-year 
gap when the public will not have easy access to information.  It is important to 
consider how MassDEP will increase public access to information through the web 
during this time and whether some regulatory changes should be phased in to keep 
abreast of IT improvements.     
 
As MassDEP recognizes, robust, and therefore, increased, enforcement and 
auditing are absolutely necessary with decreased MassDEP oversight.  And also 
because public confidence in MassDEP decisions is mission critical, we ask that you 
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commit to year-end analyses and reporting on enforcement and auditing of adopted 
changes.  Necessarily, this evaluation should be comprehensive and answer the 
question whether certain changes have weakened environmental protection and 
therefore require tweaking or wholesale scrapping.  The agency should remain 
flexible in its approach, willing to pull back reforms that are not working; because 
changes should not unintentionally hamstring MassDEP’s authority, it should 
explicitly maintain its discretion to require individual permits or to modify permit 
conditions that are failing to protect.                 
 
In general, we are deeply concerned about measures that would diminish 
environmental protection standards, outsource core DEP functions, hinder 
enforcement efforts, or curb critically important public processes.  These are 
discussed specifically below.   
 
Wetlands, Waterways & Coastal Resources: 
 
Chapter 91: 
• DEP proposes to develop a common permit application for Chapter 91 licenses and 
Water Quality Certifications (WQC), and to streamline permitting requirements where 
there is perceived overlap– e.g., by allowing a 401 WQC permit-by-rule for 
applicants that secure other approvals.  While we generally support common permit 
applications, we strongly oppose a transition to permits-by-rule for Section 401 
WQCs for applicants that secure Chapter 91 permits and Orders of 
Conditions/Superseding Orders of Conditions.   
 
Section 401 WQCs serve different purposes and entail examination of different 
issues than Chapter 91 and OOCs/SOCs: they simply don’t match up with the 
analyses required for a WQC.  Proper reviews and determinations for Section 401 
WQCs are necessary for ensuring that state water quality standards are met, and 
neither Conservation Commissions, nor DEP SOC reviewers or Chapter 91 program 
staff, have the technical expertise to make Section 401 WQC determinations. 
Designated and existing uses and anti-degradation, mandated under the water 
quality standards, are not considerations under the Wetlands Protection Act or 
Chapter 91.  A rationale of already “adequately regulated” does not support this 
change, and it is disingenuous to suggest that local commissions and other 
programs will step in and fill this void.  Because of the lack of alignment in the 
subject matter of these different reviews and the criteria to be applied, this change 
will result in less environmental protection.  Such permits-by-rule would essentially 
abdicate the state’s WQC authority, violate the purposes, if not the letter, of the 
federal Clean Water Act (Act), and be a lost opportunity to ensure that projects are 
meeting state requirements.   [#1, p.3]  That said, it may be acceptable for these 
different processes to be conducted based upon a common set of forms – so long as 
the forms require the information needed for each of the determinations. 
 
• DEP proposes to change its regulations to allow the Chapter 91 licensing process 
to run concurrently with MEPA review.  An obvious problem with this is that projects 
are frequently not far enough along at the MEPA stage to enable meaningful public 
review and comment in the Chapter 91 licensing process on whether the public 
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benefit is adequate to compensate for the public detriment from the loss of public 
trust rights.   
 
While this proposal might compress the timeline for licensing, it will not result in DEP 
staff savings.  If this proposal is adopted, DEP should require applicants to plainly 
disclose, at the outset and in detail, the “direct public benefits” of the proposed 
project consistent with 310 CMR §§ 9.31-9.39 and §§ 9.51-9.54.  Applicants also 
should be required, in the same manner, to describe public detriments of the project, 
inclusive of private benefits, so as to allow the public and decision-makers to assess 
whether the public benefits exceed public detriments, as required.  Further, any 
significant changes made during the post-comment period that would affect the 
project’s public benefits or detriments should be subject to new disclosure and a re-
opened opportunity for public comment.   
 
Additionally, a number of projects enter MEPA because of the state action under the 
Wetlands Protection Act.  Allowing a Chapter 91 license to be issued before a final 
Wetlands OOC is obtained will in many cases eliminate public review in MEPA 
unless the project itself trips a Chapter 91 MEPA review threshold, and we oppose 
this because it reduces public participation.1  [ #2, p.3-4].   
 
• DEP adoption of a generic “guide” for non-water dependent uses: as the Action 
Plan points out, license terms are currently individually negotiated and, we feel quite 
strongly, should continue to be.  This is because public benefits and access are 
highly site-specific.  While a high set of expectations and standards for public 
benefit, prescribed as the floor, will assist Chapter 91 staff in negotiations, this 
should be the starting point of public benefit discussions, not the end. [#3, p.4]  
 
We continue to question how the public interest in tidelands can be preserved if 
general licenses are issued for small docks and piers.  At a minimum, aggregations 
of small docks and piers that are subject to any general license must go through 
MEPA review if any review threshold is triggered by the aggregate impacts, and DEP 
must ensure that all public rights and interests under Chapter 91 are fully protected, 
including through enforcement of public access rights.  A recent study by Charles 
River Watershed interns found that the majority of residential docks surveyed did not 
appear to have Chapter 91 licenses.  Appropriate signage informing the public of 
access rights, a Chapter 91 requirement, was almost non-existent.  [#4, p. 4] 
 
If DEP establishes policies for Chapter 91 license terms, including a general license 
for small docks and piers, DEP should ensure that robust compliance and 
enforcement mechanisms are financed by the licensees.  To this end, we 
recommend that additional license fees be charged annually to support investigation 
and reporting of license violations.  Of course, licenses must ensure public access 
and direct public benefits.  [# 3-4, pp. 4] 
 
                                                 
1 Obtaining Chapter 91 filings is cumbersome for the public under the current process and puts 
an unnecessary burden on Chapter 91 staff.  We propose that applicants be required to provide a 
full filing upon request and that contact information for requesting the application be included in 
the Environmental Monitor.  
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Wetlands: 
• Assigning WPA File Numbers immediately upon submittal of a Notice of Intent 
(NOI) may make sense, but a size or resource impact threshold should be set for 
limiting of DEP’s review at the initial stage.  On certain large or complex projects, this 
early review has proven helpful. [#5, p. 4] 
 
• It is not clear what is intended by the proposal to reserve DEP intervention or 
participation to cases where there are “particularly sensitive resources” at issue. 
 DEP should define the criteria it would apply for determining whether this threshold 
is met.  [# 5, pp. 4-5] 
 
• We are very concerned about the proposal to limit DEP review of projects in the 
outer fifty feet of the buffer zone.  The ecological importance of maintaining 
significant buffer zones is beyond dispute, and buffers should be larger to be truly 
protective.   In addition, it is not clear what activities would be subject to a general 
permit or similar regulatory provision if proposed for the outer fifty feet of the buffer 
zone.  The type of activity allowed can have a significant bearing on the degree of 
impact.  We agree with and join in MACC’s thoughtful buffer zone comments in its 
November 29, 2011 letter.  [# 6, p. 5] 
 
• The proposal to exempt wetland “resources areas” created by stormwater 
management structures constructed prior to 1996, if they meet DEP performance 
standards, makes sense so long as operations and maintenance records can be 
produced and an inspection report demonstrates that the systems are functioning as 
designed.  [#7, p. 5] 
 
• We fully support the proposal to expedite and streamline permitting for ecological 
restoration projects, such as dam removals, where environmental benefits are 
expected to significantly outweigh impacts and affirmatively enhance the 
environment.  Because persons may differ on what constitutes “ecological 
restoration” we support the working group approach to regulatory changes.  [#8, p. 5] 
 
• Although we are strongly in favor of responsible renewable energy development 
and support pending wind energy siting reform legislation that would consolidate and 
expedite permitting for eligible wind projects, we are concerned about the proposal 
to give “Limited Project” status to all projects eligible for “Renewable Energy 
Credits.”  Although the regulatory reform proposal suggests that such changes would 
be applied primarily to wind and solar projects, the Massachusetts Renewable 
Energy Portfolio Standard provides REC eligibility for a broad range of projects that 
may have a broad range of impacts on important resource areas.  The rules should 
not be revised in a manner that would reduce or discourage the avoidance, 
minimization and mitigation of impacts to wetland resources.  [#9, pp. 5-6] 
 
• Although we support efforts to improve regulatory/permitting clarity for new energy 
technologies, the proposal to change coastal permitting programs for “limited pilot 
projects” is so vague that it is nearly impossible to provide meaningful feedback. 
 What project types, scales or durations would qualify as a “limited pilot project”? 
 What regulations would be modified, and in what respects?  All energy projects 



Conservation Law Foundation 

CHARLES RIVER WATERSHED ASSOCIATION 
 

 5

have impacts, and we do not believe that monitoring and reporting safeguards are 
sufficient to prevent damage to the environment without meaningful up-front efforts 
to evaluate and to avoid, minimize and mitigate impacts.  [#10, p. 6] 
 
 
Wastewater: 
 
• We – like many other stakeholders, such as the Neponset River Watershed 
Association – are very concerned with DEP’s proposal to eliminate sewer extension 
and connection permits.  Under DEP’s proposal, permitting for all sanitary and 
industrial sewer connections and extensions would be eliminated.  It is important for 
DEP to retain its authority to require individual permits, appeal rights and MEPA 
review. This proposal runs counter to the Action Plan’s principles because it would 
cause a truly significant reduction in environmental protection standards while at the 
same time eliminating opportunities for public input and comment.  
 
Most sewage treatment plants (other than MWRA) do not have the capability of 
identifying or treating more than a handful of toxic pollutants in sewer discharges. 
Such pollutants are most likely to be contained in wastewater from heavy industry, 
chemical laboratories, hospitals, and certain commercial operations. 
 
Before DEP even considers elimination of state permitting for industrial and 
commercial sewer discharges, it should first fully enforce the industrial toxic reporting 
provisions of the regulations that it adopted in 2006 but never implemented. Those 
regulations were designed to identify and to reduce toxics in wastewater before they 
are discharged into waters of the Commonwealth.   
 
Because nearly all local sewer permits are issued by municipal sewer authorities and 
not by (often regional) publicly owned treatment works (POTWs), municipalities have 
little incentive to deny sewer permits for large new development projects that may 
overwhelm the POTW’s treatment capacity.  Consequently, state oversight 
permitting is especially important for large projects and projects where: (1) the 
POTW is close to capacity, (2) the POTW regularly discharges a pollutant at or near 
its permitted limit into a water which is impaired for that pollutant (e.g. phosphorus or 
nitrogen), or (3) the POTW is a significant contributor to nutrient impairment at a 
local or regional scale.  [#11, pp. 6-7]  
 
• With respect to DEP’s proposal to outsource review of “innovative and alternative” 
Title 5 wastewater treatment technologies, it would be essential for the concomitant 
DEP auditing mechanism(s) to be robust.  Generally, the function of providing 
“unbiased science” is designated to regulatory agencies because of their unique 
status as independent from commercial interests.  In order to assure that outside 
review, ranking, or proposed approval of wastewater treatment technologies is 
legitimate, DEP must make sure reviewers have no financial or commercial stake in 
the outcome of the review and no other conflicts of interest.  DEP would still need to 
set standards and exercise more than “some” level of oversight over the technology 
review.  DEP’s continued role in assuring objective and reliable information about 
performance of these technologies is critical given that septic systems contribute 
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significantly at a localized or regional scale to nutrient impairments of Massachusetts 
waterways, and that decisions guiding nutrient pollution reduction on Cape Cod and 
elsewhere in the Commonwealth would be served by truly independent performance 
appraisals of these technologies.  [#12, p. 7] 
 
• Regarding DEP’s proposal to eliminate “duplicative” state approvals for Title 5 
septic systems and “shared system” approvals, we are concerned that the supposed 
safeguard proposed by DEP – i.e., the possibility of intervention in local permitting 
processes – provides little assurance that problems will be avoided on a systematic 
basis.  In addition, given significant nutrient-loading problems in the Commonwealth, 
we question the wisdom of reducing oversight of systems such that existing 
problems risk being exacerbated. [#13, pp. 7-8] 
 
• With respect to DEP’s proposal to cease routine annual inspections of groundwater 
discharge facilities and instead rely on a combination of (a) focusing on compliance 
data and (b) establishing a requirement for groundwater dischargers to hire private 
qualified professionals to conduct periodic compliance assessments, we are 
concerned that this proposal will entail significant up-front investment by DEP for 
training the third party inspectors and may reduce the reliability of inspections and 
enforcement.  Should this proposal nonetheless be adopted, dischargers should be 
required to pay into a fund to support independent third-party inspectors randomly 
assigned by DEP, rather than hired directly by dischargers, to ensure an arms-length 
relationship and the integrity of inspections.  Robust audits are also important for 
ensuring ongoing quality of third party inspections, particularly as the program 
begins.  DEP need look no further than its “Performance Track” program for 
confirmation that audits based on self-disclosure must be coupled with enforcement, 
in order to be effective.  Groundwater is a valuable and precious resource on which 
our economy and population rely, and any investment in meaningful inspection and 
oversight of groundwater discharge permits will serve the Commonwealth’s economy 
and residents into the future.  [#14, p. 8]   
 
 
Solid Waste: 
 
• DEP’s proposal to reduce its management and oversight of solid waste facilities by 
adopting measures including permits-by-rule for certain post-closure activities and 
for small transfer stations, as well as self-certification for permit renewals, raises 
significant concerns regarding erosion of protections with respect to the 
environmental and public health risks posed by solid waste facilities – risks 
disproportionately faced by environmental justice communities.  We are strongly 
opposed to permits-by-rule for the siting of small transfer stations, do not believe that 
such a system would be consistent with Massachusetts law, and have serious 
concerns about the proposal to privatize active landfill inspections.  Regarding self-
certification for permit renewals, this would require a robust level of auditing by DEP 
to detect and to deter violations, ensure compliance and to promote public 
confidence.  Self-certification for permit renewals certainly should not be available for 
any facility where there has been a past violation.  There will be significant start-up 
costs for training and certification of third-party inspectors, but the independence and 
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selection of inspectors DEP is proposing (and which should be adopted for 
groundwater discharge inspectors (#14)), is important.  We wonder if raising the fees 
and having the agency perform the work itself might make more sense.  [#15-16, pp. 
8-9] 
 
Waste Site Cleanup: 
 
• DEP has a number of requirements for filing Activity and Use Limitations (AULs) 
with Registries of Deeds, often requiring multiple trips to the relevant Registries.  We 
support efforts to refine the requirements to reduce complications without sacrificing 
the public sharing of important information.  Increased public accessibility of on-line 
information regarding AULs would benefit DEP and the public alike. [# 17, p. 9] 
 
• DEP’s proposal to eliminate Tier I Permits unfortunately would eliminate the option 
of writing special requirements into the permits.  If permits were eliminated, the MCP 
would need to be amended to provide alternative enforcement mechanisms.  [#18, p. 
9] 
 
 
Other Areas: 
 
• Given the inherent risks associated with moving from agency oversight to self-
certification, we are very concerned with, and oppose, the broad, vague proposal to 
streamline “certain” permit renewals by providing for presumptive approval based on 
self-certification of compliance with regulatory standards.  Permit renewal is a core 
DEP function which should not be abdicated—indeed even the renewal process 
itself provides safeguards that bolster compliance.   
 
Permit renewals generally provide key opportunities to re-evaluate projects and 
facilities based on evolving impacts, including shifting cumulative impacts, to air, 
water and other natural resources and enables DEP to implement evolving policy 
and program strategies. Without meaningful agency review at the time of permit 
renewal, opportunities for such critical re-evaluation – and for consequent 
modifications to renewed permits – will be lost.   
 
We are concerned that presumptive approvals are likely to eliminate appeal rights, 
and will definitely eliminate meaningful public review and input.  While we strongly 
oppose this, if DEP goes ahead, presumptive approvals should be the rare 
exception, rather than the rule, and DEP should pilot this for one type of permit in a 
particular media and fully evaluate the results before expanding it to any other 
permitting system.  Clearly, an actual application with update information should be 
required, and submissions should be under the pains and penalties of perjury.  DEP 
should explicitly reserve its discretion to require that permittees go through a full 
permit renewal process, whether because of size, impacts or community concern.  
[#19, p. 10] 
 
• We strongly support efforts to significantly expand or require e-filing of applications, 
given that this can reduce burdens on DEP and applicants alike while promoting 
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easier public access through DEP’s website.  We also support fee-based incentives 
for projects that are expected to substantially out-perform basic compliance with 
environmental protection standards and requirements.  We believe that such 
performance-based fee incentives might work, for example, in the wetlands context. 
[#20, p. 10] 
 
• In connection with the proposal to reduce the extent of asbestos abatement 
management and oversight, it is important to keep in mind that violations are 
notorious in asbestos abatement and disposal and directly threaten the health of 
workers employed by these companies.   It is also particularly important to protect 
against disproportionate impacts to environmental justice communities.  It is not 
clear how DEP will determine the “highest priority asbestos matters.”  Notably, many 
of the criminal cases brought by the Environmental Strike Force involve asbestos 
violations.  [#21, pp. 10-11] 
 
Additional Reforms Not Included in DEP’s Package of Proposals: 
 
• We strongly encourage DEP to promulgate regulations to clarify the process for air 
permitting appeals.  DEP has long had such rules in the wetlands, waterways and 
solid waste contexts, but there is a lack of similar regulatory guidance/structure in 
the air permitting area. 
 
• While not now being proposed, but because there was discussion on the subject 
during the stakeholder meetings, we would like to express our strong opposition to 
DEP assuming primacy for the NPDES program from U.S. EPA .  It would be 
tremendously costly both at start up and long-term, and would require legislative 
changes – running counter to two of the basic tenets MassDEP established at the 
outset of its regulatory reform initiative.  Co-sharing responsibility with U.S. EPA 
generally has resulted in strong environmental protection and Section 401 authority 
is a powerful tool that the state already has on hand to protect the citizens of 
Massachusetts and our water resources.         
 
 
Thank you for this opportunity to submit comments regarding the Draft Action Plan 
for MassDEP Regulatory Reform.   
 
Sincerely, 
 

 
Susan M. Reid 
Director, CLF Massachusetts 
Conservation Law Foundation 
sreid@clf.org 

 
Margaret Van Deusen 
Deputy Director/General Counsel 
Charles River Watershed Association 
mvandeusen@crwa.org 

 















RE:  Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 

FROM:  Becket Conservation Commission 

 

A.  Wetlands, Waterways and Coastal Resources 
 
5.  Wetlands:  Targeted Review by DEP 
 
This  proposed  change  presents  a  hardship  on many Western Massachusetts  towns.    Smaller 
towns  do  not  have  the  resources  to  hire  an  agent;  they  must  depend  on  the  comments 
presented by DEP reviewers  to aid  them  in  issuing  the best permit  to protect  the wetlands  in 
their  area.    If  the  DEP  file  number  is  issued  with  no  DEP  review  it  means  that  the  sole 
responsibility for interpretation and understanding of the WPA is that of the local Commissions.   
These Commissions are composed to volunteer citizens who are generally not educated  in the 
wetland regulations.   
 
Kathleen A. Vsetecka, Agent 
 
 
Becket Commission Individual Member Comments: 
 

• This change would be forcing us to reconsider having a Conservation Commission as  the 
volunteers on  the Commission do not have  the knowledge base   or skill  to administer 
the WPA correctly/effectively.    This could open up the town to legal problems. 

 
• If this is enacted, the people will have free reign to do what they want.   

 
• The  proposed  regulation  is  the  beginning  of  the  end  for  small  town  conservation 

Commissions, and is creating an opening for a flood‐gate of future violations. 
 

• This  starts  the  process  of  destruction  of  all  the wetlands we  have  been  so  diligently 
trying to protect.   

 
• Unless the Commission has misunderstood the section of the document, the DEP will be 

systematically undermining the local Conservation Commission. 
 
The  Becket  Conservation  Commission  members  feel  that  the  proposed  regulation  is  the 
beginning  of  the  end  for  small  town  Conservation  Commissions,  and  that    it  is  creating  an 
opening for a flood‐gate of future violations.   
 
We appeal you in all sincerity to leave the regulations as they are now written.   
 



 

 

TOWN OF BOURNE 
CONSERVATION COMMISSION 

24 Perry Avenue 
Buzzards Bay, MA  02532 

 
 

August 4, 2011 
 
Mr. Kenneth L. Kimmell, Commissioner 
Massachusetts Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
 
Re: Emergency Certifications  
 
Dear Mr. Kimmell, 
 
The Bourne Conservation Commission (BCC) has recently become aware of an issue 
with the Wetlands Protection Act Regulations regarding the issuance of Emergency 
Certifications.  We are writing this letter to propose a possible change in the Regulations 
that may assist conservation commissions statewide when dealing with emergencies. 
 
The recent changes in the Open Meeting Law (MGL Chapter 30A, §§18-25) prompted 
the BCC to seek a legal opinion from our Town Counsel in regards to the issuance of 
Emergency Certifications.  The BCC sought to determine if the procedure for dealing 
with a request for an Emergency Certification would need to be revised to assure 
compliance with the changes in the Open Meeting Law.  After reviewing this opinion, we 
realized that while the Open Meeting Law does make provisions for an “emergency”, the 
Wetlands Protection Act Regulations at 310 CMR 10.06 could serve to delay appropriate 
action. 
 
This observation was noted when our Town Counsel pointed out that only the 
“Conservation Commission is authorized to issue Emergency Certifications”.  The 
problem arises when trying to establish a quorum of the commission in a timely manner 
in order to issue an Emergency Certification.  Many commission members have full time 
jobs or other obligations that may not allow them to meet on short notice outside of a 
regularly scheduled meeting.  In our opinion, this procedure may delay action that is 
necessary to abate a situation that could cause direct harm to public safety and/or the 
environment.   
 
Instead, we propose to add or revise the language in 310 CMR 10.06 to mirror the 
procedure for issuing an Enforcement Order.  The new language would read as follows 
(or similar): 
 



 

 

“An Emergency Certification issued by a conservation commission shall be signed by a 
majority of the commission.  In a situation regarding immediate action, an Emergency 
Certification may be signed by a single member or agent of the commission, if said 
Certification is ratified by a majority of the members at the next scheduled meeting of the 
commission.” 
 
This change would allow the commission to respond to emergencies in a timely manner 
without the burden of establishing a quorum prior to taking action.  It would also allow 
work that is necessary to abate an emergency to be performed in full compliance with the 
Regulations, which we assume is not always the case under the current procedure.  
 
We thank you for your time and attention to this matter and hope that our 
recommendations can be utilized to improve the procedure for Emergency Certifications 
under the Wetlands Protection Act. 
 
Sincerely,  
 
Town of Bourne Conservation Commission 
 
 
 
 
 
 



 

The Commonwealth of Massachusetts 
Executive Office of Energy and Environmental Affairs 

100 Cambridge Street, Suite 900 
Boston, MA 02114 

 

Deval L. Patrick 
GOVERNOR 

 
Timothy P. Murray 

LIEUTENANT GOVERNOR 
 

Richard K. Sullivan, Jr.  
SECRETARY 

 

              Tel: (617) 626-1000 
Fax: (617) 626-1181 

http://www.mass.gov/envir 
 

NOTICE 
 

EOEEA FISCAL YEAR 2013 BUDGET HEARING 
 
The Massachusetts Executive Office of Energy and Environmental 
Affairs (EOEEA) will hold 2 hearings to allow interested parties to 
provide their comments as part of our Fiscal Year 2013 recommendation 
process. 
BOSTON:   Thursday, December 1, 2011 
    2:30 p.m. to 4:00 p.m.    

100 Cambridge Street, Boston, 2nd floor 
Conference Room C-D (please bring a picture I.D. for 
building security) 

 
PITTSFIELD:  Thursday, December 15th, 2011 
    5:30 p.m. to 7:00 p.m. 
    DCR’s Regional Headquarters Building 

740 South Street, Pittsfield, Main Conference 
Room 

  
Written comment is encouraged prior to the hearing.  Interested parties 
may also submit written comments at the hearing or through the close of 
business on December 22.  Please address them to: 
 
Richard K. Sullivan, Secretary 
Massachusetts Executive Office of Energy and Environmental Affairs, 
100 Cambridge Street, Suite 900Boston, MA 02114   
ATTENTION: FY 13 Budget 















Independent	  Oil	  Marketers	  Association	  of	  New	  England	  

PO	  Box	  1857	  
Falmouth,	  MA	  02556	  

December 5, 2011 
 
 
Mr. Kenneth L. Kimmell, Commissioner  
Massachusetts Department of Environmental Protection 
2nd Floor 
One Winter Street 
Boston, Massachusetts  02108 
 
 
 
RE: IOMA Comments on MassDEP Proposed Regulatory Reform Action Plan  
 
 
Dear Commissioner Kimmell: 
 

The Independent Oil Marketers Association of New England (IOMA) appreciates  
the efforts by the Regulatory Reform Workgroup, and MassDEP staff in conducting a 
thorough and thoughtful review of the Department’s regulations, organization and 
information technology capabilities and needs.   

 
IOMA offers the following general and specific comments for your consideration:  
 
1) IOMA believes that improvements in technology and applications are 

continuous, and they each impact not only our private lives but also our 
professional capabilities as well.  Advancements have occurred with the 
reliability and precision of measurement devices, sensors, and techniques that 
are routinely used for detecting releases, monitoring discharges, evaluating 
waste streams, or sensing the “tightness” of an Underground Storage Tank 
system (UST).  IOMA requests that during all of the Regulatory Reform efforts 
that all regulatory revisions include incentives to promote the use of these better 
technologies over those that are inaccurate, obsolete, or ineffective.  The types 
of incentives the agency could consider are the use of fees, or the reduction in 
monitoring or inspection frequencies if better and more reliable technologies are 
utilized.   This approach over the long run will stimulate innovation in the enviro-
technology marketplace.        

 
2) IOMA supports eliminating the Bureau of Waste Site Cleanup (BWSC) Disposal 

Site Tier Classification and Permit process. This process adds considerable 
expense to a cleanup without meaningful benefits.  Over past decade the BWSC 
has divested itself from providing oversight at cleanups using this scoring and 
classification process.  IOMA believes that the NRS scoring system, Tier 
classification and the need for a BWSC permit should be eliminated from the 
phased MCP cleanup program.     
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3) IOMA supports simplifying Activity and Use Limitation (AUL’s) requirements and 
streamlining all related public notice requirements. AULs remain an important 
component of the Waste Site Cleanup program.    

   
IOMA looks forward to working with MassDEP on these collaborative regulatory 

reform efforts. 
 
If you have any questions or comments please telephone me at (508) 548-7627 or 

email me at romano@iomane.com.    
 
 
 
Very truly yours, 
Peter Romano 
Peter Romano  
 
 
 
 
CC:    IOMA Board of Directors 
 



From: virginia irvine
To: Commissioner, MassDEP (DEP)
Cc: Senator Stephen Brewer; Smola, Todd - Rep. (HOU)
Subject: Comment on Action Plan for Regulatory Reform at the MassDEP
Date: Sunday, December 04, 2011 10:13:00 PM

Please find my attached comments regarding the proposed expansion of the
categories of "limited projects" in the Wetlands Protection Act (WPA- MGL Chapter 131
§ 40) and its  regulations (310 CMR 10). It is my professional opinion that the construction
of an industrial wind turbine does not fall into the same category as the current five types of
projects now covered by the “limited project” exemption of the wetlands regulations.

Virginia Irvine
Brimfield

mailto:irvinvir@gmail.com
mailto:MassDEP.Commissioner@MassMail.State.MA.US
mailto:stephen.brewer@masenate.gov
mailto:todd.smola@mahouse.gov


        1023 Dunhamtown-Brimfield Road 
        Brimfield MA 01010 
        December 5, 2011 
Kenneth Kimmell, Commissioner 
Massachusetts Department of Environmental Protection 
One Winter Street 
Boston MA 02108 
 
I am writing in regard to Commissioner Kimmell’s Action Plan for Regulatory Reform at the 
Massachusetts Department of Environmental Protection (MassDEP).  Although there are many 
aspects of the Action Plan, these present comments concern only the proposed expansion of the 
categories of “limited projects” in the Wetlands Protection Act (WPA- MGL Chapter 131 § 40) 
and its regulations (310 CMR 10).  
 

“9. Wetlands: Limited Project Status for Renewable Energy 
Projects 

MassDEP will propose changes to create clear, categorical 
standards for renewable energy projects by expanding the 
categories of “limited projects” in the Wetlands Protection Act 
regulations. This change will benefit the environment by creating a 
more streamlined and predictable permitting pathway for projects 
that help improve air quality, reduce greenhouse gas emissions and 
boost the green economy, while reducing MassDEP permitting 
time and streamlining project proponent processes. Renewable 
Energy Projects will be defined as projects that are eligible for 
Renewable Energy Credits (RECs).  It is currently anticipated that 
the changes would involve, primarily, new limited project status 
for wind or solar projects and their utility or access requirements.” 

 
It is my professional opinion that the construction of a renewable energy project does not fall 
into the same category as the current five types of projects now covered by the “limited project” 
exemption of the wetlands regulations. These “limited projects” are 1. closure of solid waste 
landfills, 2. airport safety, 3. dam safety, 4. development of safe drinking water supplies from 
groundwater, and 5. cleanup of releases of oil and hazardous materials. The common factors in all 
five projects are their importance to the protection of public health, safety and/or the 
environment.  
 
Let me compare the important factors of “protection of public health, safety and/or the 
environment” stated in the Massachusetts Wetlands Regulations to Commissioner Kimmell’s 
statement about the importance of renewable energy projects. Kimmel declares that “[t]his 
change will benefit the environment by creating a more streamlined and predictable permitting 
pathway for projects that help improve air quality, reduce greenhouse gas emissions and boost 
the green economy (underlining is my emphasis). 
 
Even if one believes the statement that an industrial wind turbine will “improve air quality, 



reduce greenhouse gas emissions and boost the green economy,”  - facts that have not been 
scientifically substantiated - the construction of an industrial wind turbine is not in the same class 
as the current five projects which deserve “limited project” exemption of the wetlands 
regulations.  
 
The development of safe drinking water supplies from groundwater is one of the current “limited 
projects.” Water is already a very scarce commodity in parts of the world and United States. 
According to Peter Gleick, lead author of “The World’s Water,” more than 1 billion people still 
lack safe drinking water.1 With climate change we can expect more shortages.  Here in 
Massachusetts we have moderate rainfall, but that does not mean that we should waste our 
groundwater, nor should we assume that we will not be affected by a drought in the future. 
Massachusetts has suffered droughts before. Wetlands play a large role in assuring water of high 
quality and quantity. According to information from the EPA, one acre of wetland can store 1 to 
1.5 million gallons of water. One can see that the establishment of a new safe drinking water 
supply is worthy of special consideration as a “limited project.” But the installation of an 
industrial wind turbine project, which is in many cases actually deleterious to public health, 
safety and the environment, does not rise to that level.  
 
An example of environment benefits from a streamlined permitting pathway is for the “limited 
project” category for the cleanup of releases of oil and hazardous materials. In a situation where 
1,000 gallons of gasoline is released adjacent to a wetland, there is a definite need for 
“streamlining” the process to allow the cleanup to take place as quickly as possible. To mitigate 
the release and restore the wetland, the advantage of the regulation allowing “limited project” 
status is very clear.  
 
Unfortunately for prospective industrial wind turbine developers, most of the sites with some 
wind in Massachusetts are located in areas of the state where tourism is the number one 
economic driver. On the Cape, eastern shorelines and the mountains in western parts of the state, 
stunning scenery is actually worth money, or much more, to the people living and working in 
these areas.  The areas most suitable for wind developers are also the areas where the 
environment, and specifically wetland resource areas, are very fragile.  
 
Kimmel says that putting renewable energy projects in the “limited project” category will 
“benefit the environment by creating a more streamlined and predictable permitting pathway.” 
What is a “predictable permitting pathway?” The permitting pathway is laid out in the WPA 
regulations. If developers and their wetland consultants read and follow the regulatory path, the 
permitting pathway should be predictable to them. Or is “predictable pathway a “code word” for 
the prior knowledge that a permit will be issued no matter what.  
 
Somehow the permit for constructing an industrial wind turbine just doesn’t seem to need a 
streamlined pathway unless you have a goal of 2,000 megawatts by 2020 and you are now only 
at 40 megawatts. Clearly, the Massachusetts WPA and its regulations are a thorn in the side of 
every industrial wind developer who believes that time is money. At a September 2011 hearing 
on the wind energy siting reform act held in Hancock, Secretary of Energy and Environmental 

                                                
1 EOS Volume 92, Number 44, November 2011 p. 386-387. 



Affairs Richard Sullivan stated that state government should “move at the speed of business.” He 
was endorsing the WESRA bill because it will “streamline” the industrial wind turbine siting 
process. Linda Smith, a business owner and member of a town finance committee, objected to 
Sullivan’s characterization. She said that “businesses sell a product and government represents 
people,” and she asked, “if Governor Patrick is not choosing to represent us, is he choosing to 
sell a product?” which I believe he is and in this case it is industrial wind energy. Smith noted 
that a product with the meager efficiency of wind turbines could not qualify for an Energy Star 
rating, but would destroy mountain tops and clear cut 40-foot roadways. 
 
Industrial wind turbine projects that create many opportunities for the destruction of wetland 
resource areas in our Commonwealth should never be allowed to have a “limited project” status.  
Those who wish to protect wetlands should be very concerned and should monitor hearings, read 
permits, and monitor the projects to make sure they are living up to their permits. 
 
 

Virgini
a Irvine, PG, 
LSP 
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December 5th, 2011 

Commissioner Kenneth Kimmell 
MA Department of Environmental Protection 
One Winter Street 
Boston, MA 02108      via email: MassDEP.Commissioner@state.ma.us 
 
Re: Commissioner’s Draft Action Plan for Regulatory Reform at Mass DEP 

Dear Commissioner: 
 
The Newton Conservation Commission and I are grateful for the opportunity to comment on 
the draft proposal for regulatory reform (above) proposed by DEP to strategically cope with the 
state budget cuts to MA DEP.  We are in agreement with most of the ‘guiding principles’ 
established by the Commissioner to guide the process of regulatory reform.   
 
We agree entirely with the sentiment that “Proposed reforms will not weaken or undermine 
environmental protection standards,” IF it means that DEP believes reforms SHOULD NOT 
weaken or undermine environmental standards.  However the following statements, “None of 
the proposed reforms will alter our obligations under our federal funding agreements with the 
United States Environmental Protection Agency (U.S. EPA) and therefore proposed reforms are 
largely concentrated on “state‐only” programs such as wetlands, waterways, wastewater, and 
solid waste” suggests that DEP does intend to relax its commitment to enforcing the MA 
protection of state water bodies and wetlands now protected under the WPA, as well as other 
state environmental protections.    
 
We believe that a continued commitment to enforcing the MA WPA, with its protections for 
wetlands and flood zones, is crucial not only for the long‐term health and productivity of our 
water bodies and wetlands, but also to the economy and infrastructure of the Commonwealth.  
Continued compliance with the MA WPA will be key to the ability of communities in 
Massachusetts to mitigate and adapt to the likely effects of climate change.  This includes the 
ability of communities to address what is an inevitable increase in the frequency and severity of 
storm events.  As noted in the 2007 report by the Union of Concerned Scientists: 
 



 

F:\WP51\DOCS\CONSERVA\WETLANDS\CONDITIO\0-CC 

“Heavy, damaging rainfall events have increased measurably across the Northeast in 
recent decades. Intense spring rains struck the region in both 2006 and 2007, for 
example, causing widespread flooding. The frequency and severity of heavy rainfall 
events is expected to rise further under either emissions scenario.” (“Confronting Climate 
Change in the U.S. Northeast: Massachusetts,” Union of Concerned Scientists, 2007) 

 
Conservation commissions have intimate knowledge of how the combination of on‐going 
development and climate change are likely to affect their communities.   For example, focusing 
intense education and mitigation efforts at a local level to preserve wetland areas and protect 
and increase flood storage capacity will be key to the ability of communities in the 
Commonwealth to adapt to and mitigate the effects of climate change.  
 
We are further concerned at the direction of proposed changes as indicated by the principle,  
 

“Several of the selected reforms seek to reduce direct staff oversight of activities 
that are routine and that do not pose the most significant environmental 
protection concerns….”(e.g., moving from an individual to a general permit 
process) will be coupled with robust oversight and enforcement measures.” 

 
We have found that the individual permit process is a vital tool in preventing violations of 
wetlands regulations and, more generally, in educating and gaining the cooperation of those 
who live near wetlands or are otherwise in a position where their activities are most likely to 
have an impact on wetlands. We believe that enforcement takes immensely more time and 
energy than prevention, and produces a less positive outcome. 
 

1. Coastal/Dredging Programs 
 
While this principle may reduce time spent by state agency personnel on particular projects, it 
has the potential to increase the burden on local commissions.  This commission has needed to 
address dredging projects.  Such projects often occur in more than one municipality – that is, 
dredging in a water body in the jurisdiction of two municipalities, or the disposal of dredged 
spoils in a municipality different from the one in which it was dredged.  The higher level review 
provided by separate state agencies has enabled each to bring to the process their specialized 
expertise.  Consolidation and reliance on the OOC/SOOC as the primary permit authority may 
require conservation commissions to rely more on consultants to help them understand and 
design conditions for the projects involved, transferring this cost to local communities.  
 

2. Ch 91 Licensing: Revise Restrictions on Timeframes 
 
Preliminarily, this seems like a reasonable way to save time and effort.  We would like to see a 
detailed policy statement as guidance for permitting projects. 
 

3. Ch 91 Licensing:  Establish a Policy for License Terms 
 

We would generally be in favor of this as an efficiency measure, and as the type of license that 
could potentially benefit from greater public participation at an early stage. 
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4. Ch 91 Licensing:  General License for Small Docks & Piers 
 
The licensing of small docks and piers has been a concern for  some commissions, because of 
the dual review, and because, even though these structures are always in jurisdictional areas, 
permits are seldom denied.   These structures may be a good way for DEP to create efficiency of 
effort, but we hope the license period would be short to enable fairly frequent review of shore 
conditions, and include a specific provision  that non‐compliance with the terms of the OOC 
would void the license.  This might also be a good category for raising fees as a way of slowing 
proliferation of such structures.   
 

5.  Wetlands: Targeted Review by DEP 
 

While we understand the reasoning for targeted review, we believe it will result in some loss of 
protection for local wetlands and water bodies.  Also, DEP’s evaluation of what is “routine” may 
be different from that of the commission.  Would a commission have the option to ask DEP 
specifically to comment on a particular filing? 
 
Regarding proposed greater SOOC review efforts, we are not sure what that means.  We 
believe DEP does a good job of reviewing appeals for Superseding Orders, and have no reason 
to think it needs to spend more time reviewing them.  However, we would tend to support 
DEP’s internal evaluation of where it needs to focus its efforts. 
 

6. Wetlands: Buffer Zone General Permit 
 
We believe the buffer zone general permit was unpopular when first proposed because 
applicants did not want to limit their work to the outer 50 feet of buffer zones and because few 
sites met the conditions for the permit.  The commission would take strong exception to 
keeping the format that allowed no conditions by the commission.  As we understood it, if the 
applicant self‐certified the erosion and sediment control measures, the commission was not 
permitted to add any conditions. Yet, our most effective general (special) condition is that 
erosion and sediment control measures must be inspected and approved by the commission or 
its agent prior to the start of any work.  This condition probably eliminates 90% or more of 
potential problems with work sites in buffer zones, and ensures that applicants do not create 
impacts to adjacent wetland resource areas.  In the long run this improves protection of 
wetlands and floodzones and reduces enforcement costs. 
 

7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater Management 
Structures 
 

In more urban areas, especially, so many of our streams have been ditched, channelized, 
straightened, piped, widened for storm water storage, and otherwise altered in ways that 
greatly blurs the line between “storm water management structures” and altered jurisdictional 
streams or ponds.  We have several streams and ponds that have been altered (often prior to 
the WPA) to manage storm water flows, but which the commission has treated as jurisdictional 
for many years with no challenge.  Nevertheless, we would likely acquiesce to the provision of 
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exemptions for specified structures “(e.g. man‐made stormwater retention basins)”, provided 
that maintenance of such structures should still meet current storm water regulations.   

 
8. Wetlands (& Others?): Expedited Permitting for Ecological Restoration Projects, e.g. 

Dam Removal, Inlet Widening; Stream Daylighting, etc. 
 
We are not sure what this means.  The commission already permits more than 90% of its 
applications at the first hearing.  Does this mean that DEP would conduct a faster review, or a 
less stringent review?  Even if we are all sure a project will be an improvement for the resource 
area’s future ability to protect the interests under the Act, carelessness in the process can 
cause lasting damage.  We withhold further comments until we see more details of what is 
being proposed. 
 

9. Wetlands: Limited project Status for Renewable Energy Projects 
 
We view limited project status as a category for very extreme cases, including some which 
might otherwise involve a “taking.”  It is very rare that an applicant cannot modify the project in 
a way that allows it to meet the regulations.  It is our view is that limited project status should 
not be extended automatically to a project based on the fact that it is for the laudable goal of 
promoting renewable energy (or any other laudable goal).  A project with potential 
for substantial impacts on resources should not be  exempted from compliance with regulatory 
standards for any reason.   
 

10. Sanitary and Industrial Wastewater:  Eliminate Sewer Extension & Connection Approval 
 
We would be in favor of this change, provided that new connections and sewer extensions in 
resource areas require a filing with the conservation commission (except for the exemption(s) 
under Riverfront (10.58(6)(a), (c), and (h)), provided they do not also fall in another WPA 
jurisdictional resource area.  
 
C. Solid Waste, and D. Waste Site Clean-up 
 
The Newton conservation commission has little or no role in issues related to proposed changes 
# 12, #13, #14, issues under C. Solid Waste, and D. Waste Site Clean-up, and chooses not to 
comment at this time. 
 

E. Other Areas 

We do not believe that self-certification is an effective strategy for maintaining compliance, 
particularly if it is the applicant making the determination of whether “regulatory standards have 
not substantively changed in the interim period.”  And, even if the regulatory standards have not 
changed, technology is changing so rapidly that preferred or acceptable BMPs  may have 
changed, so that review by the permitting agency is advisable. 
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20. Many Programs: Revise Fees to Incentivize Better Results 

No comment at this time. 

Need for Additional Reform 

MA DEP has been doing a very good job, in general, with the limited resources it has.  We hope 
that additional reform can be guided as much by internal priorities as by the need to respond to 
budget cuts. 
 
For the Newton Conservation Commission, 
 
 
Anne Phelps 
Sr. Environmental Planner 
 
Cc  Conservation Commission 
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November 29, 2011 
 
Commissioner Kenneth Kimmell 
MA Department of Environmental Protection 
One Winter Street 
Boston, MA 02108    Via Email: MassDEP.Commissioner@state.ma.us  
 

  
Subject:  Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 

 
Dear Commissioner Kimmell: 
 
The Massachusetts Association of Conservation Commissions (MACC) appreciates the 
opportunity to participate in the Massachusetts Department of Environmental Protection’s 
(MassDEP’s) Regulatory Reform Initiative and to comment on the Commissioner’s Draft Action 
Plan for Regulatory Reform (Draft Plan).   
 
MACC understands that due to major budget cuts, MassDEP has experienced a significant 
reduction in capacity and must make decisions on how to most effectively deploy its current 
resources. In this context MACC supports MassDEP’s efforts to seek regulatory and procedural 
efficiencies and prioritize its activities and initiatives. Further, we concur with the guiding 
principles listed in the Draft Plan particularly that proposed reforms should not weaken or 
undermine environmental protection standards, reduce public process nor transfer 
responsibilities to municipalities.  
 
Although MACC retains an interest in a majority of the reform proposals offered by MassDEP, at 
this time our commentary is focused on issues that most likely impact our constituency to the 
greatest degree. MACC’s comments are designed to advise MassDEP on the general 
considerations that we believe should be addressed in future analysis; our positions may 
change, as new details are unveiled.  
 
Below MACC explains the preliminary reasoning behind our support for some proposals (2, 3, 5, 
7, and 8), partial support for others (1, 4, 10), alternative suggestions on one (6), and possible 
qualified support over another (9). MACC also offers additional suggestions for regulatory 
reform. 
 
 
 
 

mailto:MassDEP.Commissioner@state.ma.us?subject=Comments%3A%20Commissioner%27s%20Draft%20Action%20Plan%20for%20Regulatory%20Reform%20


 

2 
 

Comments on Proposals Included in Section A: Wetlands, Waterways and Coastal Resources 
 
1. Coastal/Dredging Programs: Permit Consolidation: Partial Support 

MACC recognizes that the current permitting process for Coastal/Dredging projects contains 
some redundancies and there is potential for improved efficiency. Despite these redundancies, 
regulation at both the municipal and state level ensures that should regulatory standards be 
compromised at one level (for whatever reason) appropriate standards can be upheld at the 
other level. We recommend that MassDEP focus on integrating the two permitting programs 
administered by MassDEP.  
 
A single permit application is acceptable, so long as the strongest elements of the standards 
from each program (Chapter 91 and 401 Water Quality Certification) remain in effect under the 
new procedure. MassDEP proposes a 401 permit-by-rule if the applicant receives an Order of 
Conditions or Superseding Order of Conditions under the Wetlands Protection Act (WPA) and a 
Ch. 91 permit if required.  It is unclear how MassDEP would ensure that those other permits 
would fully address the Water Quality Standards. This requires careful analysis as the details of 
this proposal are developed. An option would be to retain all three permits where applicable, 
but to combine the application and review process for 401 and Ch. 91 to streamline review. 
 
2. Chapter 91 Licensing: Revised Restrictions on Timeframes: Support 

We support the revision of timeframes for issuance of Ch. 91 licenses relative to the 
Massachusetts Environmental Policy Act (MEPA) process provided that the revision does not 
result in reduced opportunities for Conservation Commissions to provide comments during 
either the Ch. 91 licensing or MEPA review processes. 
 
3. Chapter 91 Licensing: Establish a Policy for License Terms: Support 

MACC supports the development of a written policy for establishing license terms under Ch. 91 
for non-water dependent uses, assuming that this will be a public process with an opportunity 
for MACC and others to review drafts of the policy and provide comments. We support this 
general approach as it has the potential to provide both more efficient review and consistent 
decision-making. Final MACC support for the policy itself will depend on the details. 
 
4. Chapter 91 Licensing: General License for Small Docks and Piers: Partial Support 

MACC recognizes that MassDEP is now obligated to create a general license for non-commercial 
small-scale docks, piers and similar structures. How well this general license contributes to 
environmental protection will depend on a) how “small-scale” is defined, and b) what 
conditions are required to qualify for the general license. MACC recommends that MassDEP 
include conditions that will protect sensitive wetland and aquatic areas and ensure the number 
of docks, piers and similar structures does not exceed the carrying capacity for water bodies. 
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5. Wetlands: Targeted Review by MassDEP: Support 

MACC recognizes that with fewer staff available to review Notices of Intent (NOI), MassDEP will 
have to be strategic about when it chooses to spend time on NOIs submitted to Conservation 
Commissions. We suspect that a certain amount of triage is already occurring, and we support 
MassDEP’s efforts to focus its involvement or intervention on projects with significant impacts 
to wetland resources. 
 
MACC supports the Draft Plan proposal to issue MassDEP file numbers without delay, however 
regional staff should retain the authority to scan applications and flag or comment on any that 
are grossly deficient or that raise particular concerns due to the nature or extent of impacts. A 
statement should accompany the automatic issuance of file numbers that the NOI has not been 
reviewed for completeness or its compliance with applicable performance standards. This new 
procedure must not interfere with the ability of a Conservation Commission or MassDEP to 
subsequently identify missing or inaccurate information in the application and require 
submission of supplemental information. MassDEP should also retain the ability to undertake a 
preliminary review of some projects and to offer assistance to Conservation Commissions for 
identification of priority issues that warrant particular scrutiny. 
 
Our impression is that the Western Regional Office, via the Circuit Rider, provides comments on 
virtually all NOIs via the file number letters. Commissions in the western part of the state 
largely do not have professional staff, and appreciate these comments. It does not appear that 
this level of effort is occurring in other regions. We are encouraged that MassDEP’s proposal 
includes the following: "Note that MassDEP will continue to provide technical and regulatory 
assistance to the local conservation commission and others via the Wetlands Circuit Rider 
program and other activities." We request that the Western Regional Office continue to provide 
comments on, at a minimum, selected NOIs soon after the file number is issued and that other 
regions follow.  
 
We are concerned that reductions in MassDEP oversight will result in too heavy reliance on 
citizen appeals and will eliminate support functions for Commissions, especially when they are 
subject to local pressure from town leaders or private groups that band together for particular 
improvements (e.g. rip-rapping river banks, sea walls, lake draw downs, dredging projects, etc.). 
It is important that MassDEP continue to provide some independent review of NOIs and 
Commission decisions, albeit using a strategic approach. 
 
We would like to see MassDEP Regional Offices focus on projects with the highest potential for 
adverse impacts to resource areas, especially in towns that lack capacity to conduct technical 
reviews (e.g. staff, technical expertise, funding). We recommend that MassDEP develop and 
adopt guidelines for determining what projects will be reviewed and tracked by MassDEP staff.  
Issues to be considered should include the extent of proposed impacts to resource areas, the 
technical complexity of the situation and the capacity of the Conservation Commission to invest 
the necessary level of resources and/or expertise in its analysis and oversight of a project. 
MassDEP should also provide independent oversight review for municipally sponsored projects 
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and should consistently ensure that projects undertaken by state agencies such as the 
Department of Transportation and Department of Conservation and Recreation comply fully 
with the WPA and other state environmental laws. 
 
6. Wetlands: Buffer Zone General Permit:  Alternative Approach Proposed 

Under MassDEP’s previous effort, Simplified Review was no easier to use than a Request for a 
Determination of Applicability. For Conservation Commissions and conservation organizations 
Simplified Review represented a loss of jurisdiction with potential for adverse impact to 
resource areas.   
 
We recommend that MassDEP take a fresh look at this topic, keeping in mind the strong 
scientific basis for buffer zones. Development of standards for buffer zone work would better 
meet MassDEP’s goal of reducing time spent on buffer zone projects without reducing 
environmental protection. Conversely, a general permit allowing extensive work in the buffer 
zone without review by MassDEP or Conservation Commissions would reduce wetlands 
protection and is not consistent with the principles MassDEP has set forth for these reforms. 
 
Scientific research continues to yield strong evidence that many activities, including most forms 
of development within buffer zones, results in the degradation of wetlands. Standards 
restricting work in the buffer zone are needed to maintain the biological and ecological integrity 
of wetlands and water bodies. That said it is true that many of the projects reviewed by 
Conservation Commissions and MassDEP, particularly those for additional minor work on 
previously developed properties, are unlikely to result in significant adverse impacts to resource 
areas. Modest amendments to the minor project provisions, if properly conditioned, along with 
improved clarity for review of all projects in buffer zones, could create regulatory efficiencies 
with a moderate risk of environmental impact.  
 
As described in the MassDEP proposal the buffer zone general permit would almost certainly 
result in adverse impacts to resource areas because a general permit would eliminate review 
for certain buffer zone projects. Instead, MassDEP should couple any automatic approvals for 
work in the outer buffer zone with performance standards that prevent all buffer zone projects 
from altering adjacent wetlands and provide for especially strong restrictions on projects in the 
inner 50 feet of the buffer zone. 
 
One option for more effective regulation of buffer zone activity would be to create a new 
Presumption of Significant Adverse Impact for activities (other than specifically defined “minor 
activities”). These provisions could be stronger in the Inner Buffer Zone and would encourage 
projects to avoid and/or minimize work in this area. Activities that take place within the inner 
50 feet of the Buffer Zone would be presumed to result in significant adverse impacts and the 
burden of proof would be on an applicant to demonstrate that the project will not:  
 

 Result in erosion and sedimentation into adjacent wetlands and water bodies; 

 Reduce shading to adjacent wetlands and water bodies; 
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 Reduce input of leaf litter and woody debris to adjacent wetlands and water bodies; 

 Reduce the capacity of the buffer zone to detain, filter and infiltrate runoff; 

 Reduce the capacity of adjacent wetlands and water bodies to support wildlife (through 
the provision of essential upland habitat characteristics required by wildlife utilizing the 
adjacent wetlands or water bodies); or 

 Create barriers to movement of wildlife through the buffer zone or from one wetland to 
another. 

 
MACC recommends that the following conditions be a part of any expanded buffer zone Minor 
Activity exemptions or other automatic approvals. 
 

a. Such approvals should not apply to: 

 Steep slopes; 

 Water Protection Zones A, I and II; 

 Buffer zones in or adjacent to Priority or Estimated Habitat, or Habitat of Potential 
Regional or Statewide Importance; or 

 Any project that involved activity (including the discharge of stormwater) in the 
inner 50-foot area of the buffer zone or within any resource area. 

b. There should be a limit to the percentage of the buffer zone that can be converted to 
impervious surfaces. 

c. Projects that trigger the stormwater standards should continue to require individual 
permit review. This is necessary to ensure the accuracy and adequacy of stormwater 
analysis and management provisions, as well as to provide a permanent record of 
stormwater management structures not be regulated in the future as resource areas. 

 
As an alternative to a buffer zone general permit, MACC urges MassDEP to consider expanding 
the exemption for certain Minor Activities when they occur more than 50 feet from wetlands 
and water bodies (de facto exemptions such as now exist in the regulations for unpaved private 
trails and limited vista pruning with specific, objective conditions stated in the regulations). We 
believe that focusing buffer exemptions on truly minor activities significantly reduces the risk of 
environmental harm and is preferable to a general permit for a much broader list of activities in 
the outer 50 feet of the buffer zone. This alternative would meet MassDEP’s objectives for this 
item, i.e., reducing staff time spent on appeals of buffer zone projects while benefiting the 
environment by “providing incentives for applicants to concentrate their activity greater than 
50’ from the resource area.” 
 
7. Wetlands: Exemptions for Regulated “Resources” Created by Stormwater Management 

Structures: Support 

MACC believes that the WPA regulations should not impose restrictions on artificial 
conveyances constructed in uplands for purposes of stormwater management that prevent 
them from being maintained to serve their stormwater management functions. Nor do we 
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believe that applicants should be free to alter or destroy such areas in ways that are 
inconsistent with their stormwater management and resource protection function. MACC is not 
opposed to extending the provisions of 310 CMR 10.02(3) to structures constructed prior to 
1996 provided that the same conditions would apply. 
 
8. Expedited Permitting for Ecological Restoration Projects, e.g. Dam Removal, Inlet Widening, 

Stream Daylighting, etc.:  Strong Support 

MACC strongly supports ecological restoration and is in favor of expedited permitting for bona 
fide ecological restoration projects. We look forward to providing further input and reviewing 
the details of a proposed expedited permitting process. 
 
9. Wetlands: Limited Project Status for Renewable Energy Projects: Oppose/Possible Qualified 

Support 

While MACC supports renewable energy development, especially when it displaces 
nonrenewable sources of energy, MACC opposes the development of non-water dependent 
projects in specific resource areas, including, but not limited to, salt marshes and bordering 
vegetated wetlands. MACC needs sufficient detail before we can comment further on this 
proposal. For example, MassDEP does not provide evidence in its Draft Plan showing that 
removing regulatory impediments to renewable energy projects will not create new impacts to 
critical natural resources. Moreover, MassDEP does not explain why a new limited project 
status for renewable energy development will reduce MassDEP time spent on such projects. 
Finally, the Draft Plan does not prove the need for such reform. Instead, MassDEP proposes a 
new limited project status for wind and solar energy projects that qualify for Renewable Energy 
Credits, including utility and access requirements, however there are already limited project 
provisions for projects requiring access roads across wetlands to gain access to upland sites for 
development, and for utilities including electric distribution or transmission lines.  
 
In short, this proposal seems driven by considerations of promoting alternative energy sources 
rather than by actual examples of difficulties or inabilities siting, constructing, maintaining or 
operating energy installations. MACC acknowledges the possibility of qualified support for this 
proposal if these deficiencies are rectified. 
 
10. Wetlands, Chapter 91, 401: Improved Regulatory Mechanism for Approving New Energy 

Technologies – Other New Technologies: Partial Support 

Imagining what new energy technologies may arise in the coming years is difficult. Similarly it is 
difficult to anticipate the costs and benefits of projects such as energy generation from tides or 
ocean currents. As such we are generally supportive of policies that may allow a limited number 
and scope of such projects to proceed on an experimental basis until such time as their benefits 
and impacts are better known, provided that those projects are carefully reviewed and 
permitted. 
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Other Suggestions for Regulatory Reform 
 
1. Create a new exemption for routine activity in order to maintain land in its current use 

(define routine activity and current use).  

2. Codify the exemption for maintenance and repair (but not expansion) of lawfully existing 
structures (codify the Bourne vs. Austin court decision and define maintenance, repair, 
lawfully existing and structures).  

3. Examine the MassDEP management structure and make changes to maintain a reasonable 
balance between management and field staff, and 
 

4. Increase reliance on information technology data gathering and analysis. 
 
 
Conclusion 
 
MACC supports MassDEP’s general principles and proposals in the Commissioner’s Draft Action 
Plan for Regulatory Reform. However, MACC is concerned about the degree to which 
MassDEP’s oversight roles can be further reduced without compromising core environmental 
protections. We are also concerned that specific proposals will reduce or eliminate public 
process and will create inconsistencies and new regulatory hurdles for Conservation 
Commissions, especially in communities with no professional staff and few technical or legal 
resources.  
 
MACC remains committed to continuing to help MassDEP find creative ways to perform its 
duties and we will continue to fight - as we do each year - for an increase in MassDEP’s annual 
operating budget and retention of agency revenue. We look forward to working in partnership 
with MassDEP as the current process goes forward. 
 
Please call with questions or comments at 617-489-3930. 
 
Thank you again for this opportunity to comment. 
 
Sincerely,  
 

    
Patrick Garner      Linda Orel 
President      Executive Director     
     
 



 
CITY OF LEOMINSTER 

Board of Health 
25 WEST STREET – SUITE 9 

LEOMINSTER, MASSACHUSETTS 01453 
Telephone (978) 534-7533, FAX (978) 534-8416 

 
Christopher Knuth Director    

  
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 

 
Dear Ms. or Mr. Childers:  
 
I have been working in the Environmental Engineering Field as a consultant and as a 
regulator since 1981.  From 1994 to 1997 I was the Staff Geologist for the Fort Devens Task 
Force at MADEP CERO.   During this period of time, the MCP was re-written. 
 
Generally I am pleased to see that the MADEP is considering ways to stream line some of 
the regulatory pathways without losing any of the established environmental protection 
thresholds.   It has long been my opinion that the requirements for Title V permitting, the 
Wetlands Protection Act, and the remediation of heating oil at homes, are too cumbersome 
and costly to the property owners.    

 
310 CMR 15.00 Title 5, The State Sanitary Code 

 
To streamline these regulations I have the following suggestions:  

 
Reduce the regulatory requirements for replacement and new construction septic 
systems based on site specific data and a realistic view of potential impacts.  This will 
still provide a realistic level of required protection and it will reduce the amount of 
oversight needed.   
 
I realize that these regulations were written to cover all geologic conditions from Hyannis Port 
to Peru but more site specific data should be used to determine offsets and locations for soil 
absorption systems (SAS).   This will allow environmental protection to be achieved without 
undue burden on the applicant and prolonged oversight.  
 
Perhaps a ranking system to determine offsets would be the best way to achieve 
Environmental Protection without having to meet unnecessary requirements? 
 
Why would a site of glacial till soils be required to offset resource areas the same distance as 
one located in an out wash area with high transmissivity values? 
Again, groundwater offsets should be considered based on these types of factors.  
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Why do SAS, septic tanks and pump chambers have to be located 200’ from a “Tributary” 
and 400’ from a water source?  Do they all really create a level or risk that requires these 
distances to be held?   
 
Why not keep all SAS and tanks 1,000’ from resource areas just to be safe?  What is the 
basis for the current regulatory vertical and horizontal requirements?   
 
Please re-think what can be considered a “tributary” to a drinking water supply.  It is being 
abused by some agencies and Boards.   
 
Local Up Grade Approvals: 310 CMR 15:405 (LUA) 
 
Instead of this program, for existing homes,change the Code so that a  conventional SAS can 
be installed 3’ above groundwater instead of the required 4’ unless there is a sensitive 
receptor such as a down gradient overburden well (dug well) within 100’.  If Innovative 
Technology is proposed with a MADEP approved system, and then allow the Board of Health 
(BOH) to permit a 2’ vertical separation from groundwater through a LUA if they feel it is 
warranted.  
 
When the Presby Enviro-System was approved by MADEP in 2006, one could obtain a LUA 
from the Board of Health for a 2’ reduction in the groundwater offset.  No variance was 
required from the MADEP.  Since this approval was based on a thorough review of the 
technology presented, one would consider this to be an environmentally protective product.  
Due to what one can only speculate on, this was rescinded reportedly after MADEP was 
lobbied by other manufacturers whose bottom lines were greatly impacted.  I was told that 
this was done to “level the playing field”.   No science here, just economics and politics which 
understandably does happen.  Ignoring the science is difficult for me to accept.    
 
Currently many states only require a 2 or 3 foot vertical offset between groundwater and the 
bottom of an SAS.  I have read technical releases, thesis, and excerpts from Environmental 
Engineering Text Books that also support this practice.   
 
If the SAS is built properly and the seasonal maximum groundwater elevations are properly 
established, there is no need to offset a Resource Area more than 50’ (unless it is in an area 
that is pro-glacial sands and gravels or near an intake of a drinking water supply).  
Groundwater gradients should be a consideration when mandating offsets.  
 
 Reduce the required offsets between an SAS to a well to 50’ if it is a drilled well, and to an 
up-gradient overburden well.  Offsets to what are considered to be “Tributary to a Drinking 
Water Supply “should likewise be reduced.  Some of the ditches, swales, and seasonal water 
courses are so remote from the actual water source (and often times there is a huge 
wetlands system between them), it is just absurd to require 100 and 200’ offsets.  If a catch 
basin is 20 vertical feet above the elevation of a proposed SAS and it discharges to ORW, 
one would need a LUA or Variance to place an SAS within 200’ of this drainage structure. 
With no physical possibility of an impact one is still required to go through a series of lengthy 
paper paths to obtaining a permit.  For new construction this might make the lot un-
developable.   
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If decisions based on science are used, there is no need to have layers of review (BOH, 
MADEP) and holding meetings to facilitate permitting. To date, I have not been involved in 
any septic system replacement where the original cesspool or leaching system has been 
identified as a point source for contamination. (although I realize that the MADEP has heard 
many of these cases).   Almost always these systems (pre-2005) are found to be in the 
groundwater during the wetter months but no actual quantifiable impacts were noted.  I would 
think that the construction of a leaching area that is at least 2 feet higher than the 
groundwater maximum would be a huge improvement by providing 2’ of aerated soils to help 
attenuate pathogens at these sites.  If the property is not put up for sale, the owners can use 
the cesspool that is seasonally flushed by hydraulic gradients until they pass away.   
 
Chapter 131 ss 40 The Wetlands Protection Act 
 
Generally, I suggest that the smaller projects be allowed to be reviewed by a “determination 
of applicability” level of review.   Adding on to a home, replacing a septic system, installation 
or changing a driveway, cleaning out drainage ways etc. should not require a “Notice of 
Intent” (NOI) level of review.  This adds to the cost, time and regulatory work for such small 
projects that often time improve the level of environmental protection at the site.  Even if work 
is to be done within 50’ of the resource area, depending on the project an NOI may not be 
warranted.  
 
310 CMR 40 The Massachusetts Contingency Plan (MCP) 
 
Once again I am suggesting relief for homeowners. In this arena it would be for those that 
experience catastrophic costs associated with the clean up of home heating oil that was 
released beneath their cellar floors.  Unfortunately the MCP requires a Licensed Site 
Professional to treat these cases the same as all other releases.  I would hope a more 
straight forward venue with some realistic interpretations of the risks presented can be 
developed.  The least expensive case here in the city will probably end up costing in excess 
of $50,000 for advancing borings, sampling groundwater and soil, excavation of 
approximately 10 cubic yards of petroleum impacted soils and all of the associated 
consulting.    
 
Thank you for considering any of of these suggestions. Even if my ideas are not taken into 
consideration, at least this has been therapeutic exercise for me.  At times it has been difficult 
to watch people be put under financial burdens and stress that may not be necessary but are 
required by State Regulation.  
 
 
 
Christopher J. Knuth R.S. 
Health Director 
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Advocacy Department 
Six Beacon Street, Suite 1025  Boston, Massachusetts 02108 

tel 617.962.5187  fax 617.523.4183 email jclarke@massaudubon.org 
 
   
December 5, 2011 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
Via Email: MassDEP.Commissioner@state.ma.us 
 
Re: Commissioner’s Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmell: 
 
Thank you again for the opportunity to participate in your Regulatory Reform Working Group 
this past summer. Mass Audubon offers the following further comments on the Commissioner’s 
Action Plan for Regulatory Reform at MassDEP (Draft October 24, 2011).  We appreciate your 
leadership in undertaking an open and transparent process to address the significant challenges 
the Department of Environmental Protection (DEP) faces in addressing the gap between its 
available funding and its vital responsibilities for protecting the health and environment of the 
Commonwealth. As you well know, DEP has undertaken several previous rounds of 
reorganization and regulatory streamlining over the past decade, as its budget has diminished and 
staff have been reduced from 1200 FTEs in 2002 to 840 today.  Mass Audubon has participated 
in many of the advisory groups associated with these changes. As stated during the Working 
Group meetings, we remain concerned about DEP’s ability to fulfill its core environmental 
protection functions under these trying financial circumstances.  As such, we will continue to 
lobby to maintain and increase DEP’s budget and retained revenue. 
 
We appreciate the open participatory process that you have established for this regulatory reform 
initiative. As we have from the beginning of the Working Group deliberations, we continue to 
endorse the guiding principles of DEP’s plan, including the commitments to not weaken 
environmental standards and to maintain public participation in environmental review and 
permitting. 
 
DEP is also evaluating its management and administrative structure for potential reorganization 
and is continuing to develop electronic systems for efficiencies.  We continue to support these 
steps also. 
 
 

mailto:jclarke@massaudubon.org
mailto:MassDEP.Commissioner@state.ma.us
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Comments on the Proposals: 
 
Our review is focused primarily but not exclusively on the wetlands and waterways related items 
where we have some expertise and history of involvement. 
 
In general, we support most of the proposals at the conceptual level and are committed to helping 
DEP further develop them in a manner consistent with the stated goals and principles.  We have 
some concerns regarding some proposals where there is uncertainty as to how the action will 
uphold the guiding principles. Those issues can be further addressed during the next phase of the 
process. Mass Audubon further offers to assist DEP in drafting final proposals that do meet the 
Action Plan’s goals. 
 
Streamlining Wetlands Restoration 
 
Mass Audubon strongly supports #8 Wetlands (& Others?): Expedited Permitting for 

Ecological Restoration Projects, e.g. Dam Removal, Inlet Widening; Stream Daylighting, etc.   
We encourage DEP to look beyond just Wetlands Protection Act permitting in streamlining 
proactive aquatic habitat restoration projects, and to work with other agencies including the 
Department of Fish and Game (DFG) and Coastal Zone Management (CZM) to streamline 
permitting for all types of wetland restoration projects. 
 
Mass Audubon was a member of the Executive Office of Environmental Affairs’ Aquatic 
Habitat Restoration Task Force in 2007 that documented the extensive need to expand and 
accelerate restoration of both coastal and inland wetland resources.  Massachusetts has lost 
nearly a third of its wetlands since colonial times.  Its rivers and streams are fragmented by 3,000 
dams and tens of thousands of inadequately sized culverts that prevent fish and other aquatic life 
from completing their life cycles.  Extensive areas of salt marsh have been lost and degraded due 
to blockage of tidal flows.  The additional stresses on aquatic resources imposed by climate 
change make restoration even more important to protect and enhance the tremendous natural and 
economic values of these resources. 
 
Streamlining of wetland regulations for restoration also advances the Adaptation Strategies of 
the Executive Office of Energy and Environmental Affairs’ Climate Change Adaptation Report 
September 2011, and would be consistent with DFG adaptation strategies to help protect, restore 
and manage fish and wildlife, with the understanding that some level of climate change will 
occur and that it will have profound effects on Massachusetts habitats.  
 
Based on our experience undertaking a variety of wetland restoration projects, and in supporting 
projects led by others, we find that the existing regulatory system is unnecessarily complex and 
restrictive.  This adds significantly to the costs of restoration, and impairs the rate and scope at 
which restoration can proceed.  The current structure is burdensome not only on agency staff 
time, but also on the time and energy of private nonprofits and other entities working to 
undertake restoration projects.  Projects often require multiple permits from DEP and other 
agencies, often addressing similar issues.  The permitting requirements are sometimes unclear, as 
the regulatory systems were promulgated to minimize impacts of new development, not provide 
a path to restoration.  There are many opportunities to improve and coordinate permitting for 
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restoration projects, and we look forward to working with DEP and other agencies on this 
initiative. 
 
Other Comments on # 1-10 Wetlands, Waterways, and Coastal Resources: 
 

1. Permit Consolidation: DEP proposes consolidation of permit applications and reviews for 
projects requiring a combination of Wetlands Protection Act (WPA) permit, Chapter 91 
license, and/or 401 Water Quality Certifications.  We support development of a 
consolidated application and review process for projects requiring multiple permits.  We 
have concerns regarding the proposal to issue 401 Water Quality Certifications by rule 
based on permits issued under the WPA or Ch. 91, as those programs do not adequately 
cover all aspects of compliance with the state Water Quality Standards and associated 
requirements of the federal Clean Water Act. 

 
2. Ch. 91 and MEPA: The proposal to allow Ch. 91 permit applications to begin 

concurrently with MEPA review is acceptable provided opportunities for public comment 
on the determination of public benefits and associated conditions for the project are not 
diminished. 

 
3. Ch. 91 License Policy on Non-water Dependent Uses: We support the development of 

guidelines to standardize Ch. 91 license terms for non-water dependent projects provided 
there is ample public input on that policy and the result is maintenance or strengthening 
of the public benefits associated with these licenses. 
 

4. Small Docks and Piers: DEP is required under recently adopted legislation to develop a 
general Ch. 91 license for small docks and piers.  It is important that the provisions of 
this new license establish appropriate definitions and limitations on what constitutes 
“small,” along with adequate provisions to protect the public values inherent in Great 
Ponds and public tidelands, including the ecological carrying capacity of these areas in 
relation to multiple docks and piers. 
 

5. Wetlands Targeted Review:  We support DEP’s proposal to immediately issue WPA file 
numbers and to limit the department’s involvement in wetlands applications to those that 
are prioritized based on impact or resource sensitivity.  The specifics of this proposal 
need to ensure that conservation commissions and DEP retain the right to require 
additional information or take other actions on inadequate applications, and for DEP to 
provide advice and support to conservation commissions. 
 

6.  Wetlands Buffer Zone:  DEP is proposing to revisit the previously unsuccessful effort to 
streamline permitting for work in the outer 50 feet of the wetland buffer zone in exchange 
for incentives for protection of the inner 50 feet.  The Determination of Applicability 
process already provides a quick and often simple procedure for permitting projects with 
minimal impacts.  There is also ample scientific evidence that maintenance of a naturally 
vegetated buffer zone is important to maintain the functionality of the adjacent wetland. 
 
Therefore it is not so much a need for an easier path to developing the outer buffer zone, 
but rather standards or guidelines for work in the buffer zone that will provide 
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consistency, reduce disputes and delays, and protect wetland resources.  Such guidelines 
could include stronger standards for work in the inner buffer zone, and incentives for 
keeping work limited and restricted as much as possible to the outer buffer zone.  Other 
options to be considered are administrative approval of certain categories of buffer zone 
projects by full time local conservation agents, and potential refinements of the Minor 
Project exemptions.  Projects requiring stormwater management pursuant to the 
stormwater standards will need to continue to be reviewed through the existing permit 
processes, as individual review of the associated calculations and designs is necessary.  
We are open to taking a fresh look at the topic of buffer zone standards and procedures, 
and exploring creative ways to address this topic consistent with science and practical 
considerations. 
 

7. Wetlands Exemption for Pre-1996 Stormwater Structures:  We generally support the idea 
of treating constructed stormwater facilities as areas regulated only for maintenance of 
the stormwater functions for which they were created, not as wetland resource areas.  It is 
important that documentation of the fact that the structure was constructed in uplands is 
required, as some older stormwater facilities and drainage systems were constructed or 
otherwise created in wetlands which should remain jurisdictional. 
 

8. Expedited Permitting for Restoration Projects:  Mass Audubon strongly supports this 
proposal; see comment above.  We look forward to participating actively in the 
development of details of this proposal. 
 

9. Wetlands Limited Project for Renewable Energy Projects:  Mass Audubon is concerned 
about climate change and supports the responsible development of renewable energy 
facilities.  We want to work with DEP to define barriers to such development that could 
be overcome without significantly reducing environmental protection.  However, the 
scope of this drafted proposal appears overly broad and may not be consistent with the 
Plan’s guiding principle of not reducing environmental protection.  The rationale for 
constructing solar facilities or wind turbines in wetlands is unclear. There are already 
limited project provisions in the WPA regulations that can be used for necessary access 
and transmission line construction through wetlands to serve renewable energy projects.  
It may be appropriate to focus any wetlands permit streamlining for renewable facilities 
on water dependent projects such as offshore wind turbines and hydrokinetic facilities 
that meet Low Impact Hydropower Institute standards.  We look forward to better 
understanding DEP’s intentions for this proposal, and to seeing details developed that are 
fully consistent with the guiding principles. 
 

10. Wetlands, Ch. 91, 401, (& Other?) Improved Regulatory Mechanisms for New Energy or 
Other Technologies:  We are open to a  program that would  facilitate pilot projects of 
limited number and scope in order to advance promising technologies, provided sufficient 
limits and controls are in place to avoid significant adverse environmental impacts. 

 
Comments on Items 11-21 
 

11.  Elimination of DEP sewer connection permits:  There are a number of concerns with this 
proposal, including adequacy of local review and approval processes to substitute for 



5 
 

DEP review and the failure of DEP to follow through on the industrial toxic reporting 
provisions proposed in 2006 following previous reductions in DEP oversight. 
 
MEPA: We also note that elimination of individual permits, e.g. for sewer extensions, 
may result in some projects no longer being subject to MEPA review. This needs to be 
carefully evaluated in relation to DEP’s stated intention of not reducing opportunities for 
public involvement. 
 

Several of the proposals move toward automatic approvals and/or self-certification.  It is 
important that the details of any such initiatives include sufficient safeguards and auditing to 
uphold environmental protection.  
 
Conclusion  
 
Mass Audubon supports DEP’s efforts to improve regulatory efficiencies while not reducing 
environmental protection or public participation.  We support the proposal to streamline 
permitting of wetland restoration projects.  We offer qualified support for many of the other 
provisions, while identifying areas of concern.  We hope that these comments will be helpful to 
DEP in moving this Plan from the general draft stage to details that are practical and will meet 
the intended goals.  Mass Audubon also supports an efficiency review of DEP’s management 
and administrative structure, and DEP’s efforts to upgrade computer systems to improve 
electronic filing, monitoring, and public transparency. 
 
Thank you again for the opportunity to participate in this process. 
 
Sincerely, 

 
John J. Clarke 
Director of Public Policy and Government Relations 
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December 5, 2011 
 
 
 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
 
Re: Regulatory Reform Action Plan 
  
 
Dear Commissioner Kimmel: 
 
Thank you for the opportunity to comment on the Draft Action Plan for Regulatory Reform at 
MassDEP.  The Massachusetts Marine Trades Association (MMTA) applauds the Department’s 
efforts contained in this draft and to continue to meet legislative mandates with reduced 
resources.   
 
The streamlining efforts outlined in the Draft Action Plan represent a positive change.  
MMTA remains particularly hopeful that the proposed strategies will indeed increase permitting 
efficiency to meet the speed of business and ultimately reduce permitting costs.  These two 
issues – timeliness and unnecessary permitting expense – have beleaguered the agency for 
decades.  
 
The recreational marine industry contributes positively and significantly to the economic 
strength and quality of life enjoyed in Massachusetts.  The ‘business of boating’ provides jobs, 
economic opportunity, public access to our precious waterways, improves aesthetics of inland 
and coastal waters and supports environmental stewardship while promoting a family-friendly 
form of recreation and tourism. With 186,000 state and federally registered vessels and 1 million 
anglers in the Commonwealth and over 5 million residents living within 10 miles of the ocean, 
any negative impact on the stability of the marine trades (economic, regulatory or others) has the 
potential to negatively affect millions of citizens and visitors.   
 
The Association and its 300 member firms also seek to stem the exodus of recreational boating 
businesses from the Commonwealth and the loss of waters-edge usage for recreational boating 
purposes. The Association acts as a source of information about recreational boating and boating 
businesses for the general public, via its website at www.BoatMA.com; for the Massachusetts 
Legislature, where the Association is a frequent participant in public hearings and in the 50-
member Legislative Boating Caucus; and for executive branch agencies, the MA Federal 
delegation and authorities with regulatory and economic development responsibilities.  
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Established in 1964, the Massachusetts Marine Trades Association (MMTA) is the statewide, 
non-profit, representative body for over 1,200 marine trades businesses in the Commonwealth.  
Our businesses employ over 27,000 men and women and generate an estimated $1.7 billion in 
annual economic activity for Massachusetts. The mission of the Association is to further the 
interests of the marine trades and the boating public through the promotion of boating, 
participation in legislation and professional improvement programs. 
 
 

1. MMTA hopes that efforts to increase the use and efficiency of eDEP for all 
programs within the Department will be actualized soon.  Many industries, the 
business of boating included, would benefit significantly from eas in filing permit 
applications, renewals and self-certifications. MMTA finds eDEP is a promising means 
of reducing the slow back and forth of paperwork and of encouraging consolidation of 
filings.  Once eDEP is fully functional, we can hope that increased operating efficiencies 
will be reflected in reduced permitting fees.  We do recognize, however, that no one at 
DEP seems to have administrative support any more anyway.  So, the less copying and 
distribution time spent internally, the more time DEP staff will have left for science-
based, professionally-based action.  It is difficult for modern businesses to accept that the 
Commonwealth cannot modernize its own communications systems and yet expects 
small businesses to keep up with arcane regulatory or policy changes.  Enhancing eDEP 
will be an excellent middle ground. 

 
2. One overarching comment we make whenever we meet with senior DEP or EOEEA 

management is that the periodic effort to revise silo’d regulations and statutes to 
combine public hearings and public comment periods for overlapping regulatory 
programs (state and local) should be expanded, to reduce project review timelines 
without altering outcomes (and perhaps improving them as synergies among programs 
develop). The Chapter 91/MEPA combination discussed below is a partial improvement, 
but many other programs would benefit from consolidated hearings, even if an umbrella 
statutory change is needed to do so.   

 
3. Permit consolidation within the Dredging Program – DEP is contemplating a 

unified permitting application process for dredging activities where Chapter 91, 
401, and water quality certification overlaps.  This is a great example of “great 
direction, please take it further!”  The effort is geared toward maintenance dredging 
projects and where any one of the necessary permits adequately protects resource 
interests.  There will be no diminishing of project review requirements and resource 
protection standards will remain as they are.  We also comment that it is essential to halt 
the strict definition of ‘maintenance’ dredging as requiring a prior permit from the 
Commonwealth, because so many areas have long been used and dredged, for hundreds 
of years even, yet did not possess permits for dredging.  Also, improvement dredging 
should not be treated so negatively, especially in previously degraded areas or where the 
post-dredging result can be highly beneficial for water quality and creation of clean, 
useful habitat. The Department possesses a multitude of ways to stall and stop projects 
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which make use of the waterways. We don’t need more ways to say “no.” What we need 
are more ways to say “yes” to respectable projects more quickly, without a dysfunctional 
prohibition preventing many small businesses from even trying.      

 
4. Chapter 91 Licensing – It is being considered that Chapter 91 licensing can be 

concurrent with the MEPA process; this appears to be an overhaul of the Joint MEPA 
EIR Application provisions.  Of course, one’s license would not issue until the 
Secretary’s Certificate is signed but the time line for a license to be issued will be greatly 
reduced.  We agree strongly that this approach will allow DEP staff to complete the 
administrative review process and move forward with public comment before the 
MEPA Certificate is finally issued.  It is also proposed that a license can be issued 
before the local Order of Conditions is recorded.  This is terrific.  MMTA lauds this 
effort. We would also be remise if we didn’t remark how extraordinarily understaffed the 
Chapter 91 licensing program is, statewide.  They do yeoman’s work in an effort to 
remain consistent and timely and up to date on relevant issues, yet they simply do not 
have the necessary staff even now, before the economy picks up. Please don’t cut them 
further, or assign generic staff without the specific skills to make sound Chapter 91 
decisions.   

 
5. We would also be remise if we didn’t restate what is said constantly but does not 

appear in the Reform Proposals:  The extraordinarily intricate detail of the Chapter 91 
licensing regulations merits strategic streamlining to allow more minor actions and 
changes to occur without active DEP oversight or attention.  The “Minor Modification” 
program can be expanded, as can reconstruction or redevelopment of pre-existing 
buildings for changes in use which meet certain published criteria.  Use Programmatic 
General Permits or General Licenses or the like to do so (see below).  The intersection of 
Municipal Harbor Planning and Designated Port Areas has also been clogged with failed 
good projects – big and small -- for decades, while especially in Boston huge waterfront 
projects seem to be the only ones which can afford to put the shoulder to the wheel for 
the decade it takes to get through it all.  Municipal Planning Departments have no more 
money than DEP (or CZM) to afford this type of holdover from the heydays when 
planning was both respected and funded. It is time for a major overhaul to find a way to 
allow smaller projects which cannot strictly comply with the full Chapter 91 regulations 
to nevertheless proceed when worthy.  The Designated Port Area regulations have also 
been counter productive for attracting marine industrial investment ever since they went 
from incentivizing federal grant applications to prohibiting non-marine industrial 
activities.  This, too, merits muscular attention.  

 
6. Chapter 91 License Terms – License terms for non-water dependent structures have 

traditionally been negotiated by the applicant and the Department.  A proposed guidance 
policy would create a structured and transparent mechanism for establishing license terms 
for non-water dependent licenses.  Again, a public review and comment process would 
apply to the guidance policy, so specific input on that will have to wait.  For non-water 
dependent applicants, this is a significant change as important project elements rely on 
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license terms.  In any case, we at MMTA often find ourselves the only voices in the room 
for traditional water dependent uses (not just strolling by the water, but actually using the 
water) and the continuing need to protect the public’s right to navigate the waterways.  
We support longer license terms, for sure, but also continued focus on water 
dependent uses actually USING the waterway, not just having space set aside to look 
at it. Lots of partnerships among landside real estate mavens and in-water activation 
professionals are easily available to make such collaborations a great success for all.  

 
6.   Small Non-Commercial Docks and Piers – As a way to reallocate Department 

resources, small non-commercial projects may be eligible for “general” licenses.  Smaller 
projects that are able to meet certain conditions and performance standards would be 
issued a general license.  This process would, hopefully, be much quicker for eligible 
projects than the existing application process.  But why confine this approach to only 
non-commercial docks and piers?  Why go back to the days of yore when covering 
one’s costs or even making a profit seemed to taint how the environmental impact is 
addressed?   There seems not to have been inclusion of a generic Chapter 91 license or a 
Programmatic General License at this time.  Why not, for appropriate circumstances? 

 
7. Wetlands Protection Act/Wetlands Review – The Department will strategically review 

Notices of Intent filed with one’s local conservation commission, focusing on those 
projects in sensitive resource areas.  The Department will also now issue a DEP file 
number as soon as the Notice of Intent is filed so one no longer has to wait before the 
conservation commission begins its review.  Most of DEP’s resources in wetlands review 
will be focused on those Orders of Conditions appealed to the Department and shift away 
from reviewing smaller residential alterations and activities in the buffer zone. MMTA 
certainly agrees that less focus on the buffer zone for any project is a welcome 
change. It was a highly discouraging experiment to have seen years of internal and 
external “working group” dialogue go into Abbreviated Notices of Intent only to have no 
one use the process because it was still so onerous. We support elevating Commonwealth 
attention to the big picture, as proposed, and letting localities make the first effort to 
decide on a Notice of Intent. They won’t always be perfect, but the appeal process is 
there when needed.  

 
8. And in reference to the Wetlands appeal process, many of our members have experienced 

the agony of Adjudicatory Proceedings which cost as much as court trials, when a vastly 
more abbreviated, science-focused process would meet the statutory requirements and, in 
many cases, all parties’ needs.  Keep up the initial dispute resolution, but then get rid 
of all the formal procedural motions and get immediately to a half-day Adjudicatory 
Proceeding.  

 
 
9. Finally, MMTA agrees that more programs should be self-certification based.  Focus 

enforcement on overt, knowing lies for a few years, and self-certification will be taken 
very, very seriously indeed.   
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MMTA is always available to the Commissioner and his staff to provide feed back or answer 
questions when needed.  Our best contact is MMTA Government Relations and Legal Counsel 
Jamy B. Madeja.  She can be reached at 617-227-8410 or by email at 
jmadeja@buchananassociates.com. 
 
 
 
Sincerely 

 
Jamy B. Madeja, Esq. for  
Jack Kent, III, MMTA President 
 
 
 
Cc. MMTA LAT  



MASSACHUSETTS WATER RESOURCES AUTHORITY 
Charlestown Navy Yard 

100 First Avenue 
Boston, Massachusetts 02129 

Telephone: (617) 242-6000 
Facsimile: (617) 788‐4899 

Commissioner Kenneth L. Kimmell      December 5, 2011 
Department of Environmental Protection  
One Winter Street 
Boston, MA 02108 
 
Attention: Jakarta Childers, Commissioner’s Office 

Subject: DEP’s Draft Action Plan for Regulatory Reform 
 
Dear Commissioner Kimmell: 
 
 
Thank you for the opportunity to comment on DEP’s Draft Action Plan for Regulatory Reform.  
We are pleased that the you and the DEP are examining how the DEP does its business and 
looking for opportunities to continue to protect the environment while reducing the cost and 
burden of the DEP regulations and review processes.   Many of the specific suggestions made in 
the Draft Action Plan are excellent steps along this path.  We applaud the DEP for working to 
reform its existing regulations, policies and practices to allow the agency to reduce staff time 
spent on those activities while maintaining its high standards for environmental protection.  

MWRA has reviewed DEP’s Draft Action Plan for Regulatory Reform and offers the following 
specific comments and questions:  

A. Wetlands, Waterways and Coastal Resources 

1. Coastal /Dredging Programs:  Permit Consolidation   
 

It would be efficient to develop a single combined application for these three programs 
administered by DEP.  This puts the onus on the applicant to have a well thought out and 
detailed  project at the onset of the environmental process and not wait until the end of the 
process to refine details and suggest mitigation.  Permit consolidation would potentially 
address many items that have either lengthened the permitting process for MWRA in the past 
or that have increased the consultant effort and cost to prepare permit applications (e.g., 
different sets of drawings at different scales, different layouts of text all saying the same 
thing, etc.).  

The Draft Action Plan is vague in the precise scope of this consolidation effort, and MWRA 
believes that there is also merit in reviewing more than just Coastal/ Dredging Programs.  
Inland dredging and work in Great Ponds should also be examined for opportunities to 
streamline permitting.    



2. Chapter 91 Licensing:  Revise Restrictions on Timeframes 
 
MWRA agrees that allowing the Chapter 91 licensing process to run concurrently with 
Massachusetts Environmental Policy Act (MEPA) review, and also allowing a Chapter 91 
License to be issued before a final Wetlands Order of Conditions is obtained is an important 
timesaving reform.   
 
3. Chapter 91 Licensing: Establish a Policy for License Terms 
 
MWRA is supportive of DEP developing guidelines for the terms to be included in Ch. 91 
licenses.  While such guidelines will reduce the effort needed to develop a license for typical 
projects, DEP must explicitly provide the flexibility to deal with the particulars of complex 
or unusual projects.  

 
4. Chapter 91 Licensing:  General License for Small Docks & Piers 

 
The Draft Action Plan suggests that DEP will “…create a general license for non-commercial 
small size docks, piers, and similar structures.”  It would be beneficial as DEP reviews its 
regulations, that it considers adding to the category of “similar structures” pipes, intakes, 
outfalls, and related appurtenances which by the nature of their function and purpose must be 
located at the water’s edge.      
    
5. Wetlands:  Targeted Review by DEP 

 
The recommended changes such as immediate issuance of file numbers and a focus on 
Superseding Orders of Conditions (SOOCs) will streamline review of projects, and MWRA 
supports this effort.   

MWRA also suggests that DEP consider that the issuance of Certificates of Compliance 
(COC) be streamlined too.   We suggest that DEP set a reasonable time frame for DEP to 
issue a COC.  We are aware of examples where a COC has been delayed over a year.   

We are pleased that DEP indicates that it will continue to provide technical assistance to 
communities through such means as the Wetlands Circuit Rider program. 

6. Wetlands:  Buffer Zone General Permit 
 

MWRA believes that there may be an opportunity to expand the exemption for limited minor 
activities to include utility conduits, water and sewer lines, and appurtenances which by 
geography, topography and function are often required to be located within the buffer zone. 
 
7. Wetlands:  Exemptions for Regulated “Resources” Created by Stormwater Management 

Structures 
 
MWRA supports DEP’s effort to clarify the policy for man-made wetland resources created 
by stormwater management structures.  As with all areas being considered, MWRA would 
want to be sure that DEP will retain the ability to critically review the performance and 
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impacts of structures within water supply watershed areas and take enforcement action as 
necessary. 
 
8. Wetlands (& Others?): Expedited Permitting for Ecological Restoration Projects, e.g. 

Dam Removal, Inlet Widening; Stream Daylighting, etc. 
 

MWRA supports DEP’s efforts to facilitate permitting for environmentally beneficial 
projects. As with all areas being considered, MWRA would want to be sure that DEP will 
retain the ability to critically review the performance and impacts of structures within water 
supply watershed areas and take enforcement action as necessary. 

 
9. Wetlands: Limited Project Status for Renewable Energy Projects 

MWRA supports DEP’s efforts to facilitate permitting for environmentally beneficial 
projects. As with all areas being considered, MWRA would want to be sure that DEP will 
retain the ability to critically review the performance and impacts of structures within water 
supply watershed areas. 

 
10. Wetlands, Chapter 91, 401 (& Others?):  Improved Regulatory Mechanisms for 

Approving New Energy Technologies -- Other New Technologies 
 

MWRA supports DEP’s efforts to facilitate permitting for environmentally beneficial 
projects and using pilot projects where there is uncertainty about benefits or impacts.  As 
with all areas being considered, MWRA would want to be sure that DEP will retain the 
ability to critically review the performance and impacts of structures within water supply 
watershed areas. 
 
 

B. Wastewater 
 

11. Sanitary and Industrial Wastewater:  Eliminate Sewer Extension & Connection Approval 
 

MWRA respectfully disagrees with DEP’s proposed changes to its sewer extension and 
connection approval process.  Elimination of this permit and its associated requirement for 
offsetting Infiltration/Inflow (I/I) removal is contrary to ongoing DEP efforts to reduce 
Sanitary Sewer Overflows (SSOs) and excessive I/I. If DEP will no longer issue sewer 
connection and extension permits, by what vehicle will the Commonwealth be able to reduce 
SSOs due to new flows from large development projects?  How will the DEP policy 
requiring 4:1 offset of any new flows to MWRA member community systems (Policy No. 
BRP 09-01) be administered and enforced?  This cannot fall to the communities themselves, 
for two intertwined reasons:  1) the local economic benefits of the development projects may 
override any concern about the impact to downstream sewer systems, and 2) the local 
community sewer system may be able to adequately handle the new flows in spite of 
potential adverse impacts to downstream communities, and a reduction in the level of service 
provided to other communities. 
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The Draft Action Plan points out that the number of projects currently affected by the sewer 
extension and connection permit is small.  While this may be true, the projects that are 
affected have the potential for serious impact to downstream sewer systems, overflows, and 
surface water quality.  Without enforced offsets, these projects will also compromise the 
environmental benefits of very large public expenditures intended to control sewer 
overflows.  This program is an important use of DEP resources to delivery measurable 
enhancements to environmental protection.  

 
The Draft Action Plan indicates that “The DEP approval typically does not apply different 
criteria nor add significantly different conditions than the local permit.”  MWRA respectfully 
disagrees with that statement.  A vital function of DEP’s permit review/permit conditions is 
to look at and mitigate downstream impacts (flows through downstream communities and 
regional collection systems) of new sewer flows (particularly very large new flows) that the 
local permit will ignore.  We believe that this is indeed a “vital function” and suggest that the 
time freed up by other changes be redirected to this area to ensure adequate review of the 
limited number, but important projects that it covers.   

 
The Draft Action Plan also states that “DEP will maintain its ability to require individual 
permits in situations that present public health or environmental threats, such as systems that 
experience excessive sanitary overflows, capacity issues, or discharges that potentially could 
cause problems at a treatment facility.”  It is not clear to MWRA how DEP will maintain its 
ability to require individual permits or to identify critical situations deserving of agency 
action if the permit program is eliminated.   

 
Given MWRA’s significant concern about this issue, we would be happy to meet with you or 
your staff to further discuss opportunities to streamline the review without eliminating this 
vital function.   

 
12. Wastewater Title 5:  Innovative/Alternative Program – 3rd Party Review 

 
This approach appears to be an effective way to eliminate duplicative work without 
sacrificing appropriate safeguards. 

 
13. Wastewater Title 5:  Eliminate Duplicative State Approvals 

This approach appears to be an effective way to eliminate duplicative work without 
sacrificing appropriate safeguards.  As with all areas being considered, MWRA would want 
to be sure that DEP will retain the ability to critically review the performance and impacts of 
structures within water supply watershed areas.  We are concerned that DEP will not be able 
to identify critical projects deserving of DEP review if routine approvals are eliminated. 

 
14. Wastewater: Targeted Groundwater Discharger Inspections 

 
While shifting the targeting of inspections towards those facilities with identified compliance 
issue or complaints seems appropriate, MWRA is concerned that this could result in reduced 
attention to facilities in critical environmental areas. It is not clear to MWRA how absent a 
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routine inspection program, DEP will reliably be able to identify those facilities where 
increased attention will result in improved conditions. 

 
C. Solid Waste 

15. Solid Waste: Permits-by-Rule and Self Certification for Certain Landfill & Transfer 
Station Activities 

 
This approach seems to be a reasonable way to reduce the burden on both DEP and the 
regulated community without sacrificing protection. 

 
16. Solid Waste: Certified 3rd Party Inspectors for Active Landfill Inspections 

 
The use of certified 3rd party inspectors to do random inspections is an innovative way to 
shift DEP resources away from more routine inspection activities.   
 

D. Waste Site Cleanup 

17. Site Cleanup:  Simplify Activity & Use Limitations (AULs) 
 

MWRA agrees that simplified forms and streamlined public notice procedures would save 
time and money with no loss of environmental protection. 

18. Site Cleanup:  Eliminate Tier I Permits and/or Streamline Tier Classification, Revise 
Numerical Ranking System (NRS) 
 

MWRA has not had occasion to deal with Tier I permits, so we cannot offer a specific 
comment.  The current Tier II classification and the numerical ranking system seem to work 
reasonably well, although we support any changes to the current approach that eliminate 
duplication.   

 
E. Other areas 

 
19. Many Programs:  Self-Certification for Certain Permit Renewals 

 
MWRA is supportive of this concept.  
 
In addition, somewhat contrary to the Draft Action Plan commentary, we do suggest that 
while it may be appropriate to ignore Water Management Act permit renewals in this current 
process while the Sustainable Water Management Initiative is ongoing, we believe that it 
would be appropriate to consider a self-certification process for Water Management Act 
Registration renewals.   
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20. Many Programs:  Revise Fees to Incentivize Better Results  
 

While in theory using the fee structure to attempt to encourage applicants to make improved 
siting and design decisions seems reasonable, MWRA is concerned that for many of its 
projects, increased fees will not result in any improved site selection or environmental 
outcome but simply result in higher costs to our rate payers, as our siting options are often 
constrained by existing infrastructure and our projects are often mandated.  Any fee revision 
proposal should be structured to only recover for the Commonwealth the direct costs of 
issuing the permit, and incentive structures should only be used where they will reliably 
result in improved environmental outcomes. 

MWRA is also concerned that raising fees on certified laboratories may cause some to drop 
certain certifications.  This will serve to reduce competition for laboratory services, and may 
result in a diminution of the quality of lab work. The certified laboratories serve as DEP’s 
watchdogs on environmental activities.  

21. Asbestos Abatement Requirements  
 

MWRA supports providing greater flexibility in the conduct of asbestos abatement activities. 
The use of self-implementing plans for asbestos abatement would help to decrease 
construction delays and reduce costs when encountering asbestos.  MWRA’s experience is 
that it cannot always be identified in advance if asbestos will be present, especially in 
underground construction. 

 
Additional Ideas for Reform  
 

1. Opportunities with eDEP    
 

MWRA notes that the document did not discuss eDEP. It seems that more usage of eDEP 
would allow DEP to shift staff to other tasks than entering and reviewing information from 
paper forms, as well as offer opportunities for more timely action when the data indicates a 
potential problem. However, DEP needs to ensure that it has adequate IT support to 
effectively implement both its existing and any new eDEP initiatives.   To date, it has seemed 
that the eDEP program is barely getting by on the existing IT support, which often means 
that a substantial burden is shifted to our laboratory staff.  

2. Construction General Permits and Wetlands Regulations  
 

An additional area where MWRA sees significant overlap in effort is between the EPA 
NPDES Construction General Permits (CGP) and the State MA Wetlands Protection Act and 
Stormwater Management Standards. We understand that EPA is coming out soon with 
changes to its NPDES CGP regulations. At that time a comprehensive review of the two 

6 
 



programs may help reduce applicant paperwork burden as well as the level of staff time for 
DEP oversight.  

3. Opportunities within the Drinking Water Program 
 

The Draft Action Plan does not offer any areas for streamlining within the drinking water 
program.  While the vast majority of the drinking program activities are specifically 
mandated by federal drinking water rules, there are some areas which DEP ought to re-
examine.  DEP has added additional training requirements in the past several years which are 
not required by EPA and which will require some DEP staff effort to track.  If these were 
framed as best practices rather than mandates, DEP staff effort could focus on working with 
systems to improve performance rather than tracking compliance.  Even more resource 
intensively, DEP has chosen to develop and issue drinking water standards or advisories for 
several contaminants prior to EPA completing their own extensive regulatory research 
efforts. This seems duplicative and also means that Massachusetts suppliers must comply 
without the benefit of the synergy that occurs when systems nationwide are working on the 
same issue.   

4. Regulation of Dental Industry 
 

MWRA and DEP have long worked together to reduce duplication in industrial wastewater 
permitting.  MWRA and DEP have enjoyed approximately 15 successful years during which 
MWRA has been the primary regulator of industrial wastewater permits in the MWRA sewer 
service areas.  We are concerned that with a new EPA initiative, there could be a potential for 
duplicative permitting for dentists.  EPA has announced plans to establish a national 
categorical standard for dentists, which will require that all approved pretreatment programs 
begin regulating dentists consistent with the effluent limitations established in the standard.  
MWRA recommends that once EPA has published these standards, and POTWs with 
approved pretreatment programs are required to incorporate them into their programs, DEP 
should expect and require the approved local programs to handle regulation of the dental 
facilities.  DEP can divert its resources to dental facilities operating in areas without 
approved programs and direct dischargers.  This will reduce the regulatory burden on the 
dental facilities because they will not be required to report to two entities, and relieve DEP of 
the burden of managing its program in areas with approved pretreatment programs.  At a 
minimum, the program should be delegated to MWRA in its sewer service areas consistent 
with the existing delegation. 

5. Duplicative Reviews for MWRA System Expansion 
 

Consistent with the on-going discussions MWRA has had with DEP and other EOEEA 
agencies, MWRA encourages DEP to use this resource allocation review process to 
streamline its parts of the system expansion review process, and work with other agencies to 
better coordinate the process.  MEPA, Water Resource Commission, Department of 
Conservation and Recreation, and DEP all play overlapping parts in determining if legal and 
regulatory requirements are being met.  There are clearly areas of duplicative reviews which 
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require additional applicant and agency review time, and add to the overall length of the 
review process. At a minimum, DEP should be able to improve the process for determining if 
there are feasible local sources within an applicant community. 

 

Once again, MWRA thanks you for the opportunity to comment on this important effort.  We 
would be happy to work with your staff on any of these issues, both to elaborate on our concerns 
and to move the issue forward and reduce the burden of ensuring adequate environmental 
protection.   

 

Sincerely,  

// Signed // 

Michael J. Hornbrook 
Chief Operating Officer 



Board of Directors
President

Scott A. Fitzgerald
 

President-Elect
Andrew L. Reid

 
Secretary

George R. Allan
 

Treasurer
Matthew E. Pearson

 
Past President

James L. Deming
 

First Trustee
Robert P. Sims

 
Second Trustee

Blake D. Lukis
 

Third Trustee
Randy Swigor

 
Executive Director

Jennifer A. Pederson
 

Committee Chairs
Awards

James L. Deming
 

Education
Jeff Faulkner

Blake Lukis
 

Finance
James L. Deming

 
Historical

Martin C. Taylor
 

Legislative Advisory
Philip D. Guerin

Alan Cathcart
 

 Membership/
Public Relations

Michael Ohl
 

Program
Robert P. Sims

Patrick O’Neale
 

Scholarship
Thomas J. Mahanna

 
Technical Advisory

J. Cary Parsons
 

Sponsor
Thomas J. Mahanna

 

www.masswaterworks.org

massachusetts water works association  |  po box 1064, acton, ma, 01720  |   978 263-1388  |  (fax) 978 263-1376

pridewater works water works water works pridewater works pridepridepridewater works pridepridepridewater works pridepride











T O W N  O F  G R O T O N  D P W  

       
 

December 21, 2011 

Jakarta Childers, 
 Commissioner’s Office 
Massachusetts Department of  Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
 

Re: Regulation Reform 

Dear Sir 

I applaud your efforts to stream line your processes as well as making it, in all respects, easier for us to do 
our jobs.  

One item in particular I request that you look at that would help many in our field, would be to make an 
exemption or set guidelines that could be adopted, to make routine culvert replacement and cleaning, that 
is routine maintenance, and not a new discharge or installation, exempt from permitting regulations. For 
the most part these replacements are routine and are replacing failing existing infrastructure. The 
paperwork that has been involved for a preventive maintenance projects has gotten to the point that with 
the conditions that are usually imposed upon the project, they become cost prohibitive until the project 
becomes an emergency repair. Having the local conservation agent have the authority to determine if  
routine repair or replacement is exempt from the NOI process would be invaluable for almost all of  the 
Towns in the State.  

I know some believe this should be a huge process in the permitting world, but keep in mind that us as 
Municipal Managers are not looking for work in the road and are going to get in and out as fast as 
possible. Right now I could have two or three meetings over a month or two, as well as cost us substantial 
dollars in plans if  someone feels they are necessary to do a project that would require me to be in the 
brook for only 2 or three hours and completely finished in a day. To have routine maintenance, that is 
performed by the municipality, exempt from some permitting makes nothing but sense.  

I appreciate the opportunity for the input and I hope you keep this in mind and possibly help us do our 
jobs easier also. 

 If  there is anything I could do for you in this, please contact me. 

       Sincerely 

        

       Robert T Delaney JR   
       DPW Director/Tree Warden 



 
 
 
 
 
 

Public Comment on MassDEP Commissioner’s 
Draft Action Plan for Regulatory Reform 

 
December 5, 2011 

 
 
The Franklin County Solid Waste Management District (“District”) represents twenty-two 
municipalities in Franklin County.  The District provides technical assistance to residents, 
businesses, institutions, and town facilities relating to solid waste management.  Some of the 
services we provide are transfer station inspections, regional procurement, and completion of 
state reports for member towns.  The District represents its member towns on state and federal 
policy and regulatory issues. 
 
I am submitting public comments regarding Commissioner Kimmell’s Draft Action Plan for 
Regulatory Reform dated October 24, 2011.   
 
My comments regarding the Solid Waste reforms are underlined as follows and include the 
language presented in Commissioner Kimmell’s reform documentation: 
 
1.  Solid Waste: Permits-by-Rule and Self Certification for Certain Landfill & Transfer 
Station Activities 
 
Specific initiatives will include, but not be limited to:  
 
I am concerned that DEP presents these proposed changes and includes “but not be limited to” 
prior to a list of permit changes.  If one does not know the realm of possible additional permit-
related reforms then how can one provide comments?  This language is of great concern and 
indicates that DEP may consider other options not presented in the Commissioner’s proposal.  
 
• Permits-by-Rule for Certain Post Closure Use Activities: Passive recreation without 
structures; renewable energy reuse projects, and potentially others.   
 
Permits-by-Rule effectively remove any DEP review and oversight from the proposed solid 
waste activity.  Post-closure use of a landfill should be closely monitored by DEP.  There are 
many closed and capped unlined landfills and any post-closure use should be done with DEP 
involvement and oversight.  Passive recreation seems relatively benign and in ideal situations it 
might be reasonable to issue a permit-by-rule for this activity.  However, permit-by-rule allows a 
project proponent to interpret the rule’s standards through their own lens.  This is a great concern 
for the District.  At a minimum, DEP staff should conduct a review of the application and 
confirm that the proponent’s project meets the rule’s standards. 
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Renewable energy reuse projects is not benign and should not be allowed a permit-by-rule 
process.  There are few renewable energy reuse projects that can be imagined that don’t require 
significant structures, plans for sediment and erosion controls, as well as storm water and 
vegetation control plans. It is inconceivable that DEP would forfeit their role in reviewing and 
approving these types of post-closure projects.  
 
The District could support permits-by-rule for passive recreation without structures but for no 
other post-closure activity.  Residents and businesses around closed landfills deserve to know 
that all projects are receiving DEP review and have permit conditions that protect the integrity of 
the landfill systems. 
 
 
• Permits-by-Rule for Small Transfer Stations: Eligible transfer stations could be less 
than/equal to 50 tons-per-day (tpd), or 100 tpd.   
 
The District does not support Permits-by-Rule for Small Transfer Stations.  There are a variety of 
issues that the current permit review and approval process address.  Again, this type of DEP 
recommendation allows proponents of new facilities to self-interpret rules and possibly 
manipulate language to indicate compliance with rules. 
 
The District also questions how DEP can fail to comply with Massachusetts General Law 
requirements for permitting transfer stations as found in MGL Chapter 111 Section 150A.  This 
statute requires permitting oversight. 
 
 
• Self-Certification Transfer Station Permit Renewals: Shift to self-certification with 
presumptive approval for permit renewals where no modifications were made and where the 
facility has a track-record of compliance, rather than individual review. 
 
The District supports presumptive approvals for permit renewals with no modifications and 
where the facility is in compliance. 
 
 
These changes will be coupled with specific measures to promote accountability such as creating 
new permit conditions, record keeping requirements, and certification statement requirements 
that will ensure that applicants are under appropriate obligations to monitor and report 
environmental conditions. MassDEP will also audit the submissions and impose appropriate 
violations for failure to meet all required obligations. 
 
It appears that MassDEP will have to expend staff resources to create new systems and rules that 
will theoretically offer the same results as individual project review and permitting.  It seems like 
a slippery slope to assume that once the new standards and auditing procedures are in place that 
DEP will not continue to eliminate staff oversight so that zero oversight of permit-by-rule 
projects is the norm in a few years.   
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It also seems that DEP will end up in a reflexive, responsive posture when problems arise from 
permit-by-rule projects instead of being pro-active in the beginning of the process.  In worst case 
scenarios, DEP may “save a dime” up front and “expend a dollar” playing catch up with projects 
that fail and create environmental pollution or damage surrounding properties. 
 
2. Certified 3rd Party Inspectors for Active Landfill Inspections 
 
MassDEP proposes to expand on the existing condition in most solid waste landfill permits for a 
private annual compliance inspection by creating a list of certified solid waste inspectors and 
annually assigning these inspectors a specified number random inspections of each of the 24 
active landfills (at the permit holder’s expense). This will allow MassDEP to focus its staff on 
highest priority activities and will benefit environmental compliance. Third-party inspection 
results would be forwarded to MassDEP for auditing and enforcement follow-up, and would 
therefore allow MassDEP to target its own inspection resources to those facilities with the 
greatest need for agency attention. This proposal will also allow MassDEP to require facilities to 
undergo review and inspection more frequently than MassDEP’s resources currently allow. 
MassDEP will establish specific measures to impose third-party inspector accountability through 
eligibility and competence criteria and reporting requirements. MassDEP will also establish 
specific auditing procedures to screen and oversee the work performed by third parties. 
 
In general, the District supports this proposal.  There are many professionals that would be 
qualified and competent to conduct landfill inspections.  One issue becomes the additional cost 
that landfill operators will have to pay for the 3rd party inspections.  It would be reasonable for 
DEP to suggest a fee schedule for certified inspectors so that there is a level playing field for all 
inspectors and facilities.  The other issue the District recognizes is that DEP may slowly remove 
itself from the auditing of inspection reports and inspector accountability.  This would not be an 
acceptable outcome of this proposal. 
 
 
 
The District commends Commissioner Kimmell for beginning to look at cost-savings for 
MassDEP.  However, the District is concerned that the Commissioner’s proposed regulatory 
reforms lack specifics, lack a clear process for formalizing changes, might conflict with 
Massachusetts General Law, and rely on reducing direct oversight for projects that might end up 
costing the DEP more financial resources in the long run.   
 
 
Submitted by Jan Ameen, Executive Director 
413-772-2438 
fcswmd@crocker.com 
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December 5, 2011 
 
Commissioner Kenneth Kimmel 
MA Dept. of Environmental Protection 
One Winter Street 
Boston, MA  02108 
 
Dear Commissioner Kimmel: 
 
Thank you for the opportunity to comment on DEP’s Draft Action Plan for Regulatory Reform.  
We are well aware of the need for DEP to target its resources to deal with the most serious 
environmental challenges and also to use its resources as efficiently as possible.  We applaud the 
guiding principles established to guide the process including that any reforms should ensure that 
current environmental protection standards are not diminished, that there is no curtailing of 
public process and that the burden for environmental protection should not be shifted to 
municipalities that face the same shortage of resources as DEP with the added disadvantage of 
having less expertise and experience with these issues than DEP.   
 
We will highlight a few of the proposed reforms where we either have the most reservations or 
feel you are headed in the right direction.  As has been mentioned at the various meetings, we 
cannot give a final response until the actual language for the reforms are known. 
 
Let me begin with a general comment on some of the proposals that call for general permits or 
permits-by-rule or the use of private qualified professionals to allow DEP to spend less time on 
permit reviews and more time on audits/inspections/enforcement.  While we don’t close the door 
on these approaches, particularly given DEP’s constrained resources, we do have reservations 
about these shifts based on what we have experienced with the hazardous waste site clean-up 
program.  While we might be persuaded that DEP does not need to audit 20% of the cleaned up 
sites but only a statistically significant sample, what is as troubling as the decrease in the number 
of audits is the cuts to the staff of the Licensed Site Professional Board that has responsibility for 
licensing and regulating LSPs and ensuring high standards of practice.  These cuts do not give us 
confidence that a) we are getting the results we need to protect the environment and public health 
and b) similar programs won’t suffer the same fate in the future.  Given what we have seen 
happen for this particular program and how hard it has been to get attention paid to this issue 
during our budget work, it is difficult to be enthusiastic about programs that take a similar 
approach.  We would need to have some confidence in DEP’s ability to use existing funds or 
raise additional revenue to fund the audit/inspection/enforcement functions to be supportive of 
these approaches.    
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Wetlands, Waterways and Coastal Resources 
In terms of the proposed changes to the Wetlands regulations, of most concern is # 6: Buffer 
Zone General Permit.  We agree with MACC that developing standards for buffer zone work 
would meet both DEP’s goal of less staff time spent on permit review while at the same time 
improving environmental outcomes.  We prefer this approach to a general permit which would 
eliminate review for certain projects in the buffer zone.  MACC offers a number of suggestions 
including amendments to and more clarity of minor project provisions and using a “Presumption 
of Significant Adverse Impact” approach where the burden of proof would be on the applicant to 
demonstrate that the project will not impact the wetlands.  We believe both these suggestions are 
worth DEP consideration. 
 
# 4: Small Docks and Piers: What is important to us is developing an appropriate definition of 
“small” and some way to take into account and prevent ecological harm and/or barriers to public 
access from cumulative impacts from “small” docks and piers. 
 
# 8: Expedited Permitting for Ecological Restoration Projects: We have seen expedited 
permitting become the accepted approach for certain development projects and strongly support 
this approach for projects that would restore ecological functions.   
 
# 9: Limited Project Status for Renewable Energy Projects: As you know ELM is working hard 
to support a shift from fossil fuels to renewable energy.  It is not clear from the proposal what the 
current barrier is and to what extent this approach will free up DEP staff time or whether this 
approach can guarantee that one environmental good that we support does not result in other 
unacceptable environmental impacts.  We would need to see details of any proposal before we 
could fully support this approach.  
 
Waste Site Cleanup 
# 18: Site Cleanup: Eliminate Tier I Permits and/or Streamline Tier Classification, Revise 
Numerical Ranking System (NRS)  
Our interest here is to be certain that the public can still easily understand which sites in the 
Commonwealth are the most seriously contaminated.  When ELM developed its State of the 
Environment Report in 2006, one of our indicators was 21E sites and having the Tier 1 
Classification made it fairly simple to report on progress in cleaning up these most contaminated 
sites.  If there are other ways to more quickly characterize these sites as the top priorities, we are 
open to that but we don’t want to lose our ability to easily monitor progress on this group. 
 
Other 
#20: Revise Fees to Incentivize Better Results 
Having participated in several meetings at DEP with representatives of the regulated community, 
we fully support this approach, particularly since the business community is supportive as well.   
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Given that fees have not increased in a number of years, we fully support the 17% cost of living 
adjustment that DEP has mentioned and if there are particular fees that should be increased more 
to achieve desired results, we support that as well.  We offer to work with DEP to find a way that 
these revenues can be used explicitly to support DEP’s functions.  We also commend DEP for 
taking on the huge task of modernizing its IT capacity that will lead to efficiencies and more 
transparency in the future.    
 
Thank you again for the opportunity to comment.   
 
Sincerely, 
 
 
Nancy Goodman 
Vice President for Policy 
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  CCrraannbbeerrrryy  LLaanndd  UUSSAA  
CCaarrvveerr  CCoonnsseerrvvaattiioonn  CCoommmmiissssiioonn  
 Town Hall, 108 Main Street                                                                  Telephone: 508-866-3482 
Carver, Massachusetts 02330                                                                 Fax:  508-866-3430        
 
5 December 2011 
 
Draft Regulatory Reform Action Plan 
Commissioner Kenneth L. Kimmel 
c/o Jakarta Childers, Commissioner’s Office 
Mass DEP 
1 Winter Street, 2nd Floor 
Boston MA 02108 
 
Comments for DEP regulation reform 
 
Dear Commissioner Kimmel: 
 
Thank you for the opportunity to comment on the DEP’s proposed regulatory reforms.  On 
behalf of the Carver Conservation Commission, I would like to offer the following comments. 
 
Page 1 of the draft document states, “proposed reforms will not weaken or undermine 
environmental protection standards.  Changes that reduce direct oversight will be coupled with 
robust compliance and enforcement mechanisms.” 
 
Comment: 
To ensure that environmental standards are not weakened or undermined, the DEP’s review 
process—and especially the Superseding Order of Conditions (SOOC) review process, since that 
is where it is being proposed that the DEP will expend most of its review resources—needs to 
show more respect for the local Conservation Commission’s determination or decision when 
issue the original Order of Conditions (OOCs) for a project.  In my 12 years as the Carver 
Conservation Commission’s Agent, with almost 260 permits approved and issued by the 
Commission, the Commission has only had three denials/OOCs and one Determination of 
Applicability (DOA) appealed to the DEP.  Yet, in all four of those cases, the DEP has issued 
SOOCs/SDOA that contradicted the Commission’s decisions in egregious ways so that the effect 
was a significant weakening of environmental protection. 
 
Page 2 states that, “None of the proposed reforms will transfer new responsibilities to 
municipalities…”   
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Comment: 
This is an excellent reform and very welcome.  However, there are no suggestions by DEP on 
how they are going to do this. 
 
Page 5, Item 6:  Buffer zone general permit.  
 
Comment: 
DEP appears to be devaluing the buffer zone yet again when all best scientific evidence available 
clearly illustrates that the buffer zone is important to the quality of the wetland resource. If DEP 
is going to continue to reduce review of buffer zone in favor of actual alteration, then they need 
to strengthen the requirements for actual buffer zone protection.  The general permit suggestion 
appears to shift the burden of proof from the applicant to the commission. It also doesn’t appear 
to provide a mechanism for verifying information or oversight of the project as proposed. How 
will this reduce SOOC review for buffer cases? This sounds like DEP is proposing another 
exemption when there will not be public review, something DEP stated at the meeting wouldn’t 
happen. This is likely to lead to more enforcement issues for municipalities. This also brings into 
question the validity of the information submitted, i.e., is data being manipulated to avoid 
regulatory requirements? 
 
Page 5, Item 9:  Limited Project status for renewable energy projects 
 
Comment: 
This is a very welcome reform.  Would the reform apply to projects in the buffer zone only or in 
wetland resource area as well, such as proposed solar panels on cranberry bogs?  If the impacts 
are minimal, it would also seem an appropriate use of a cranberry bog, or cultivated wetland, that 
would have the added benefit of keeping that land out of tax-negative single-family residential 
development when the downturn in the cranberry industry otherwise leaves these landowners 
with little choice but development of their uplands. 
 
Page 9, Item 18:  “Regulatory-mandated site clean-up process (known as the Massachusetts 
Contingency Plan [MCP])” 
 
Comment: 
The DEP needs to find some way to take more initiative in these contaminated site clean-ups 
instead of waiting for cities and towns to have the wherewithal, the time, or the money to attack 
head-on the clean-up of hazardous sites in their boundaries.  Compliance should be mandated in 
word, not just on paper, and followed up with towns in a way that assists them, e.g., letting towns 
know the grants available to municipalities for site assessment and offering to help them through 
that process.  The Town of Carver was the recent recipient of one such grant and the process and 
outcome have been terrific, with many thanks to the DEP.  However, not all towns have full-time 
Agents or the wherewithal to follow through on such projects or the knowledge that such funding 
even exists and DEP might consider playing a bigger role in that. 
 
Finally, on a different note:  response time and assistance from DEP to towns’ and cities’ request 
for information should be speedy and more consistent across the spectrum of DEP staff.  In our 
experience, responses from DEP to questions have ranged from “same-day,” which is extremely 
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helpful, to “never,” which is not helpful at all.  Improved direct municipal assistance would be 
valuable since discussions with DEP lead to varying results and are inconsistent from person to 
person and region to region.  If DEP is to make the claim that they will assist the conservation 
commission, more effort should be placed on the consistency of the technical and regulatory 
assistance. 
 
 
Yours truly, 
 
Sarah G. Hewins, Ph. D., Agent 
Carver Conservation Commission 
 
file 























David Standley 
4 Spillers Lane 

Ipswich, Mass. 01938 
(978) 356-7174 

 
December 5, 2011 
 
Commissioner Kenneth Kimmel 
MA Department of Environmental Protection 
One Winter Street, 2nd Floor 
Boston, Mass. 02108 
 
Re: Draft Action Plan for Regulatory Reform 
 
Commissioner Kimmel: 
 
Thank you for this opportunity to comment on your Draft Action Plan for Regulatory Reform. My 
comments are based on my own knowledge and experience, including terms as Commissioner of your 
agency and as Water Division Director, EPA Region 8; decades of professional experience in 
environmental management in Massachusetts; and over a decade as a member and current Chair of the 
Ipswich Conservation Commission. These comments are my own and do not necessarily reflect the views 
of that Commission or of the Town of Ipswich. 
 
It is unquestionable that a vigorous response is required to the unjustifiable and highly regrettable slashes to 
the budget of your agency. I commend you for undertaking this effort, although I disagree strongly with the 
direction you are proposing. I regard your plan as far more politically responsive than environmentally 
responsible. My basic recommendation is that you completely reconsider your fundamental approach for 
the reasons set forth below. Bear in mind that I do acknowledge a lack of knowledge of the distribution and 
balance of skills currently available to you in the Department as a result of ongoing budget reductions, and 
that such consideration may have had an effect on your choice of program areas to select for regulatory 
reform. 
 
It is to be earnestly hoped and expected that as our economy ultimately and inevitably improves so will the 
total resources of DEP and the share of the Massachusetts budget allocated to its environmental programs. 
However, that "resurgence", assuming it happens, will significantly lag the resurgence in economic activity 
that will place increasing strains and threats to environmental resources and on DEP, for these reasons. It is 
the resurgence in economic activity that will increase state revenues, which will lag the resurgence by one 
or more years. There will be much competition for shares of those increased revenues, and DEP is unlikely 
to be a very strong competitor in the initial stages of that competition. Once it gains resources, the 
Department will have to seek talent in an increasingly competitive market. 
 
What this says to me is that the focus of your regulatory reform must be to prevent as far as possible 
irreversible losses of environmental resources. Once land has been altered, it is altered for all practical 
purposes forever. When the environmental values of a plot of land are lost or degraded they are 
irretrievable. Of all the programs you administer, those related to protection of coastal and other wetlands 
and wetlands-related landforms (e.g., the Wetlands Protection Act and Chapter 91 programs), those related 
to large-scale changes in land and water use (e.g., sewerage programs), and those protecting the quality and 
quantity of groundwater, should not be weakened. The mounting threat of global warming/climate 
change/sea level rise will not be countered by well-meaning "green energy" programs of Massachusetts. 
(My assessment is there is not now and will not be, nationally or globally, the political will to make the 
necessary changes until it is too late.) We must be prepared over the coming decades to adapt-adapt to sea 
level rise, to increases in storm intensity and frequency, to changes in flora and fauna. This adaptation 
process must begin now. Assured protection of existing lands and landforms that can buffer or help us 
adapt to those aberrations must be of highest priority. 



 
Your draft Program places considerable reliance on local programs and activities. These have been and 
probably will continue to be quite variable, from place to place and time to time, in their effectiveness, 
reliability, consistency and rigor. Municipal programs are as subject to economic and political pressures as 
are those of the state, and in most cases are heavily dependent on unpaid and sometimes poorly trained and 
oriented volunteers. The stabilizing influence, tending to dampen excesses in both directions, has been the 
oversight exercised by and education provided by DEP. Diminishing this oversight as you propose is in 
my opinion most unwise. The focus of regulatory reform should be to strengthen land protection programs 
at the state and local level. 
 
In this context, I note with dismay the decision of EOEEA to further diminish the ACEC program, and find 
in that decision support for my argument that you should not take comparable steps. 
 
Other environmental management programs where losses can be reversed or where adverse impacts 
over the short term are minimal or where threats to public health can be contained while awaiting 
later correction are where the reductions or regulatory reform should be focused. 
 
Emission control programs should be reviewed for adaptation of the hazmat "LSP" approach. I’m a 
strong disbeliever in "self-certification" programs, believing that self-interest will too often be the 
stimulus for deception and in the absence of really strong monitoring and enforcement, will prevail. I 
question whether at present you have the capacity to provide that strength. 
 
Please do not infer from these succeeding specific comments any diminution of the strengths of the 
convictions expressed above. 

 
II. Action Plan for Regulatory Reform 

A. Wetlands, Waterways and Coastal Resources 

2. Chapter 91 Licensing:  Revise Restrictions on Timeframes 
It should be made clear that the existence or issuance of a Chapter 91 license by DEP only constrains a 
Conservation Commission from issuing a less restrictive Order of Conditions, and that DEP should not 
override a Conservation Commission action based solely on the Chapter 91 license. 
 

4. Chapter 91 Licensing:  General License for Small Docks & Piers 
The same comment applies. 
 
5. Wetlands:  Targeted Review by DEP 
Timely issuance of file numbers would reduce delays at the local level and is supported. The remainder 
of this section equates to reduced oversight by DEP of local actions and is not supported, for reasons 
given above. If necessary, staff should be shifted from non-wetlands programs to support this 
oversight. Ideally, DEP comments should be received by local Commissions prior to the initial public 
hearing on a given NOI. 
With respect to S00C’s, local Commissions should be given full enforcement authority with respect to 
those Orders; and not be limited to referring observed violations to DEP for enforcement. 
 
6. Wetlands:  Buffer Zone General Permit 
This was a bad idea when originally proposed and adopted. It should not be continued, much less 
expanded. Protection of wetlands through limitation on alteration of buffer zones is critical to long-
term success. DEP’s practices in that regard are generally inadequate. Local Commissions, whether or 
not they have adopted local regulations under local bylaws, should not be constrained from exercising 
best judgment regarding allowable activities in the buffer zone. 
Otherwise, situations are likely to arise where an applicant takes advantage of 310 CMR 10.02(b), but 
the Commission has established a higher degree of protection under local bylaws and regulations. If 
such a Commission determines that additional protection of the resource is appropriate it will be forced 



to issue different Orders of Conditions under the WPA and the local Bylaw. A Superior Court appeal 
will ensue, delaying the project, increasing costs, and in some instances the Court is likely to decide 
based on the DEP regulation. Protection will be lost. 
 
7. Wetlands:  Exemptions for Regulated “Resources” Created by Stormwater Management 

Structures 
The exemption of stormwater “wetlands” concerns me because most of these structures do not function 
to today’s standards. In addition many have not been maintained and some were even constructed in 
actual resource area. Not to mention who does all the review to prove the structures function to today’s 
standards and how do commissions review that review? 
 
9. Wetlands: Limited Project Status for Renewable Energy Projects 
“Limited Project” status for solar farms in wetlands? I hope my interpretation of the proposal is 
completely off base. As suggested above, in my opinion Massachusetts efforts to counter global 
warming while well-intentioned and symbolic are essentially meaningless in the global picture. To 
foster degradation of critical land resources for such purposes is seriously short-sighted. Our focus 
must be on adaptation. Wetland resources are critical to that objective. 
 

10. Wetlands, Chapter 91, 401 (& Others?):  Improved Regulatory Mechanisms for Approving New 
Energy Technologies -- Other New Technologies 

I feel this proposal takes the wrong tack. When an “innovative” project gets installed, the damage is 
done. (“The moving finger writes, and having writ, moves on. Nor all your piety and wit can change 
half a line, Nor all your tears erase a word of it.”) So when monitoring and reporting show 
unacceptable damage, what is to be done? Remove the project, at the cost of additional damage and 
cost? Innovation should be reliably and responsibly shown, at the outset by the proponent, to have 
negligible potential for environmental harm, or should only be permitted initially at a locus where the 
damage, if any, would be inconsequential and the project reasonably could be modified or removed 
and the site restored. 
 

B. B. Wastewater 
 
11. Sanitary and Industrial Wastewater:  Eliminate Sewer Extension & Connection Approval 
Please reconsider the decision to eliminate such approvals for all sewer extensions. Long extensions 
facilitating changes in land use over large areas deserve and demand greater environmental scrutiny 
than will be provided at the local level (i.e., “none”, in many cases). Elimination of MEPA review 
would be a major step backwards in sound environmental management. 

 
C. Solid Waste 

15. Solid Waste: Permits-by-Rule and Self Certification for Certain Landfill & Transfer Station 
Activities 
As stated above, I am opposed to self-certification, and recommend an alternative “LSP” approach. 
 

E. Other Areas 

19. Many Programs:  Self-Certification for Certain Permit Renewals 
  Same comment as under 15 above. 
 
Respectfully submitted, 
David Standley 



 
 

 
 
 



 
 
 
 
 
 

 

The Nature Conservancy in 
Massachusetts 
99 Bedford St., 5th floor 
Boston, MA 02111 

tel [617] 
532.8300 
fax [617] 
532.8400 
 

/ h
December 2, 2011 
 
Commissioner Kenneth Kimmell  
MA Department of Environmental Protection  
One Winter Street  
Boston, MA 02108  
 
Via Email: MassDEP.Commissioner@state.ma.us 
 
Re:   Draft Regulatory Reform Action Plan 
  
Dear Commissioner Kimmell, 
 
The Nature Conservancy (TNC) is a global non-profit conservation organization working to preserve 
the plants, animals and natural communities that represent the diversity of life on earth by protecting 
the lands and waters they need to survive.  In collaboration with public and private conservation 
partners, TNC has protected over 20,000 acres of wildlife habitat in Massachusetts, and more than 117 
million acres worldwide. We are pleased to have worked in partnership with the Commonwealth on 
many important conservation initiatives, including the aquatic restoration regulatory working group.  
 
The Nature Conservancy commends DEP for their efforts to seek regulatory and procedural 
efficiencies and prioritize activities and initiatives to maximize environmental protection with reduced 
resources. Thank you for the opportunity for input. We offer the following comments on proposals 
related to Wetlands, Waterways and Coastal Resources: 
 
Coastal/Dredging Programs: Permit Consolidation and Wetlands (& Others?), and   
Expedited Permitting for Ecological Restoration Projects, e.g. Dam Removal, Inlet Widening, Stream 
Daylighting, etc.  

TNC strongly supports consolidation of Wetlands Protection Act, Chapter 91 and 401 Water Quality 
Certification applications and expedited permitting for ecological restoration to accelerate the pace and 
scale at which the Commonwealth’s rivers and wetlands are restored. In partnership with the Division 
of Ecological Restoration, Division of Marine Fisheries and others, we have made great progress in the 
past decade to restore the Commonwealth’s rivers, diadromous fish, shellfish, eelgrass, and salt 
marshes. Collectively, we have established a strong base of technical expertise on a wide range of 
projects in diverse settings, from dam removal on cold water streams in the Berkshires to shellfish 
restoration on Cape Cod. 
 
This experience provides a foundation for developing eligibility criteria and conditions for restoration 
permitting that will reduce time and costs for both DEP and applicants while enhancing the 
environment.  Following are some examples of priority issues we hope will be addressed in draft 
regulations: 
 

• Address restrictions on dredging and filling for restoration purposes in ACECs and ORWs  



• Continue to refine Notice of Intent and Order of Conditions forms to better represent  
restoration project benefits and impacts  

• Develop guidance clearly distinguishing pro-active, public-purpose ecological restoration 
projects from other activities and alterations 

•  Address disincentives to replacement of existing road-stream crossing structures with 
structures that meet current standards.  If possible provide incentives for replacing 
infrastructure in a way that restores aquatic habitat and provides flood management benefits to 
communities 

• Develop guidance for sediment management, including conditions for release of impounded 
sediment via natural erosion over time as well as upland reuse or reuse within the site.   

• In addition to combining permit applications for Wetlands, Chapter 91 and Water Quality, 
consider streamlined review through establishing Standard Orders of Conditions and/or 
expanding Limited Project provisions 

• Ensure coordination and consistency with other state and federal regulatory processes affecting 
restoration, such as DMF’s Shellfish Planting Guidelines, MEPA review, and the Army Corps 
General Permit for Massachusetts 

Chapter 91 Licensing: Revise Restrictions on Timeframes 
 
We support revised restrictions on Chapter 91 Licensing relative to the MEPA process, as the current 
approach increases the time required to complete permitting without adding resource protection or 
opportunities for public review.  
 
Wetlands: Targeted Review by DEP  
 
With fewer staff available DEP must be strategic in deployment of its resources. We are encouraged 
that this proposal includes the following: "Note that DEP will continue to provide technical and 
regulatory assistance to the local conservation commission and others via the Wetlands Circuit Rider 
program and other activities." 
 
Wetlands: Buffer Zone General Permit 
 
Wetland buffer zones serve many important functions, including as habitats in their own right. We 
understand that many of the projects reviewed by Conservation Commissions and DEP are for 
activities in the buffer zone that are unlikely to result in adverse impacts to resource areas. A buffer 
zone general permit, if properly conditioned, has the potential to create regulatory efficiencies with 
limited risk of environmental impact. However, DEP should consider coupling any buffer zone general 
permit with performance standards that provide for stronger restrictions in the inner 50 feet of the 
buffer zone. We also suggest exclusions such as drinking water protection areas and important habitats.  
 
Wetlands: Exemptions for Regulated “Resources” Created by Storm Water Management Structures.  
 
We support exemption of storm water structures. The Wetlands Protection Act should not impose 
restrictions on created wetlands and artificial conveyances that prevent them from being maintained to 
serve their storm water management functions.  
 
Wetlands: Limited Project Status for Renewable Energy Projects 



As climate change is a major stressor on global biodiversity and renewable energy generation may 
represent an effective technology and strategy to help achieve significant net reductions of carbon 
dioxide emissions and minimize climate change, the Conservancy supports the use of renewable 
energy facilities when appropriately sited and operated.  
 
At the same time, inappropriately sited and operated facilities will have adverse impacts on globally 
significant biodiversity (species and ecosystems) by fragmenting significant natural habitats, disrupting 
wildlife behavior and increasing mortality rates for sensitive species, including birds and bats. 
 
Given that these regulatory reforms are proposed to provide limited project status for renewable energy 
projects, we ask DEP to consider the impacts to wetland habitats, such as consumption of water, 
changing temperature of water, and/or fragmentation of habitat.  
 
More generally, given the potential impacts to biodiversity posed by inappropriately sited and operated 
facilities, the Conservancy urges DEP to develop and employ science-based standards, practices and 
guidelines that include:  
 

• Assessing the impacts of siting potential energy facilities using spatial data to define 
ecologically sensitive areas;   

• Conducting adequate pre-construction monitoring to assess the potential impacts to avian 
species and post-construction monitoring to assess actual impacts to avian species and inform 
adaptive management; 

• Maintaining existing environmental protections in current laws and regulations to avoid, 
minimize or, if necessary, mitigate the adverse impacts; and, 

• Developing protections that may not already be included in state laws or regulations, such as 
habitat fragmentation, for impacts on ecologically sensitive areas related to the siting of power 
facilities. 

 
Wetlands, Chapter 91, 401 (& Others?): Improved Regulatory Mechanism for Approving New Energy 
Technologies – Other New Technologies 

Given the serious threat of climate change and potential importance of new technologies such as 
energy generation from tides or ocean currents to address it, we are generally supportive of policies 
that may allow innovative projects to proceed on an experimental basis. As noted above, careful 
review and requirements for monitoring are critical.  

 
Thank you for your consideration of these comments.  Please contact me with any questions at 617-
532-8360, or abowden@tnc.org. 
 
Sincerely, 

 
Alison A. Bowden 
Freshwater Program Director 
 
 



  
 

                           

      Office of the  
  CONSERVATION COMMISSION  

            Town of Townsend, 
            272 Main Street 

                     Townsend, Massachusetts  01469 
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                conservation@townsend.ma.us 

Karen Chapman, Chairman      Linda Mack, Vice-Chairman 
Peter Noon, Clerk   Jennifer Pettit   John Stonefield                 
Mary Small        James Deroian 
 
December 2, 2011 
 
Draft Regulatory Reform Action Plan 
c/o Jakarta Childers, Commissioner’s Office 
Massachusetts Dept. of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA  02108 
 
Dear Commissioner Kimmel: 
 
As a Conservation Commission in a small town in north central Massachusetts, we would like to share our 
perspective on the important role of MassDEP in assisting municipalities in implementing the Wetlands 
Protection Act.  While impacts to wetlands are less here than in densely developed areas, wetlands are 
coming under ever increasing pressure as developable land is becoming scarce.  As the economy picks up, 
whether “green” or otherwise, that pressure to fill wetlands will only increase.  Consequently, local 
Conservation Commissions are on the “front line” in the effort to protect our wetlands for all of the values 
and functions listed in the Act.  The water we drink is just as important as the air we breathe, and we all 
know that wetlands serve to purify and recharge our ground and surface waters.  Wetlands protection may 
not seem as imperative as the need to “improve air quality, reduce greenhouse gas emissions and boost the 
green economy”, but we will be right back where we were in the 1970s if regulatory protection is reduced.  
We can construct alternative energy sources and new businesses, but we have not found it easy to recreate 
functioning wetlands. 
 
The DEP Central Region office has been highly responsive to this Commission’s needs.  Never has the 
Commission been unable to act because of DEP’s untimely issuance of comments after reviewing a NOI.  
Rather, the Commission welcomes those comments, and finds the knowledge that DEP has reviewed a permit 
application to be extremely reassuring during their own review process.  Waiting for DEP to issue a File 
Number only after reviewing the NOI serves as a much needed “check and balance”.  Development pressure 
on a small community, with an all-volunteer Commission that usually does not have any initial expertise, 
legal or engineering experience, needs a strong counterbalance if we are to protect our wetland resources.  
Small municipalities look to DEP for strong guidance and expertise, particularly when they cannot afford to 
obtain legal counsel.  The Commonwealth delegated the authority of administering the Wetlands Protection 
Act to local Conservation Commissions.  Those Commissions are in the forefront of their community in the 
effort to protect wetlands; therefore, the Commonwealth should provide DEP with the resources to provide 
these boards with the assurance of a technical review prior to issuing DEP File Numbers.   
 
With that in mind, the Central Region has been struggling without a Circuit Rider for almost two years.  The 
program was indispensable to this Commission for their technical expertise, whether it was getting a quick 
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answer, no-cost training for the Commission and presentations to the community on the WPA, stormwater 
and other regulatory programs.  Reinstating the Central Region Circuit Rider would take a significant burden 
off the DEP staff reviewers to whom we turn for advice, and allow them more time to focus increased 
scrutiny on more significant wetland impacts.  We fail to understand why the Central Region Circuit Rider 
was not replaced in January 2010, while the other regions have been fortunate to have their Circuit Riders 
continuously funded.        
 
We question the rationale for reducing direct oversight with “robust compliance and enforcement 
mechanisms”.  While that may sound effective on paper, direct oversight prevents damage to our wetlands, 
while compliance and enforcement punishes for damage already done.  All too often we hear homeowners 
and developers tell us that they considered “just doing it”, “do it and claim you didn’t know later”, and “its 
easier to ask for forgiveness than permission”.  Only the knowledge that Conservation Commissions are 
present and watching with backup from DEP deters violators.  Working with developers is a more positive 
experience for all, rather than enforcement proceedings.  In conducting the business of their daily lives, 
Commissioners see developers, homeowners and others with whom they must sit across the table in a public 
hearing and make decisions that affect their livelihood in one way or another.  It is not fair, nor is it wise, to 
reduce the level of professional, technical support to those in the field.   
 
We also question whether a Buffer Zone General Permit would be beneficial.  Would certified vernal pools 
within another resource area only be granted 50’ as well?  Townsend has a 50’ No Build policy, and a 35’ 
No Disturb buffer zone.  Builders place their foundations up to the 50’ line, leaving a 15’ strip of lawn for a 
back yard.  The Commission is considering increasing those distances in order to better protect the wetland 
function.  DEP’s establishment of a general permit for the outer 50’ will not save time for Conservation 
Commissions; rather it would complicate matters as local communities try to determine where best to “draw 
the line” to protect their wetland resource areas under their Bylaw.  Conceivably, DEP will have significantly 
less visibility and influence in the protection of the natural resources of Massachusetts as applicants get their 
general permit without any review process.  The tough questions will have to be asked by local Commissions 
alone, without DEP’s support.  It is an undue burden to place on local Commissions. 
   
We do concur that reforms to facilitate or streamline permitting for a wetland or environmental enhancement 
project are worthwhile.  It makes no sense to deter someone who is willing to take on a project that would 
benefit the environment with what appears to be an overwhelming amount of paperwork.   
 
Perhaps rather than taking on new responsibilities with 1/3 less staff than 2010, such as the Global Warming 
Solutions Act and the Massachusetts Mercury Management Act, the Administration should focus on 
supporting DEPs efforts to meet their existing responsibilities assigned by legislation.  You cannot squeeze 
water from a stone, so perhaps the time has come to just say “No” unless staffing levels are returned to 
earlier levels.  
 
Thank you for considering our comments. 
 
Sincerely, 
 
 
Townsend Conservation Commission 
 
cc:  Governor Deval Patrick 
      Senator Jennifer Flanagan 
      Representative Sheila Harrington 
         



December 2, 2011        
 
Commissioner Kenneth L. Kimmell 
Draft Regulatory Reform Action Plan c/o 
Jakarta Childers, Commissioner’s Office 
Massachusetts Department of Environmental Protection 
1 Winter Street, 2nd Floor 
Boston, MA 02108 
 
SUBJECT:  Commissioner’s Draft Action Plan for Regulatory Reform at MassDEP 
 
Dear Commissioner Kimmell: 
 
Verizon New England, Inc. (Verizon) very much appreciates the opportunity to provide our comments, 
observations, and suggestions concerning the October 24, 2011 Commissioner’s Draft Action Plan for 
Regulatory Reform at MassDEP, and appreciates the significant amount of time and effort that the 
Massachusetts Department of Environmental Protection (MassDEP) has devoted to maintaining its high 
standards for environmental protection over the years.   
 
This letter provides a general description of the underground conduit installation work that Verizon has 
been undertaking over the past several years throughout Massachusetts, our comments concerning 
selected targeted regulatory reform items related to Wetlands, Waterways and Coastal Resources, and 
additional targeted regulatory reform items that have not been included in the Wetlands, Waterways and 
Coastal Resources Section of the Action Plan. 
 
 

General Description of Verizon’s Underground Utility Work 
 
Over the past several years, numerous Massachusetts cities and towns have entered into franchise 
agreements with Verizon to provide internet, video and digital phone service. 
 
Once the appropriate permits are obtained, the proposed utility installation work is completed within 
existing utility easements and rights-of-way, within existing road shoulders and/or landscaped areas.  A 
portion of the work is completed within the buffer zones to wetland resource areas, and a concerted effort 
is made to avoid work within actual resource areas. The conduit installed by Verizon consists of 1.25-inch 
diameter PVC pipe, and is installed in excavations of a maximum of 12 to 15 inches in width and 18 to 24 
inches in depth.  One to seven conduits are installed in each trench. The excavations are completed using 
a “Ditch Witch” or similar narrow/shallow trenching tool, and backfilled using material from the 
excavation after placement of the conduit.  All excavation areas are backfilled within one day of 
installation of the conduit.  Trench areas are tamped, loamed and seeded, or mulched to match existing 
landscaping.  In areas where the work crosses paved surfaces (i.e., side streets and driveways) the work 
areas are restored with asphalt paving to match existing surface features.  
 
 
 
 



Comments 
 
Section A.6. Wetlands: Buffer Zone General Permit 
 
Verizon is in support of a general permit or other similar regulatory provision for certain activities that are 
proposed for the outer 50 feet of the buffer zone to inland wetlands.  We feel strongly that the activities 
included in this general permit and/or provision should include the installation of underground utilities 
that result in minimal disturbance to the buffer zone, such as the conduit installation work described 
above. 
 

Additional Regulatory Reform Ideas 
 
 
Wetlands: General Permit for Minimal Disturbance Underground Utilities 
 
In addition to the general permit proposed in Section A.6., we also recommend establishing a general 
permit or other similar provision for underground utility installation activities that result in minimal 
disturbance to the buffer zone. The general permit and/or provision would be limited to proposed 
activities within the buffer zone only.  This proposal will reduce MassDEP staff time spent on SOOC 
review for buffer zone cases that fall within this category, and will save a tremendous amount of time for 
project proponents and Conservation Commissions alike. 
 
Wetlands: Exemption for Underground Utility Projects in Previously Disturbed Areas. 
 
We recommend that underground utility installation activities proposed for the outer 50 feet of the buffer 
zone to inland wetlands within previously disturbed areas be considered an exempt activity. This proposal 
will reduce MassDEP staff time spent on SOOC review for buffer zone cases that fall within this 
category, and will save a tremendous amount of time for project proponents and Conservation 
Commissions alike. 
 

Closing 
 
Again, Verizon very much appreciates the opportunity to provide our comments, observations and 
suggestions in this letter concerning the Commissioner Kimmell’s Action Plan for Regulatory Reform at 
the MassDEP. We look forward to continuing to work with the Commissioner so that the Action Plan in 
its final form allows the agency to reduce staff time spent on these activities while maintaining its high 
standards for environmental protection. 
  
We hope that you will feel free to contact us should you have any questions or if you would like any 
additional information concerning the information that we have provided in this letter.  
 
Very truly yours, 
 
 
Robert Coulter 
Engineering Section Manager 
978-275-4145 
robert.a.coulter@verizon.com 
 
Verizon New England, Inc. 

mailto:robert.a.coulter@verizon.com
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\begin_layout Standard
This follows Commissioner Kenneth Kimmell's October 24 request for comments
 on a draft action plan for regulatory reform.
\end_layout

\begin_layout Standard
As a taxpayer, prospective employer and a professional practitioner in the
 State of Massachusetts, I certainly appreciate the opportunity to provide
 comments on regulatory reform at the Massachusetts Department of Environmental
 Protection (MassDEP).
\end_layout

\begin_layout Standard
I highlight three over-riding concerns: duplicate regulation, continued
 administration and enforcement of obsolete regulations and the existence
 of burdensome regulations that benefit neither the environment nor citizens
 doing business in this state.
 It is my belief that regulatory reform must rise to the highest levels
 of priority at all levels of government.
 The State of Massachusetts and the Federal Government must both cut expenses
 and enable a climate conducive to economic growth.
\end_layout

\begin_layout Standard
The following paragraphs highlight specific comments to Commissioner Kimmell's
 proposal.
 I highlight additional program areas that should also be subjects of regulatory
 review and reform.
\end_layout

\begin_layout Section
Duplicate Regulation
\end_layout

\begin_layout Standard
General comment: there is no need for duplicate and overlapping regulations.
\end_layout

\begin_layout Subsection*
Paragraph 11: Sanitary and Industrial Wastewater ...
\end_layout

\begin_layout Standard
MassDEP proposes to eliminate its separate certification and approval of
 sanitary and industrial connections.
 I laud this measure.
\end_layout

\begin_layout Standard
The United States Environmental Protection Agency (EPA) has primacy on administr
ating and enforcing water pollution control regulations.
 EPA regulations impose direct requirements on sewage treatment plants under
 the National Pollutant Discharge Elimination System (NPDES).
 Local sewage treatment plants in turn enforce wastewater pretreatment requireme
nts.
 Because wastewater discharges are already regulated by the EPA and local
 sewer authorities, there is no merit to MassDEP developing and enforcing
 regulations as well.
\end_layout

\begin_layout Standard
Mention is made of focusing efforts on 'industrial pretreatment'.
 Since industrial pretreatment is already regulated under the EPA pretreatment
 regulations
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 and local sewer authorities are required to enforce the regulations, this
 is also an area where MassDEP can release its resources.
\end_layout

\begin_layout Standard
Summary: do not regulate wastewater discharges that the EPA and local sewer
 authority already regulate.
\end_layout

\begin_layout Subsection*
Paragraph 13: Eliminate Duplicate State Approvals
\end_layout

\begin_layout Standard
Both MassDEP and local boards of health regulate discharges from underground
 sewage disposal systems (septic systems) .
 I agree with MassDEP's proposition that there is no need for the duplicate
 regulation.
 MassDEP proposes to shift permitting authority to local boards of health.
\end_layout

\begin_layout Standard
I suggest that a slightly different tact be taken for this good idea.
 I suggest that MassDEP regulate septic system discharges for the following
 reasons:
\end_layout

\begin_layout Itemize
The concerns with water pollution and protection of the public health are
 uniform across the state.
\end_layout

\begin_layout Itemize
Local boards come and go with members having wide ranges of experience with
 septic systems and the regulatory process in general.
\end_layout

\begin_layout Itemize
MassDEP generally has a higher and more consistent level of expertise in
 this area than disparate boards of health.
\end_layout

\begin_layout Itemize
MassDEP's managing this program ensures the uniformity of regulation across
 the state.
\end_layout

\begin_layout Standard
Summary: regulate wastewater discharges under the existing State Sanitary
 Code to insure uniform regulation and application of the same.
\end_layout

\begin_layout Subsection*
Greenhouse Gas Registration: Duplicate Regulations
\end_layout

\begin_layout Standard
MassDEP recently inaugurated a new reporting program, complete with an expensive
 and burdensome 3rd party certification.
 It now requires Massachusetts entities to prepare elaborate reports of
 greenhouse gas emissions for some State of California advocacy group.
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\end_layout

\begin_layout Standard
This regulation is an information collection effort that completely duplicates
 information collection efforts already undertaken by others.
 Aside from placing an unnecessary burden on Massachusetts businesses, the
 program benefits no one.
 The following are excerpts from a letter I prepared in February 2011 for
 the local representative to the State of Massachusetts General Assembly:
\end_layout

\begin_layout Itemize
MassDEP wants to know how much each vehicle used by industrial and commercial
 facilities is driven.
 The Department of Transportation (DOT) already collects and has collected
 this information for many years - through the annual vehicle inspections
 every vehicle undergoes.
 Doubtless, MassDEP communicates with DOT.
\end_layout

\begin_layout Itemize
MassDEP wants to know the gas consumption of every vehicle.
 Gas consumption data is already available through the Department of Revenue
 (DOR) sales tax data and the bureaus of weights and measures that calibrate
 gasoline and diesel dispensing pumps.
 Doubtless, DEP communicates with DOR.
 DEP, after all is a tax collection agency as it levies its multitudes of
 'fees' on the state's employers.
\end_layout

\begin_layout Itemize
MassDEP is now looking to gather data on water coolers, drinking fountains
 and air conditioner units.
 An enquiry through Sears and Roebuck and other vendors of this equipment
 will give a good idea of how many of these things are sold.
 The EPA already has emission factors on the quantities of refrigerant leaked
 to the atmosphere from these things.
\end_layout

\begin_layout Standard
Greenhouse gas registration increases administrative requirements on both
 businesses and MassDEP without reducing the likelihood of 'global warming'.
\end_layout

\begin_layout Standard
Summary: Eliminate the Greenhouse Gas Registration Program.
\end_layout

\begin_layout Subsection*
Hazardous Waste Regulation: Duplicate Regulations
\end_layout

\begin_layout Standard
The EPA promulgated a complete set of hazardous waste regulations in 1980.
 MassDEP soon followed with a regulatory program that completely overlaps
 the EPA program and imposes additional 'more stringent' regulations on
 Massachusetts businesses.
 The hazards and need for hazardous waste regulation are the same across
 the entire country.
 There is no need for separate state by state regulation, the EPA wishes
 notwithstanding.
 For Massachusetts to develop, administer and enforce a unique variant of
 the federal regulation makes it more difficult for businesses to compete
 in this state and discourages out-of-state businesses from locating/relocating
 here.
\end_layout

\begin_layout Standard
The need for cost reduction is great.
 I suggest that MassDEP terminate its hazardous waste program shifting its
 efforts to enforcing the EPA regulations as developed and promulgated by
 the EPA.
\end_layout

\begin_layout Standard
Summary: Eliminate the state-unique hazardous waste program; enforce the
 EPA hazardous waste regulations.
\end_layout

\begin_layout Section
Obsolete Regulations
\end_layout

\begin_layout Standard
General comment: obsolete regulations may once have served a purpose.
 They no longer have merit.
\end_layout

\begin_layout Subsection*
Toxic Use Reduction Act
\end_layout

\begin_layout Standard
The State of Massachusetts adopted the Toxic Use Reduction Act (TURA) in
 the 1980's that required businesses to 'plan' for toxic chemical use reduction.
 The program had the positive effect of reducing toxic chemical use in the
 state.
 The regulation had an unusual edict effecting businesses and practitioners
 alike: the need to hire specially MassDEP-certified 'toxic use reduction
 planners' to certify 'toxic use reduction plans'.
 While DEP collects fees from the 'toxic use reduction planner' licensing
 effort, the license serves no purpose at all exept to advance requirements
 rendered obsolete a generation ago.
 Alternate-annual (once every other year) TURA planning has now devolved
 to a rehashing of a 20-year old business plan written to MassDEP specification
 that may or may not have any relevance to a modern business plan that business
 develops.
\end_layout

\begin_layout Standard
The TURA has met its need; it is now time for the program to expire.
\end_layout

\begin_layout Standard
Summary: Eliminate the Toxic Use Reduction Act program.
\end_layout

\begin_layout Subsection*
Paragraph 21: Asbestos
\end_layout

\begin_layout Standard
Asbestos regulation grew from concerns with asbestos found in schools some
 30 years ago.
 The EPA through its Asbestos Hazard Emergency Response Act (AHERA), along
 with the Federal Occupational Safety and Health Administration (OSHA) and
 others devised numerous programs that encouraged the removal of (especially
 friable) asbestos.
 Instead of adopting and enforcing the federal regulations, MassDEP developed,
 administers and enforces state-unique requirements.
 There is nothing unique about the asbestos found in Massachusetts contrasted
 with that found on other states.
 Further, since the majority of high-risk asbestos has been removed from
 service.
 Much, but not all of the MassDEP asbestos program can be eliminated.
\end_layout

\begin_layout Standard
Commissioner Kimmell implies that MassDEP has an obligation to 'ensure that
 homeowners keep themselves safe'.
 Neither MassDEP nor any other government agency has an obligation to force
 homeowners to enhance their personal safety.
 I do suggest however, that MassDEP continue to prepare and distribute fliers
 highlighting safe ways to remove asbestos: do not sand vinyl asbestos tiles
 (VAT); use a heat gun to assist their removal &c.
 Once it is buried in a landfill, asbestos is no longer hazardous waste.
\end_layout

\begin_layout Standard
Summary: Reduce the scope of the asbestos control programs.
\end_layout

\begin_layout Section
Burdensome and Unnecessary Regulations
\end_layout

\begin_layout Standard
General comment: some regulations appear to have no purpose other than to
 stifle economic growth and competitiveness, Portions of the TURA regulation
 focused on 'TURA Planners' and portions of the Sanitary and Industrial
 Wastewater Program pertaining to specially licensed 'wastewater treatment
 operators' appear to fit within the category of 'Burdensome' as well.
\end_layout

\begin_layout Subsection*
Paragraph 12: Wastewater Title 5: Innovative Program
\end_layout

\begin_layout Standard
'MassDEP proposes to streamline the review of 'innovative and alternative'
 ...
 [septic systems].
 This is a good idea whose time has come.
\end_layout

\begin_layout Standard
Historically, private standards-setting organizations such as the National
 Fire Protection Association, (NFPA) the American Society of Testing and
 Materials (ASTM) and many others have set industry consensus standards
 on equipment and practices.
 I would expect that MassDEP could greatly simplify its Sanitary Code regulation
s by adopting requirements stating that system installers will use approved
 equipment to be installed 'in accordance with manufacturers instruction'.
 
\end_layout

\begin_layout Standard
Compliance with the state sanitary code is established from a single parameter:
 the concentration of pollutants down-gradient from subject underground
 wastewater disposal systems.
 If a system treats sewage, it is compliant; if it does not treat sewage;
 it is not compliant.
\end_layout

\begin_layout Standard
Summary: MassDEP proposes to simplify the approval of septic system components.
 Good idea!
\end_layout
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Paragraph 19: Many Programs - Self Certification
\end_layout

\begin_layout Standard
MassDEP acknowledges that facilities carry permits that have a specific
 expiry.
 These permits are similar to drivers licenses.
 Once expired a facility should be able to renew its permit through a presumptiv
e approval.
 This is a good idea whose time has long come.
 I laud MassDEP in suggesting that presumptive approval permitting both
 reduces agency staff load and requirements on businesses and others in
 the state.
 I caution the DEP that should this idea come to pass that it advise all
 facilities of pending expiry of their permits.
 The institutional failure of the State of Massachusetts Department of Transport
ation (DOT) to notify drivers of the impending expiry of their licenses
 is at best lax and reflects poorly on the government of Massachusetts as
 a whole.
\end_layout

\begin_layout Standard
MassDEP clearly states that it will not consider reforming the Title V (air
 operating permits) program, ostensibly due to some federal requirement.
 I believe that if government in general (both federal and state) is seriously
 considering cost reduction and opening doors to econonic growth, then the
 governmental units must cooperate to achieve the most expeditious means
 of environmental protection.
 History has shown that it takes many years for MassDEP to issue Title V
 operating permits notwithstanding any statutory deadlines, even for relatively
 simple facilities.
 Presumptive approvals are much more conducive to business planning and
 jobs creation than the current scheme for air pollution operating permit
 approvals.
\end_layout

\begin_layout Standard
Summary: All operating-type permits are candidates for presumptive approval
 unless there is a compelling reason otherwise.
 'Bureaucratic red tape' is not a compelling reason.
\end_layout
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Closure
\end_layout

\begin_layout Standard
I appreciate the opportunity to offer comments.
 If you have any questions or would like to discuss any of items in further
 detail, please contact the undersigned.
\end_layout
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Sincerely yours,
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Edward N.
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