MassDEP Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection

One Winter Street Boston, MA 02108« 517-292-5500

Charles D. Baker Matthew A. Beaton
Governor Secretary
Karyn E. Polito Martin Suuberg
Lieutenant Governor Commissioner

November 20, 2015

Office of the Select Board
Town of Dartmouth

400 Slocum Road
Dartmouth, MA 02747

RE: Dartmouth Select Board’s Memorandum of Opposition to an Application for
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Dear Selectman:

As discussed at the October 19" meeting between the Town of Dartmouth and the
Massachusetts Department of Environmental Protection (MassDEP), MassDEP has completed its review
of the December 19, 2014 Memorandum submitted by the Town of Dartmouth through its Select Board.
The Memorandum expresses opposition to an application submitted to MassDEP for a Corrective Action
Design Permit for the closure of the Cecil Smith Landfill.

The Town Memorandum raises a number of concerns about the proposed project’s risks to
public health and the environment and argues that MassDEP’s policy for the Re-use and Disposal of
Contaminated Soil at Massachusetts Landfills, Policy No. COMM-97-001 dated August 15, 1997
(“COMM-97 Policy”) and MassDEP’s policy entitled “Revised Guidelines for Determining Closure
Activities at Inactive Unlined Landfill Sites “dated July 6, 2001 (“2001 Guidelines”) is unlawful. MassDEP
has carefully reviewed the information and arguments presented in the Town Memorandum and has
fully considered the issues raised by the Board. MassDEP provides the attached Memorandum to
address the issues raised and to describe the regulatory basis for MassDEP’s approach toward the
closure of unlined, uncapped landfills- including the Cecil Smith Landfill. In reviewing the Town
Memorandum, MassDEP has identified arguments that MassDEP believes are based on incorrect
assumptions and misinterpretation of the law and policies governing state approvals for closing and
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capping unlined landfills. The Town’s Memorandum also includes inaccurate interpretations of
MassDEP documents and statements from MassDEP officials. This Memorandum provides information
to correct these errors.

MassDEP has approached the closure of the Cecil Smith Landfill in a manner that is consistent
with its legal authorities, with its approach to the closures of other unlined landfills throughout the
state, and with the terms of its COMM-97 Policy and 2001 Guidelines for such closures. MassDEP’s
paramount concern remains the protection of public health, safety and the environment, both in
developing landfill closure policies and in applying them to decisions on the closure of the Cecil Smith
Landfill.

At the October 19", 2015 meeting between MassDEP Deputy Commissioner Gary Moran and
staff and Town officials, including Town Manager David Cressman and Select Board members Shawn
McDonald and Kelli Martin Taglietelli, MassDEP indicated that it intends to proceed with issuing a
Provisional CAD Permit for public comment, but agreed that prior to issuing the Provisional CAD Permit,
the MassDEP would look into the status of the Administrative Consent Orders governing the landfill.
MassDEP will provide an update to the Town on these issues before issuing any provisional permit.
Once the Provisional CAD Permit is issued, MassDEP will carefully review all comments on the
Provisional CAD Permit prior to issuing a final decision on the pending application.

Sincerely,

/(/V(é-f:f /‘/ = ’-ji\— =

Martin Suuberg
Commissioner

Cc: Gary Moran, Deputy Commissioner
Millie Garcia-Serrano, Acting Regional Director, SERO
Maria Pinaud, Deputy Regional Director, BAW/SERO
Mark Dakers, Section Chief, Solid Waste, BAW/SERO
Nancy Seidman, Assistant Commissioner, BAW/Boston
Benjamin J. Ericson, General Counsel

Enclosure



MEMORANDUM
To: Martin Suuberg, MassDEP Commissioner

Through: Benjamin Ericson, MassDEP General Counsel
Millie Garcia-Serrano, MassDEP Deputy Regionakbior, SERO

From: Nancy Seidman, MassDEP BAW Assistant Commissioner
Paul Locke, MassDEP BWSC Assistant Commissioner

Re: Town of Dartmouth’s December 19, 2014 Memorandum

Date: November 19, 2015

RESPONSE TO TOWN OF DARTMOUTH’S OPPOSITION
REGARDING PROVISIONAL CAD PERMIT FOR CECIL SMITH LA NDFILL

On December 19, 2014, the Town of Dartmouth, thinatgyBoard of Selectmen, submitted to the
Department of Environmental Protection (“MassDEP"the Department”) an extensive document styled as
Memorandum in Opposition (“Town Memorandum”) toapplication for a Corrective Action Design Permit
for which MassDEP is issuing a draft approval (‘‘Bsnal CAD Permit”). The Provisional CAD Permit
would authorize the closure and capping of thetimaainlined landfill known as the Cecil Smith Lditicht
452 Old Fall River Road in Dartmouth (“Cecil Smitandfill”). The Town Memorandum raises a number of
concerns about the proposed project’s risks toiptiglalth and the environment that MassDEP beliaves
based on incorrect assumptions and inaccuraterstate about the law governing state approvals!ésirg
and capping unlined landfills. Throughout the Tdwemorandum, there are inaccurate citations to BIBSs
documents and statements from MassDEP officiaksntakit of context. As a result, the Town has
misinterpreted MassDEP'’s approach to managing teskeiblic health and the environment during urdine
landfill closures.

MassDEP has carefully reviewed the information argliments presented in the Memorandum and has
attempted to fully consider the issues raised byBbard. MassDEP issues this response to adihesssties
raised and to provide a full explanation of theutatpry bases for MassDEP’s approach toward unjined

uncapped landfills — including the Cecil Smith Lfilhd In writing this response, this Memorandunsal
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provides information to correct misinterpretatidrfacts and policies with regard to MassDEP’s apploto
uncapped and unlined landfills raised in the Towendrandum for all stakeholders.
The Town Memorandum raises five concerns:

(1) MassDEP’s policy for the Re-use and Dispos&antaminated Soil at Massachusetts Landfills,
Policy No. COMM-97-001 dated August 15, 1997 (“COMM Policy”) is an illegal Beneficial
Use Determination that allows soil with contamioatabove permissible risk limits to be used in
landfill closures as grading, shaping and coveenielt

(2) MassDEP’s policy entitled “Revised Guidelifes Determining Closure Activities at Inactive
Unlined Landfill Sites” dated July 6, 2001 (“200Li@elines”) contravenes MassDEP’s Solid
Waste regulations at 310 CMR 19.000 by allowingjlagal expansion of a landfill without a
proper site assignment or proper permitting procesitand by allowing the acceptance of COMM-
97 Soils and wastes before a final closure assegsmeompleted;

(3) The Town contends that the Cecil Smith Lahdfiles not pose any unacceptable risks and the
proposed capping and closure of the landfill woukke the site risks worse;

(4) MassDEP will be allowing material far in exsex what its 2001 Guidelines allow if it approves
the proposed volumes requested by the Project Reop® (the current owner of the landfill and
Boston Environmental Corporation (“BEC”)); and

(5) Unlike the agency’s prior decisions, MassDEB failed to take Town objections to the projett in
account in moving forward with the project, whitte fTown attributes to political motivations to
ensure sufficient disposal capacity for urban cmated soils.

In answer to the Town’s concerns, MassDEP statds th
(1) The COMM-97 Policy is not a Beneficial Use Deteration (“BUD");

(2) The COMM-97 Policy explains how MassDEP interpeetd applies its legal authorities to control
the re-use of contaminated soils at landfills, udithg as part of the closure of inactive unlined
landfills, in a way that is protective of publicdith, safety and the environment;

(3) MassDEP engaged in a very conservative risk asgggsand risk management process that
confirmed the nature and concentration of acceptedshtaminant concentrations in soils and other
soil-like waste materials that could be re-usedm®r and contour material in landfills;

(4) The 2001 Guidelines are consistent with Mad€’3BBolid Waste regulations. The Guidelines
explain restrictions that MassDEP places upon ffeeafi certain solid waste materials in the closure
of inactive unlined landfills to protect public Him safety and the environment;

(5) The Cecil Smith Landfill needs to be propealgsed and capped to eliminate potential future
health, safety and environmental risks posed bygdmtaminants in the landfill;

(6) MassDEP has proposed approving an appropridiene of material to facilitate closure of Cecil
Smith Landfill, and the material will not pose asignificant risk; and

(7) MassDEP has listened to and considered thenBosencerns and those of other stakeholders in
determining the terms and conditions of the Adntiatssze Consent Order No. ACO-SE-14-4001,
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dated March 28, 2014 (“ACO") and the agency wilhtioue to take those concerns into account in
finalizing the Provisional CAD Permit for the laiiti€losure.

When MassDEP makes a determination about the CABiPapplication, it will issue any decision in a
manner that will address the risks posed by thél Sedth Landfill without creating any significanisks to
public health, safety or the environmént.

This response is divided into three sections:B@dkground; (2) Response to Town's Five Concerns;
and (3) Conclusion. The Background section expltie legal and policy context applicable to MasBBE
regulation of the Cecil Smith Landfill. The SecdBekction provides a response to the five concetitiated
in the Town Memorandum. The Conclusion summarizassDEP’s position.

l. BACKGROUND

A. Project Background

The OId Fall River Road Landfill is an inactive limed, uncapped landfill located at 452 Old FaN&ti
Road in North Dartmouth, Massachusetts, and owgdddry Robinson (“Owner”). The property is compdse
of approximately 97 acres as shown on Town ofDanth Assessors Map 72, as Lots 6, 8, and 9.
Approximately 25 acres of the currrent 97 acreeHaeen used historically as a dumping ground f@reety of
solid wastes. In 1975, the Dartmouth Board of Hedite assigned” 60 acres of land to be useddiodfill
operations. The Landfill has been historically refd to by various names, including the Cole (oldCBrook
Pines Landfill, the Clean Communities Landfill, @@ecil Smith Landfill, and the Old Fall River Rokdndfill.
The Boston Environmental Company (“BEC”) has praub® close and cap the landfill under an
administrative consent order.

The Cecil Smith Landfill has a long history. Somm&t in the 1940s the property was purchased by Dr.
Cecil B. Smith, Sr. (“Dr. Smith”). In 1954, sanddagravel operations began and portions of thegrtppvere

used for disposal of solid waste, primarily deniofitdebris. It is likely the areas excavated toersand and

! Elimination of all risk is not possible when managicontaminated material, nor is elimination ofrik required in
order to ensure sufficiently protective outcomeaspfeople and the environment. Even so-called infrgoils from rural
areas contain many chemicals. Many chemicalsoitair naturally in soils pose some degree of heakis. MassDEP’s
mission is to create soil management regulatiodspaticies that reduce risks to levels of no siigaift risk to prevent
unacceptable rates of health issues.
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gravel were used as the primary waste disposasaf@aginning in the early 1960s, Dr. Smith peredithis
son, Mr. Cecil Smith, Jr., (“Mr. Smith”) to manatiee on-site disposal of demolition debris, whichgisted of
brick, wood, steel, pipes, and other Constructiosh Remolition (“C&D”) debris. The total volume &f&D
debris disposed of during the 1960s and 1970skisawn, but it is known that disposal was sporadid a
depended on the pace of urban renewal activitgarly cities and towns. In addition, the propearag also
used for the storage of salvageable material, ipaflg scrap metals, and, therefore, the propessestially
also became a salvage yard as well. On Febru&@@,, Mary Robinson, the former wife of Mr. Smith,

purchased the Cole Brook property from Mr. Smith.

Although the largest volume of wastes disposed tieaCecil Smith Landfill was C&D debris, there is
evidence in public records of disposal of significamounts of other waste material, including wastato
excavated pools and petroleum impacted soils, ripalisolid waste, metal wastes, and suspect ashesto
containing material. In addition, testing datawb@ variety of contaminants present at the sitiding
metals, many different petroleum compounds, PCBIsitile organic compounds (“VOCs”") and semi-volatil
organic compounds (“SVOCs”"), some above applicatalee clean-up standards. The limit of existingteras
associated with the Landfill as determined throagést pit plan conducted in September 2012, cisnsigwo
separate areas. The larger of the two areas ietboa the northerly side of an Algonquin Gas pieel
easement and is approximately 22.5 acres in ateasdcond area is an isolated, landfilled ared@sautherly
side of the Algonquin Gas pipeline easement aagjsoximately 2.5 acres in area. Both landfill arage
uncapped and portions of these areas are situdtieid the 100-foot buffer zone associated with adj

Bordering Vegetated Wetland (“BVW").

In addition, the Cecil Smith Landfill has a longreompliance history and a long history of
enforcement by municipal, state and federal auflesri The Town of Dartmouth Boards of Health and

Conservation Commission both took enforcement antt @ction over the years. MassDEP and MassDPH
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inspected the site and noted violations. MassDEBygd multiple enforcement actions. The site neéerred

to the U.S. EPA for evaluation as a potential Siupet site, but the site was not listed as such.

After multiple unsuccessful administrative and d¢amforcement efforts, in July 2012, MassDEP met
with BEC who, on behalf of the Owner, Mary Robinsproposed to close and cap the Cecil Smith Landfil
through the use of approved grading/shaping méggriasuant to MassDEP Policy #COMM-97-001 and 2001
Guidelines, along with a commitment to post-closuitoring and maintenance during the thirty (3€ar
post closure period. In December 2012, BEC subthitconceptual Landfill closure proposal. Public
informational sessions regarding the proposal \wetd on March 28, 2013, June 27, 2013, and JulpQ13.

In March 2014, BEC submitted a response to pulginroents and a revised/final conceptual closureqwaip
On March 28, 2014, MassDEP executed an Adminiseationsent Order (ACO-SE-14-4001, the “ACQ”") with
BEC and the Owner. The ACO established timefraimesompletion of actions required to be performed
regarding assessment and closure of the Landifdluding submittal of an application for a CorreetiAction

Design permit, the subject of this Response.

B. Summary of MassDEP Authority

As detailed in Attachment A to this Response, M&f8[Das authority under the solid waste, hazardous
waste and State Superfund laws to ensure that jaig® options exist for the re-use and dispositibn
contaminated media, including COMM-97 Soils. MaS#lexercised these authorities in developing the
COMM-97 Policy and 2001 Guidelines and in applyihgse policies to the closure of the Cecil Smithdfal.

In particular, MassDEP has broad authority to ragguall activities at landfills under M.G.L. c. 1B8L150A,
including the authority to specify what materiadside beneficially re-used at landfills, whichnitglements
through regulations at 310 CMR 19.0004assDEP also has the authority to regulate theuce of landfills
and set conditions to protect public health, safety the environment through its permits, ordetsapprovals.

MassDEP has the authority to regulate the stoteggtment, transport and disposal of Hazardous &\asder

2 See Attachment A for a detailed discussion o ¢hithority.
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M.G.L. c. 21C and through its federally delegatatharity to implement the federal Hazardous Wastgm@mm
pursuant to the Resource Conservation and Recéwetryg2 U.S.C. § 690&t seq(“RCRA"). MassDEP
implements this authority through its Hazardous M&segulations at 310 CMR 30.000 to ensure no dazasr
Wastes enter Solid Waste landfills or are othenwigaroperly used or disposed of. Finally, MassOizBrsees
the remediation of releases of oil and hazardousnmis into the environment, including into sotlssough a
state Superfund program established by M.G.L. E. 20lassDEP implements the state Superfund program
through the Massachusetts Contingency Plan regokatit 310 CMR 40.0000 (“MCP”). It is the respabiigy
of MassDEP to determine where appropriate dispsdire-use options are for contaminated soilsateat
removed from state Superfund sites. MassDEP hasmli@ed that for the limited number and conceitnat
of contaminants in soils listed in its COMM-97 Rgli(“COMM-97 soils”), it is safe and appropriatersuse
these soils in the controlled conditions and laretiof a landfill.

MassDEP also has authority to establish a Solidt8dsster Plan (“SWMP”), a policy framework for
working with municipal partners to achieve Solid $#amanagement goals throughout the stbbe first
SMWP was issued in 1990, after years of discussiadscomment from municipal and other stakeholders.
Since the first SWMP in 1990, MassDEP has had cosabout the re-use or disposal options for mang to
manage materials, including contaminated soilse T$00 SWMP states: “It is vital to the Commonwgalt
environmental and economic well being to developagament capacity for these wastestie Turrent 2010-
2020 SWMP identifies the management of contaminstéld and similar wastes with potential re-usearas
ongoing priority for MassDEP.The Plan states that any “loss of [active] ldhdéipacity will also create issues

for a number of special wastes that are currenigaged (in part) at landfills, ... including contaated soil,

3 The 2010-2020 Solid Waste Master Plan, founttgt//www.mass.gov/eea/docs/dep/recycle/priotisesp13f. pdf
outlines a snapshot of the volumes of contaminstddstreams from 21E sites during a seven montiogpén 2009:
Contaminated Soil
Approximately 540,000 cubic yards of contaminateitsswvere generated at cleanups of approximatelydbor
hazardous material disposal sites in MassachusettsJanuary 2009 through July 2009. Disposald#ganup
requirements are established under MGL chaptera2itBEhe Massachusetts Contingency Plan (310 CMR
40.0000). The management of contaminated soil utheése requirements includes on-site and off-siese,
recycling, treatment and/or landfill related usasluding landfill daily cover. 28 percent of thercaminated soils
were re-used, recycled, or treated on site; 38gmenwere re-used, recycled, or treated off sifgefsent were sent
to landfills for daily cover; and 29 percent weeasto regulated landfills for disposal.
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residuals from vehicle shredding operations, drespgéls, and some sewage sludg€8e2010-2020 SWMP, p
14. The Plan goes on to state that:
“[a]s there are fewer landfills in Massachusetisstiate outlets for these materials are becomiarcec

MassDEP will continue to track the status of hoestihmaterials are managed and identify and assess
additional management alternatives.”

Id. One of the priorities in the 2010-2020 SWMP isrtoréase appropriate re-use of materials that have
historically been sent for disposal in order togeme the Commonwealth’s scarce landfill dispoapkcity,
including contaminated soils.

C. Contaminated Soil Policy Context

During the late 1980s and into the 1990s, a nurabevents occurred which made clear to MassDEP
that it needed to harmonize its management of auintted soil across all of its programs and enthat
people and the environment were protected froraral hazardous materials contained in such soles&
events led to the policy decisions that becam&®M-97 Policy and the 2001 Guidelines.

1. The Legislature Directed MassDEP to Close all Aetiinlined Landfills

In 1992, after several years of policy debate Léngislature enacted Chapter 153 of the Acts of 1992
which directed MassDEP to close all active unlitedifills still operating after 1990. Prior to ZB%rimarily
“virgin” soil had been used to grade and shapdathdfills for final caps, and clay had been usedcapping
material. Virgin soil and clay were very expensiva small, developed state like Massachusettaddition,
many of the active unlined landfills that the Ldgisre deemed should be closed were owned by npadities
or private owners with limited funds. In orderfagilitate active landfill closures, MassDEP detired that
new sources of soil and other material suitablaif@ as contouring (grading and shaping) matecaldvbe
needed. In addition, MassDEP realized that theucof all active unlined landfills would signiiatly reduce
the Commonwealth’s disposal capacity for all typeSolid Waste. In order to conserve this capacity
MassDEP needed to prioritize materials that nedatedfill disposal, and to identify new, safe anghepriate
re-use, recycling and diversion options for otheterials that could be repurposed.

2. The Excavation of Contaminated Soil from MCP Sitesluding the Central Artery Project,

Created A Need for Additional Options for Soil Maeaent
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The pace of cleanups of sites contaminated withrallor hazardous materials picked up considerably
after the MCP was substantially revised in 1993rtaeatize oversight of the assessment and cleahafate
Superfund sites. Prior to 1993 MCP changes, miookgiles of contaminated soil had built up onssitdile
the parties conducting the cleanups awaited MassiyipRoval for appropriate re-use or disposal locati The
privatization of oversight allowed this work to peed without time-consuming MassDEP reviews of ifipec
plans. Therefore, MassDEP realized that thereavaeed to find appropriate and safe re-uses faaotinated
soils awaiting removal from state Superfund cleasitgs.

Also in the early 1990s, MassDEP was charged wighseeing the removal, re-use and disposal of the
soil, clay and till excavated as part of the Cdrtréery/Third Harbor Tunnel (“CA/THT") project, wibh was
designated as an MCP site due to the need to digrnigaminated soil in the path of the planned raadwand
tunnels. CA/THT planners provided MassDEP witlineates indicating that a large volume (in excess6of
million cubic yards) of contaminated soils, dredgeaterials, till and clay material would be excadbtor the
project and would need to be routed to an apprigpreause or disposal locations.

Therefore, by the early 1990s, MassDEP realizetitineeded to resolve a number of policy, solid
waste management and soils management problemsdmalish its mission to close all active unlinaddfills
and to ensure contaminated soils from MCP sitedyding the CA/THT project, were disposed of indtions
and in a manner that protected public health, gafied the environment. MassDEP’s paramount coneam
to ensure that people and the environment weregtext and that contaminated soils were re-useposed
in a safe and appropriate manner. MassDEP recedjtitat economic and development pressures woedecr
powerful incentives for inappropriate disposal withguidance from the agency on what safe and appte
re-use and disposal options existed. These pegnitere the driving forces for the crafting of bt@MM-97
Policy and the 2001 Guidelines that govern MassBpBlicy decisions today about the re-use of COMM-9

Soils and other waste materials in the closurenbhed landfills, such as the Cecil Smith Landfill.

Il. SPECIFIC RESPONSES TO EACH OF TOWN'S CONCERNS
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A. Town Memorandum’s Concern Regarding COMM-97 Policy MassDEP’s COMM-97 Policy
is an illegal Beneficial Use Determination (“BUD")that allows soil with contamination above
permissible risk limits to be used in landfill closires as grading, shaping and cover material

MassDEP Respons&he COMM-97 Policy is not a BUD; it is a policyA BUD is a MassDEP

approval for re-use of waste material for benefieges: While the re-use of COMM-97 Soils at landfillsais
beneficial use, the COMM-97 Policy was not issue@ 8UD approval. As noted in Section |, MassDEP
issued the COMM-97 Policy as an explanation toegulated parties and stakeholders of how the agenc
would apply its legal authorities to place resioiocs upon the re-use of contaminated soil at lizxed unlined
landfills in the Commonwealth. As a matter of lddassDEP could approve any concentration of any
contaminant in soils to go to any Solid Waste Lahidfthe Commonwealth for re-use, so long as thaterial
was not a Hazardous Waste. However, instead, MaBsibose to apply restrictions on the type and
concentrations of contaminants in soil or otheranals that were proposed for re-use at landfills.

1. COMM-97 Policy Purposes: Set Limits on ContaminamtSoil to Protect Health and the Environment

The Town Memorandum alleges that the COMM-97 Pdl&yd the earlier 1994 Re-use and Disposal
of Contaminated Soils at Landfills, Policy No. BV8R-037 (“BWP-94-037 Policy”)) is unsafe and allows
contaminated soils to go to unlined landfills aboentrations much higher than should be allowadieaching
such a conclusion, Town Memorandum misinterpredgthmary purpose of the COMM-97 Policy, which
was to put limits upon the types and concentrationsf contaminants in soil that would be allowed to gto
either lined or unlined landfills for use as contou or cover material and still be protective of thehealth of
landfill workers and residents in areas nearby landlls .®

In addition, with the 2001 Guidelines, which arsatissed in detail in Section 11.B below, there is a

secondary benefit to the re-use of COMM-97 Soilsrdihed landfill, namely, revenue generation. dée

4 See Section II.A.2 for a detailed explanatioBbfDs and the BUD regulations.

In some cases, concentrations of contaminantsilimaght be lower for materials that are HazardWastes, but the
toxicity, leachibility, ignitibility or other chateristic of the waste might warrant treatment &aaardous Waste, or the
chemical might be listed as a Hazardous Wastensgrleoncentrations than other chemicals. The CO8MRolicy put in
place additional requirements for testing to ensemehable contamination would not be re-used utidepolicy.
® Discussion here will be focused on the COMM-97 Botather than the BWP-94-037 Policy because th¥@IE®7
Policy is the policy governing decision-makingfa ICecil Smith Landfill and has superseded the BA®37 Policy.
Contaminant concentrations are identical in the pwflicies.
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COMM-97 Soils ensures a revenue stream to paafulfill closures, which would likely be unable tocar
without this revenue.

2. COMM-97 Allows Contaminated Soils to be Re-usedyQmth Strict Conditions

Under the terms of the COMM-97 Policy, MassDEPwHdCOMM-97 Soils to be re-used at landfills,
because landfills are highly regulated and cordbtlisposal systems. In the COMM-97 policy:

The Department has determined that ContaminatddvBih does not exceethe contaminant levels
in Table 1 may be re-used as daily cover, interatediover and pre-capping contour material at
Massachusetts landfills provided it is managed isterst with all the provisions of this Polighe
facility’s permitand 310 CMR 19.000

SeeCOMM-97 Policy, p. 4 (emphasis added in underéind italics; bold in original). MassDEP made that
determination because it knew that the conditidarafill permits and regulatory requirements wibble
sufficient to ensure that exposures to the COMMs8ils were sufficiently minimizefl. For example, best
management practices and operational restrictieqsire use of techniques to suppress dust duramepient
of soils, so that this dust will not migrate offesand expose nearby populations.

In addition to these protections for lined landfdtuses, MassDEP approvals of unlined landfill
closures include strict conditions for the trangpstiorage and handling of COMM-97 Soils. Theggrayals
take the form of an administrative consent ordeh widividually tailored conditions to address dfiecisk
issues for the particular project. In additiomoélthe conditions of the COMM-97 Policy must lméldwed?
Finally, additional approvals with conditions, suahthe CAD Permit, are issued for each phaselinfath
landfill closures: assessments, design, cappird)jany-term maintenance and monitoring.

Ultimately, all landfills must be capped with argereered cap that meets state and federal standards

and prevents direct contact with contaminationy@nés wind-blown contaminated dust, and prevents

" In other wordsthe exposure scenarios assumed by its Office ofdteb and Standards (“ORS”) as a basis for its risk
assessments ensured that the concentrations asibdarof exposure would not create significarkgisSee discussion in
Section 1.4 below, as to risk assessments.
8 In the 2001 Guidelines, MassDEP established ditiadal set of protections for inactive unlineadtill closures by
setting forth minimum requirements for the termd aanditions of administrative consent orders gowey unlined
landfill closures. See 2001 Guidelines, p. 4, disdussion in Section I1.B.1 below.
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contamination from leaching into groundwate€losed and capped landfills are also requirdzktequipped
with landfill gas and groundwater monitoring syssetimat must be monitored for at least 30 yearses&h
systems document the long-term performance ofahéfill capping system and identify whether remedia
actions are needed to address any additional wrefuisks posed by the landfill. Once a land§iltlosed, even
post-closure uses of the landfill are subject ta8IEP approval.

MassDEP established limits in the COMM-97 Polidgafnternal studies and debates inside the agency
and with multiple stakeholders about what contamtimiand what concentrations should be alloweddarse.
The Town Memorandum mischaracterizes the recoMasfsDEP internal and external policy discussions,

debates and decisions in the development of the KIGV Policy and the predecessor BWP-94-037 Pdficy.

® See 40 CFR part 258, Criteria for Municipali@®Waste Landfills.

' The Town Memorandum also mischaracterizes mamyasfsDEP’s statements or takes quotations out degoin the
Memorandum. For example, the Town Memorandumstat, in a January 28, 1994 email, Town'’s ExHilit
MassDEP Deputy Commissioner Ed Kunce in develogiedead limits for the 1994 policy, which wouldcoene the
COMM-97 Policy lead limits, “recommended that theximum lead concentrations be increased to 100@grig/order to
remove urban soils, even though he acknowledgedttivauld create an inconsistency with the Big D@A/THT]
concentrations limits, and likely would cause cansewvith neighbors of the lined landfills.” SeewWlloMemorandum, p.
7. However, Town omits to say that Deputy Comnoigsir Kunce specifically prefaces his recommendatiorincrease
the lead concentration limits with the statemeat the “different lead levels” for landfills andpdelt batchers were set
“conservatively low,” for the purpose of being tet evaluated and for being consistent with theTE/ numbers.
Further, in his recommendation, Deputy Commissidherce specifically states thdtrfecommend we raise the
allowable levels of lead that can go to landfillsrad asphalt batchers. The numbers for both optionsan be safely
raised without pushing any health/risk issue$ See Town Memorandum, Exhibit 14, p. 2. Townnvbgandum’s
version of what is stated in Deputy Commissionent@is recommendations is the opposite of what &tedt- his true
and complete statement reflects that he was veghrtaking into account what risks would be credtgdaising the lead
concentration limit.

The Town Memorandum goes on to note that the fewd limit was increased to 2000 mg/kg [ppm] arid tas
only to provide a “reasonably priced removal aléive for urban soils,” and “[a]pparently, the hbadnd safety of
neighbors of the lined landfills was not a pressingcern.” See Town Memorandum, p. 7, citing aréaty 9, 1994 email
from Joel Hartley, Town’s Exhibit 15 and a Februaéy 1994 email from Paul Locke, Town’s Exhibit ll8owever, those
emails were misconstrued. In the February 9, 2984il from Joel Hartley, Mr. Hartley makes cleaattthe decision to
double the lead concentrations for contaminateldgsing to landfills was to prevent higher levefdead contaminated
soils from going to asphalt batching plants whereessing could create unacceptably high exposhreagh air
emissions. Mr. Hartley notes that the decision based upon concerns about higher risks to pe@aeasphalt batching
plants from contaminated air emissions, namelyttipalate emissions modeling at batch plants coexgbém the higher
allowable concentrations at landfills as determibgén ORS analysis.” See Town’s Exhibit 15. VWasrMr. Locke does
state that the increase in lead concentrationafwifill contaminated soils re-use was to provideeasonably priced
removal alternative for urban lead soils,” see TeviExhibit 16, the Town ignores the statements in Mcke’s October
15, 1993 Risk Assessment, see Town’s Exhibit 16,and footnote 3 on p. 5, that the assumptiong wetremely
conservative in setting lower lead concentrationsatting lead concentration levels for landfil8ee discussion of risk in
detail below in Section 11.A.3 and Il.A.4. MassDERo halved the concentration levels for leadvedid at unlined
landfills in the COMM-97 Policy.
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The Town Memorandum fails to recognize that therimal debate is evidence of a very important wayhich
MassDEP conducted its policy deliberations. Mad3riernal policy deliberations were open to indial
staff input. These debates were structured thistavaget input from multiple experts in multiplelfis to ensure
that every aspect of risk to public health, safetgl the environment was fully considered in thalfpolicy
determination about how to best manage those righss is evidence of a very healthy and robusicgel
making process. These policies were also reviemgldcommented on by external stakeholders through
discussions with the agency’s Waste Site Cleandsatid Waste Advisory Committees, which are groups
established for the purpose of providing MassDE#R wiput for policy development from a variety of
viewpoints. All of the issues and points of vidvattwere raised by internal MassDEP staff and tfrose
external stakeholders were considered in depthttentinal policies reflect many of them.

MassDEP’s paramount mission is to protect publadthe safety and the environment. All of
MassDEP’s policy deliberations, including the Extsilattached to the Town Memorandum, reflect that
MassDEP had that paramount priority firmly in mimtlen it set the contaminant concentrations fosseHiuse
at lined and unlined landfills. This mission wastlier reflected in many of the specific conditiafise-use of
soils in the COMM-97 Policy. For example, to emstirat no soils were used that contained contartsrihat
could easily leach out into groundwater, MassDEJRIired use of the federal test procedure knowhes t
Toxicity Characteristic Leaching Procedure (“TCLRJ)screen out soils containing contaminants thatikely
to leach out of the soil at an unacceptable YaBeerisk discussion in Section I1.A.4 below. MassD&lBo
made clear in the COMM-97 policy that the re-us€6MM-97 Soils in the closure of unlined landfileeded
to haveadditional oversight through an enforceable consent ordeiserat decree, court judgment and/or
MassDEP-approved closure plaBeeCOMM-97 Policy, Section 4.3, p. 5. All of thisernsight - COMM-97

Policy, permits, consent orders, and other appsovalet specific conditions to ensure that unaetéptevels

' The Toxicity Characteristic Leaching Procedsra federal test method that ensures that sodther materials will not
leach contamination at an unacceptable rate thatdaoake the material Hazardous Waste. See, 31R B84155: “To
determine whether a waste exhibits the charadtedstoxicity, the following procedure shall beaas Toxicity
Characteristic Leaching Procedure, Method 131%pasified in “Test Methods for Evaluating Solid Was
Physical/Chemical Methods,” EPA Publication SW-84§jncorporated by reference in 310 CMR 30.012.
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of risk to public health, safety or the environmexiuld not occur through the re-use of COMM-97 Sail
materials at any unlined landfill closure.

3. The Category and Concentrations of Acceptable @aingnts in Soil for Re-use at Landfills were
Consistent with ORS’s Conservative AssumptionsRridective of Public Health and the Environment

The Town Memorandum has misinterpreted the purpodeesults of the Office of Research and
Standards’ (“ORS”") two risk analyses, and failsdalize that these risk analyses were groundedriyp v
conservative assumptions. ORS'’s two risk analyses in 1992 and another in 1993, answered tveoadet
questions for MassDEP managers who needed to nskkenanagement decisions about how to handle
contaminated soil. The first study (1992), TowBhibit 7, used a screening-type of assessmenbtodt
existing contaminant limits used by MassDEP’s S@ldste Program for use of contaminated materials fo
cover at landfills. ORS compared those numberslioes estimated in multiple scenarios using covasiee
exposure assumptiogbosen to intentionally overestimate exposuri@ order to be clearly health
protective. The assessments included:

e contaminant soil concentrations that were assuméé tontinually at the maximum value
allowed under the policy over the entire exposungogl;

« fugitive dust levels that were assumed to be catigtat the highest values allowed (equal to
the U.S. EPA particulate matter standard) ovegtitege exposure period,;

» two different exposure durations (up to five yeams up to 30 years);

« the presence of a receptor living at the fencedinde facility breathing fugitive dust 24 hours
per day/7 days per week during the entire expgseried; and

« multiple risk management criteria (two each fora=n and non-cancer health effects).
These exposure assumptions do not reflect whatdaaztlially be allowed to occur at a landfill angressent a

worst-case screening evaluation.

2 The two sets of risk management criteria represetyfcal risk levels used by environmental regouigtprograms for
evaluating and remediating disposal sites and skeofithese ranges provided context for the expssamd risks that
agencies consider to be acceptable.
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ORS found that even with the very conservative syp®assumptions, the Solid Waste program’s then
existing limits on contaminants fell within the genof acceptable risks (i.e., less than an Exciéstirhe
Cancer Risk of one-in-one hundred thousand andhessnon-cancer risk limit expressed as a HazateX of
one). Moreover, all but three contaminants ofcesn met the lower end of the risk criteria for 8@eyear
exposure scenario, and all but one contaminantréern (hexavalent chromium) met the lower endhef t
acceptable risk range for the 5-year scenario.

After discussions with program staff about the 198&2ening assessment, ORS conducted a second risk
analysis, dated October 15, 1993 (Town'’s Exhibjt IThis assessment served two main purposest, thies
1993 ORS Risk Analysis addressed another questioat are the highest possible concentrations of
contamination in soil which could be used as ldhdfiver without causing a condition of significant risk under
conservative assumed exposure scenarios? SecB&refined assumptions about exposure duration to
represent more realistic (while still conservatika)dfill operating conditions. In particularwts not realistic
to assume a long exposure scenario of 30 yeargokares through leaching of contamination intdesag or
groundwater. This is because landfills are fillgdin phases (called landfill cells), and each wellld not
reasonably be open and operating for more tharyfees. In addition, landfill cells are closediwéingineered
caps and other systems that cut off routes of idgrdor contamination into the surface, air orgndwater.
Therefore, the 1993 ORS Risk Analysis assumed & mealistic, but still extremely conservative, ilattimn
exposure time frame of 7 years, which would be estvtase estimate for the operation of a partidatadfill
cell or the duration of a landfill closure projéttAll the other extremely conservative assumptiainsut dust
levels, contaminant concentrations, and exposuresidients for 24 hours/7 days per week at theeféine
were retained.

The 1993 ORS Risk Analysis relied on a singleo$eisk management criteria (the lower, i.e., more

conservative, end of the acceptable risk rang&xaess Lifetime Cancer Risk of one-in-one milliowéor a

Y See ORS Risk Analysis dated October 15, 1993 andlp. 5, footnote 3, Town’s Exhibit 10. In thingiabout closures
of inactive unlined landfills, the 7-year expossoenarios is even more conservative, because M&hbB& stated that it
will not ordinarily approve closures of inactivelimed landfills that would take more than 3 yeansler the 2001
Guidelines.

Page 14 of 38



MEMORANDUM IN RESPONSE TO TOWN OF DARTMOUTH’'S OPPO3ON REGARDING
PROVISIONAL CAD PERMIT FOR CECIL SMITH LANDFILL

non-cancer risk expressed as a Hazard Index of0 @RS identified recommendations for new limits mpo
soil contaminant concentrations for further disaus®y MassDEP management. Note that ORS expressly
made these recommendations as a “point of depdduferther discussion” and that ORS explicitlzognized
in the 1993 document that even ORS’s numbers warsimply risk-based. Some of the numbers (notitld w
an asterisk on Table 1 on p.16, below) wa@e conservative than strictly risk-based numberdased upon
the “collective wisdom of many DEP staff’ and refiece to BWSC's new MCP state Superfund regulations
“Method 1 soil standards” (even though those staedglevere not directly applicable to the exposusmnado at
landfills).'> SeeORS Risk Analysis dated October 15, 1993, p. WiT® Exhibit 10. In addition, the 1993
ORS Risk Analysis recognized that many other fachad to be considered in establishing a finakgain re-
use of contaminated soil, including “what perceatafjthis material DEP wants to divert to use asififl

cover compared to other forms of re-use or recgelimd how best to coordinate the soil managenractipe
of numerous DEP programsld.

ORS'’s recommendations were then discussed amongiMEstechnical staff and management to
resolve the complex policy and technical issueangigg proper management and re-use of contamisaitd
and soil-like materials at landfills and elsewhefdter much debate, MassDEP management finalizstithe
BWP-94-037 Policy and then the COMM-97 Policy (Whimth contain the same numerical contaminant
concentration limits) to strike a balance betweerely risk-based analyses of exposure “worst ceseasios,”
the need to find re-use and other disposition ogtfor contaminated soils, the need to find sateagppropriate

outlets to remove contaminated soil from densetyesbareas, and the need for materials to fatalit@ndfill

" The Town also incorrectly focuses almost exclusivglon Excess Cancer risk, but for many of the ébalsin soil,
non-cancer health risks are just as serious ifmme serious. ORS correctly looked at health iR H from cancer and
non-cancer risks. See Town’s Exhibit 10.
15 MCP Method 1 Risk standards are for three diffeexposure scenarios to contaminated soil: (1) ®@sidential use
with exposures through inhalation of dust, diremtact with or ingestion of soil and ingestion efyetable products grown
in soil plus leaching potential into groundwat&} §-2: commercial property exposure through infiataand direct
contact plus leaching potential into groundwated €3) S-3: soil at depth that could create inliafaand direct contact
exposures if dug up in the future or leaching mwugdwater because the contamination is uncappee.380 CMR
40.0933. All of these scenarios have more expgsatfevays than the situation of a landfill usagemftaminated soils
with only exposure from inhalation to workers oangy residents to landfill dust.
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closures. The policy decisions reflected in thaMB®97 Policy are risk management decisions to aehie

contaminant management outcome that eliminate gisigmt risk.

MassDEP’s final decisions in the COMM-97 Policyaddished contaminant concentration numbers that

compare very favorably to the risk-based numbeboth ORS Risk Analyses, as summarized in Table A:

COMM-97 POLICY CONTAMINATED SOIL CONCENTRATION LIMI

TABLE A: COMPARISON OF

TS (PPM)

AND ORS 1992 AND 1993 RECOMMENDATIONS FOR LANDFILLS

CONTAMINANT

COMM-97 POLICY
Lined (Unlined)

1992 ORS ANALYSIS
(5-year exposure)

1993 ORS ANALYSIS
(7-year exposure)

TOTAL ARSENIC 40(40) 63 40*
TOTAL CADMIUM 80(30) 586 80*
TOTAL CHROMIUM 1,000(1,000) 436 500
TOTAL LEAD 2,000(1,000) N/A 600*
TOTAL MERCURY 10(10) N/A 60
TOTAL TPH 5,000(2,500) N/A 5,000
TOTAL PCBs < 2(<2) 102 2%
TOTAL SVOCs 100(100) 355t N/A
TOTAL VOCs 10(4) 504+t 10*

* Non-risk based recommendations that are moreeroative based on Method 1 numbers or other citeri
TExact contaminant not studied. Polycyclic aromhgidrocarbons (PAHs) were used as an analog fo-gaatile
organic chemicals (SVOCs), and Vinyl Chloride asaaalog for volatile organic chemicals (VOCs).

Note that for all but two contaminants, Total Chromium and Total Lead, MassDEP decided to set

contaminant concentration limits at or below thoseecommended by ORS for the more realistic short-
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term (5-7 year) exposure scenario¥ In the case of the two contaminants where Mass@dRled to set a
higher concentration limits, MassDEP had valid eeasfor doing so.

As for Total Lead, MassDEP knew that lead contationan soils in residential areas was a serious
public health concern due in large part to decafl@se of lead paint on residences. Lead is ust@lind in
surficial soil, and residents can easily be expdeetis highly toxic substance known to cause dgraental
delays, serious health problems and even deathfatdbses. U.S. EPA also recognized the neeahtbrfiore
disposal outlets for lead-based paint waste whexkeinpted residential lead-based paint waste from
classification as Hazardous Waste to facilitateaemhand disposal of lead contaminated soils atleegsolid
Waste landfills. See40 CFR Parts 257 - 288.MassDEP later adopted its own lead-based paistengzolicy,
following EPA’s lead'® MassDEP decided to enhance the options for dispo®f lead-contaminated soils
from residential areas by setting higher lead cotmation levels in the COMM-97 Policy than those
recommended in ORS’s risk studies. However, itirgethis number, MassDEP’s goals, as reflectedllithe
policy discussion in the Town’s Exhibits, kept pamunt its mission to ensure that the public heatltfiety and
the environment would be protected. MassDEP eddb requirements would be imposed either by fiemm
administrative consent order to prevent contamieapbsures to the community.

MassDEP also authorized Total Chromium concentratiogher than those recommended by the ORS
risk studies because of similar concerns about tigomium levels in accessible soils creating eMpessin the

community because of excessive disposal costs.Totva argues that the toxicity and leachability of

% Note that although ORS analyzed more contamirthats those ultimately allowed to be present ifhfsoire-use at
landfills under the COMM-97 Policy, Table 1 in tilecument summarizes the data for those contansitiaat were
allowed to be re-used under the COMM-97 PolicysdAlas noted, in a few instances, ORS did not aealycontaminant
in one of the two studies or analyzed only a comiplar contaminant. These differences are noteteirchart.

7 RCRA household waste exclusion for lead-contateihaoils; see, in particular definition of resitianlead-based paint
waste at 40 CFR 257.2 and allowance of lead-baaied waste to go to landfills at 40 CMR 258.2. 8k discussion of
the extremely conservative risk assessment by EP3\ to support the lead-based paint waste ruleclwaissumed all of
lead-based paint waste at highest possible coratemts would be disposed of at landfills in ordeassess leaching risks
to groundwater atttp://www.gpo.gov/fdsys/pkg/FR-2001-10-23/pdf/08084.pdf U.S. EPA found that even under these
conservative assumptions, disposal of high conagatrs of lead-based paint wastes (which contamtentrations in
excess of those set in COMM-97 for lead in soilsuld not create unacceptable health risks.

¥ See MassDEP’s lead-paint waste residential politytp://www.mass.gov/eea/docs/dep/recycle/laws/latipdf.
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hexavalent chromium, which can cause more sigmifibaalth risks at lower concentrations than temal
chromium, should have caused MassDEP to be moseoative — as recommended by ORS — in setting the
limits for Total Chromium. In making this argumetite Town seems to assume that the soil comiicthi
landfill for re-use would contain hexavalent chramiat 100% of Total Chromium and that all soils ldduave
the maximum concentration allowed by the policyisTis a highly unlikely scenario. Even ORS'’ exjres
scenario assumption that 20% of the Total Chromiuthe soil would be in the hexavalent form of ahiom

is extremely conservative because hexavalent chromium is inherently unstiakthe natural environment.
Hexavalent chromium degrades into the trivaleninfof chromium over timé&  In addition, to qualify for re-
use under the COMM-97 Policy, soils have to passiBLP test (which assesses whether the contammiati
soil could leach out at unacceptable rates) to dsinate that the contaminants are not Hazardoused/asT he
trivalent chromium compounds are not readily sa@uhlwater and are more likely to remain adheresbtb

The hexavalent chromium compounds are readily $oinbwvater and would be very likely to leach out.
Therefore, soils with significantly elevated contations of hexavalent chromium are unlikely togptse

TCLP test® MassDEP’s COMM-97 Total Chromium concentratiorL@f00 ppm is set at a reasonable level
based on the requirement to test the soil for $elabromium (TCLP) (which would indicate the preseiof

any significant amounts of hexavalent chromium) BlagsDEP’s imposition of management requirements to
prevent exposures to the COMM-97 Soils in tramssitrage and re-use at landfills.

4. COMM-97 List of Contaminants and Concentrationse&into Account Numerous Risk Management
Measures in Landfill Operations

In Table 1 of the COMM-97 Policy, MassDEP setstarbntaminant concentrations that the agency

found could be safely and appropriately presesbihfor re-use at lined and unlined landfills. eThown fails

19«Any hexavalent chromium in soil is expected torbduced to trivalent chromium by organic mattére Primary
processes by which the converted trivalent chronigifost from soil are aerial transport throughoget formation and
surface water transport through runoff (U.S. EP284). Very little chromium is leached from soil bese it is present as
insoluble Cr203-xH20” (Fishbein, 1981, as citetV® EPA, 1998, Toxicological Review of Hexavalentr@hium,
http://www.epa.gov/iris/toxreviews/0144tr.pdf).
2% Seehttp://www.epa.gov/ttnatw01/hithef/chromium.htmlish in turn cites Agency for Toxic Substances arseBse
Registry (ATSDR). Toxicological Profile for Chronmiu U.S. Public Health Service, U.S. Department e&alth and
Human Services, Atlanta, GA. 1998.
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to recognize that, in finalizing Table 1, MassDBBK into consideration the protections and resomast
regarding the handling of COMM-97 Soils materiattivere already present in landfill operating pésrfor
active landfills. This was further detailed in B®MM-97 policy in Section 7.0 as follows:
The re-use of Contaminated Soil, containing contiamtis at concentrations which do not exceed the
contaminant levels in Table 1, as daily cover,rimidiate cover or pre-capping contour material at
landfills, is based in part on the results of & Essessment by the Department’s Office of Researdh
Standards.This risk assessment was predicated on adherenceth® landfill operating procedures

listed below. Therefore, these procedures shall Bellowed when managing Contaminated Soil at
a Massachusetts landfill

SeeCOMM-97 Policy, p. 11 (emphasis added). The COMIMpolicy goes on to detail 12 additional
conditions for management of COMM-97 Soils at ldfslf These include conditions upon the transport,
handling, storage and management of COMM-97 Solsndfills. SeeCOMM-97 Policy, pp. 11-12. In
addition, the COMM-97 Policy requires that an adaimative consent order or other MassDEP approsqdui
in place to impose similar restrictions upon theise of COMM-97 Soils at unlined landfillSeeCOMM-97
Policy, p. 5. The 2001 Guidelines also requir@administrative consent order for closure of inaztimlined
landfills. See2001 Guidelines, Section B, p. 4.

In summary, MassDEP exercised its discretion uitdéegal authorities to allow only a limited nurmmbe
of contaminants — 6 specific contaminants and 8ggmf similar contaminants (TPH, SVOCs and VOCS) -
be present in COMM-97 Soils for re-use at landfillcurther, MassDEP allowed such re-use only after
considering the results of a very conservative ttaive risk assessment and requiring qualitatisie
management measures. MassDEP made policy decisiomsximize public health, safety and environmienta
benefits of from placing COMM-97 Sails in the highegulated location of a landfill, managing the \@Ka-97
Soils safely while being re-used and covering thsdls with an impermeable cap to prevent furthgrosures.

B. Town Concerns Regarding the 2001 GuidelinesThe Town contends that the 2001 Guidelines

contravene MassDEP’s Solid Waste regulations at 3XOMR 19.000 by allowing an illegal

expansion of a landfill without a proper site assigment, proper permitting procedures and
the acceptance of COMM-97 Soils before a completetbsure assessment.

1. The 2001 Guidelines Are an Appropriate ExercisBBP’s Discretionary Policy Authority
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MassDEP Responsédn the 2001 Guidelines, MassDEP extended opfionge-use of other wastes that

provide successful grading and shaping materibétased in the closure of inactive unlined lanslfdluch as
Cecil Smith Landfill. As expressly stated in 2@01 Guidelines, MassDEP gained experience irlasuce of
active unlined landfills with safely and appropeigtusing “certain hard-to-manage materials naesuior re-
use in the general environment,” but that were ¢essfully incorporated into the closure designthefse
unlined landfills. See2001 Guidelines, p. 1. There is language ir20@l Guidelines (first issued in 2000)
that is particularly clear about the purpose of 8IdsP’s policy decisions:
With the closure of active unlined landfills nowanky complete, there are no longer sites availdide
can use these materials for closure activitiesthAtsame time, disposal of these materials ivexcti
landfills, the only other readily available managermoption, is not only more costly, but these fdisd
have limited capacity available. Howevasjng these materials to properly close inactive talfills
can result in eliminating or reducing public health safety and environmental concerns of the
inactive landfill site, make additional land available for productives)peovide a safe and
appropriate location for a number of hard-to-managematerials, and reduce the cost of closure for
the owner of the site.
In recognition of the fact that inactive unlineddtill sites should be capped and closed and thraes
types of materials have proven to be appropriatede during closure and to defray the cost ofickys
thereby expediting such closures, Bepartment believes it is appropriate and in the iterest of
environmental protection to issue guidelines to clify closure issues at inactive unlined landfills
The purpose of this document is to clarify the gtesprovisions of 310 CMR 19.000 by providing
guidance on the procedures and criteria the Depattmill use when reviewing requests to close
inactive unlined landfills where use of alternatgrading and shaping materials is proposed.
Specifically, these guidelines address permitteguirements and evaluation procedures for
determining the types and quantities of materiabsduduring closure and the length of time for alesu
activities. [emphasis added]
See2001 Guidelines, pp. 1-2. Thus, the 2001 Guigslimake very clear that MassDEP is exercising its
discretion to make decisions about the types oérias that can be beneficially re-used in the wle®f
inactive unlined landfills without posing any sificant risks.
In the 2001 Guidelines, MassDEP established minimeguirements for the terms and conditions of
administrative consent orders governing unlinedfitirclosures. See2001 Guidelines, p. 4. The

administrative consent order must set forth theditmms and timing for the closure to ensure thdficent

protections for re-use of COMM-97 Soils and othetable grading and shaping re-use materials, dictu
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Best Management Practices2€2001 Guidelines, p. 3, 8A.6), conditions uponttaasportation, handling,
storage and managemese¢2001 Guidelines, pp. 3-4, 8B.5-7, in particularyl @nsuring public involvement
so that community concerns about public healttetgafnd the environment are taken into account casa-by-
case basiss€e2001 Guidelines, p. 3, 8A.6). MassDEP also ersstirat these terms and conditions are
protective by maintaining close coordination amdadBoston headquarters and regional Solid Wasigram
management to ensure safe, appropriate and prateetims in unlined landfill closure orders. Thase
exactly the type of individualized terms and coiadi$ that MassDEP will be proposing in the ProvigicCAD
Permit for Cecil Smith Landfill. MassDEP will seeemment from the public to ensure that those temnus
conditions are sufficiently protective of publicath, safety and the environment.

2. The 2001 Guidelines Are a Leqally Issued PolicyReruse of Solid Waste Material for Inactive
Unlined Landfill Closures

The Town claims in its Memorandum that the 2001d8limes, which is a BUD, are illegal because
they allow COMM-97 Soils and materials with contaamt concentrations above those outlined in MassOEP
Draft Interim Guidance Document for Beneficial U3etermination Regulations 310 CMR 19.060 dated Marc
18, 2004 (“Draft BUD Guidance”), for Method 1 Riskteria for BUD determinations. Thisis a
misunderstanding of the requirements of the BUillagns at 310 CMR 19.060 and the Draft BUD Guian
All re-uses of discarded materials do not have ¢etnthe Method 1 BUD risk numbers. This Method igspl
only to completely unrestricted or commercial agations of waste materials where the public and the
environment could make unrestricted contact withdbntaminants in those materials. Even in issBUABS
for unrestricted or commercial uses, MassDEP coatwsider specific risk analyses that do not meetMbthod
1 criteria and instead could consider risk assestsmperformed on a case-specific basis under Me2hmd
Method 3 criterig”

For re-uses of COMM-97 Soils in landfill closuréss important to take into account that the plémre

re-use of COMM-97 Soils and other waste materidienrthe 2001 Guidelines would be in a “Regulated

2L See Section 4 of theraft Interim Guidance Document for Beneficial Uetermination Regulations 310 CMR 19.060
dated March 18, 2004t http://www.mass.gov/eea/docs/dep/recycle/laws/biddgdf.
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System.” BUDs for “Regulated Systems” are for se-at facilities that are closely regulated by N3, for
which the Method 1 Risk Criteria are not approgriand cannot be use8ee310 CMR 19.060(15% Under
the BUD regulations, unlined landfills that accepil and waste material under the 2001 Guidelines a
“Regulated Systems,” because permits or ordersrgaeeuse of contaminated materials. These pewonits
orders require the use of risk management requimeansuch as dust suppression, covered and linealyst
locations and the like, to prevent exposures tobyegsidents and the environment. Therefore seeai
material in Regulated Systems does not requirdécgtian of the Method 1 BUD standards.
In fact, the Draft BUD Guidance specifically states$ection 4.4 that a BUD is not even required for
re-use of secondary material in Regulated Systems:
4.4 CATEGORY 2- Beneficial Use of Secondary Materldn Regulated Systems
If the use of a secondary material is subject to aexisting facility permit,order, policy, regulation or
other approvalthe use is considered adequately regulated for pugses of the Solid Waste Facility
Regulations, 310 CMR 19.000However, if there are any aspects of the beratfise not covered that
have the potential to create significant risk arssaadverse impacts to the public health, sadeiy the
environment or result in nuisance conditions thesé concerns will be regulated under a BWben
all solid waste concerns are overseen by an exigifacility permit,order, policy, regulation or other
approvala BUD is not required In all cases, thstorage, transfer, processing, treatment, use and
disposal of the secondary material shall be achiedaising best management practices that prevent
adverse impacts and significant risks to public hdth, safety and the environment including, but
not limited to, nuisance conditions and public wedfimpacts. [emphasis added]
SeeDraft BUD Guidance, Section 4.4. Despite the teahthis Draft BUD Guidance, MassDEP conducted two
risk assessments to ensure that it applied veryezwative risk management criteria in establislsiogditions

for the re-use of COMM-97 Soils and soil-like waste landfills in its policies and governing pesrand

orders. SeeSection II.A.3 and II.A.4 above.

2 310 CMR 19.060(15) Category 2 BUD Regulation fites that “Regulated Systems” are those “facifittaat have a
permit or approval from MassDEP or are regulatedlagsDEP through an order. The full text of thgutation is as
follows:
(15) Category 2 -- Use of Secondary Materials igitated Systems.
(a) Applicability. Beneficial use of secondary més at facilities permitted, approved or ordebgcthe
Department shall be deemed adequately regulatquLifposes of 310 CMR 19.000, provided the persas do
in compliance with the terms and conditions of angh permit, order or approval and the following:
1. Any aspect of the use of proposed secondaryriat@ot covered by the permit, order, or approval
shall be reviewed in accordance with M.G.L. c. 18150A, 310 CMR 19.000, and 310 CMR 16.00;
2. The storage, transfer, processing, treatmeatand disposal of the proposed secondary matéiad! s
be achieved using best management practices tinagiradverse impacts and significant risks toipubl
health, safety and the environment, including,rmitlimited to, nuisance conditions
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Finally, a landfill is ultimately capped and clogedorevent further exposures to any contaminants i
the landfill. Any contaminants that are placeaittte landfill will be prevented from causing expies
through direct contact, inhalation of dust or léaghinto groundwater or surface water by the ergjied cap
system. Long-term monitoring is also mandated,thisdmonitoring will detect any change of contaamin
concentrations in groundwater or landfill gas tialy indicate a need for additional remedial actibmally, a
financial assurance mechanism is required to funyssabsequent needed actiddee310 CMR 19.051
Financial Assurance Requirements.

3. Bringing COMM-97 Soils and Waste Material to Cesihith Landfill under the 2001 Guidelines

Does not Require a Modified Site Assignment or &$IHEP Permit for an Expansion Because the
Project is a Landfill Closure, not a Landfill Exsaon

In the Memorandum, the Town alleges that the 200iti&ines allow “expansions of landfilling
operations without the proper permitting or siteigsment modification in contravention of 310 CMR 006
and 19.028 through 19.038.” The Town argues tetause the 2001 Guidelines allow for the re-useat
than the minimum amount of soils needed to phylsigaiepare a landfill for closure, the policy allswhe
facility to expand without the required the sitsigament and permit procedures.

The COMM-97 Soils and other materials, which ar@dpee-used pursuant to the COMM-97 Policy
and the 2001 Guidelines, are to be used as partlofsure of the Cecil Smith Landfill. The Ceaihith
Landfill is not being re-opened to take disposatefv Solid Waste. The importation of the soil atlier
approved materials is not an expansion of landfirations under MassDEP’s Solid Waste regulationpart
of a MassDEP-approved plan to permanently closéatidfill. Facilitation of closure through re-usk
materials for grading and shaping is appropriaid,so is the re-use of materials to generate reehandfill
closure is complex. It can cost millions of dadldor all the necessary engineering assessmenisesighs,
obtaining and safely managing closure and cappiaigrials, designing and implementing monitoringeyss,

and providing for 30 years of maintenance and manig. Generators of COMM-97 Soils will pay foitdt be
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re-used at landfills, and this makes materialslabkd that then can generate sufficient revenymagofor
closure®

MassDEP has made clear in the Cecil Smith LandillD and other approvals that the re-use of soils
and other materials is part of a closure of thefillppursuant to the Solid Waste Regulations, @@VM-97
Policy and the 2001 Guidelines. All of these appi® make clear that materials are being re-usssiprovided
for in the COMM-97 Policy and the 2001 Guidelineas-grading, shaping and other contour materiatand

generate of revenue to complete the closure dfaill.*

When MassDEP approves a landfill closure
pursuant to an administrative consent order, witheropening of the landfill for disposal, no siEsignment is
required® Therefore, the re-use of materials pursuanté®®01 Guidelines do not constitute an expansion at
Cecil Smith Landfill, and no modification to theéesassignment is required.

The Town also contends that the application o20@l Guidelines contravenes MassDEP’s regulations

by allowing an ‘expansion’ without the proper perpriocedures. As stated in the provisional CADpage 3,

MassDEP will reviewed BEC’s Corrective Action Dasi@AD) permit application in accordance with the

% The Town also repeatedly criticizes MassDEP &ng a policy that was originally primarily interdieo facilitate
closures of municipally owned landfills to a priegtowned landfill. The wife of the original ownand operator of Cecil
Smith Landfill is the current owner of the landfillhis landfill wasan open dump, which the Town subsequently site
assigned as a landfill, and it is currently in rcmmapliance and uncappedhe current owner has cooperated and proposed
a plan for properly closing and capping the lahdf/hen an owner does not have sufficient assetemplete closure and
capping of such a landfill, MassDEP can approvese-of soils pursuant to the COMM-97 Policy and26@1 Guidelines
to create revenue to complete closure at privatetyed landfills, even those with culpable ownérbis creates a pathway
to compliance for unlined landfills and old dumpigrgunds.
4 |n addition,The Department’s regulations exempt materials psesuant to a BUD from any of the site assignment
requirements in 310 CMR 16.000. 310 CMR 16.0A@plicability states in relevant part:
The site assignment requirements set forth at 4R @6.00 shall apply to facilities that processyst transfer,
treat or dispose of solid waste. They shall ngiyato: ...
(d) Beneficial Reuse of a Solid Waste pursuantlid GMR 19.060:Beneficial Reuse of a Solid Wastehe
beneficial use of a solid waste as a secondaryriabie compliance with the requirements set f@att19.060:
Beneficial Use of a Solid Waste.
Therefore, all materials used pursuant to the ZBGitlelines are also exempt from site assignmerdusxthey are used
pursuant to a generic BUD.
% MassDEP has broad authority to regulate landiitld other Solid Waste facilities pursuant to M.G:L111, § 150A
and as federally delegated under RCRA and its imetding regulations. See 40 CFR part 258, Criferidlunicipal
Solid Waste Landfills. In addition, M.G.L. c. 118 2C gives MassDEP broad authority to issue oredérect parties to
comply with the statutes and regulations that ftlements. Pursuant to these broad authoritiessDER has regularly
issued administrative orders to parties to direetrt to cap and close inactive unlined landfilledcordance with 310
CMR 19.000 and federal RCRA cap and closure stalsdafhe purpose of a site assignment is to opandill to waste
disposal and set protective criteria to ensuralitgosal of waste does not create significant rigksublic nuisance
conditions that might harm nearby residents oretindronment. In the case of an inactive landtillyould be absurd to
require that landfill to obtain a site assignmentlose the landfill and require construction ofesugineered cap.
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requirements of 310 CMR 19.029(2) which outlines plermit procedures MassDEP shall follow in revieya
closure plari® The Provisional CAD Permit will discuss all asigeaf the landfill’s closure including the
relocation of certain amounts of buried waste fthmperimeter to the interior, the use of grading shaping
materials, how the closure will be phased, thefillisdfinal cover system, the storm water contsgstem, and
the landfill gas collection system. The issuesadiby an application for the expansion of an edawndfill
would be different from those issues raised byndfid closure. Using the procedures for a laddfipansion
would not make sense for the Cecil Smith Landfidlject, which is a closurg.
The Town Memorandum is apparently arguing, baseith@wlefinition in 19.006 for “Expansion,” that
the use of soil will be a vertical expansion of iedfill, and the CAD permit must be reviewed st to 310
CMR 19.032® This is not a valid position because, as empbdsibove:
1) The landfill is inactive and is closing, not expamgito take in more waste;
2) The re-use of soil and other materials has beejesitio appropriate MassDEP approvals and
perm@tting, including but not limited to the ACQproval of the closure plan and the provisional CAD
permit;

3) The CAD is a permit for a phase of a closure, $®dppropriate that MassDEP use the review caiteri
applicable to a landfill closure rather than anasgion; and

2619.029(2) Use of Permit Procedure at 310 CMR 19r@a8s as follows [emphasis added]:

. ....the permit procedure set forth at 310 CMR 39.68hall be used to review the following:

(a) an application for a permit modification;

(b) an application for corrective action (including Imat limited to assessment);

(c) aclosure plan

(d) a post-closure plan;

(e) an application for post-closure use on the finalec®f a landfill or affecting an appurtenance dédility;

(f) an application for a Beneficial Use Determination;

(g) any other application the Department deems ap@tEpri
27 If this application were a request to expand tnelfidl, the appropriate permit procedures wouldtese prescribed by
310 CMR 19.032.
8 For purposes of determining whether a propostditgds an “expansion” for Solid Waste Permittif@s opposed to
Site Assignment) purposes, the definition of “exgian” in 310 CMR 19.006 is “[f]or a landfill, a hi@ontal or vertical
increase in the size of the landfill beyond theizwnrtal or vertical limits specified or approvedtive permit;...” None of
the activities as proposed or as provisionally eped in the provisional CAD permit will result impexpansion of the
footprint of the landfill horizontally, in fact, veée material will be recovered from wetlands ariteotaireas outside the
boundaries of the main landfill area and put bat the landfill footprint. See, Provisional CAR#iIt, p. 14. In
addition, the placement of contaminated soil aigiomaterial on top of the existing landfill foatgtris solely for the
purpose of closing the landfill — including raisireyenue to complete closure and 30 years of mamg@nd maintenance,
which MassDEP has determined is necessary to coenglesures for the vast majority of the inactivdined landfills in
the Commonwealth.
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4) MassDEP’s regulations give the agency discretiatetermine which review procedures are
appropriate for any particular permit application.

MassDEP’s discretion to determine which permit pchoes are appropriate for review of any particular
application has been recognized by the Supremeidu@iourt, which has held that it is within MasdPE
expertise and authority to determine how to revivdfill-related applications in a way that MassDEP

determines to be most productivBeeGoldberg v. Board of Health of Grant44 Mass. at 635 (2005) (“It is

also surely within the scope of MassDEP’s expettisgetermine how best to avoid duplicative or
nonproductive reviews.”)
C. Town Concerns That the Landfill Should Not be Closd: The Town Memorandum contends

that the Cecil Smith Landfill does not pose any uneceptable risks and the proposed capping
and closure of the landfill would make the site riks worse

MassDEP Responséhe Cecil Smith Landfill needs to be properlppad and closed to eliminate

potential present and future health, safety anit@mwmental risk posed by the oil and hazardous rizdse
contained in the landfill. MassDEP and EPA conddgtumerous assessments that identified risks fmstte
Cecil Smith Landfill in its uncapped condition. dddition, the Owner, working with BEC, conductedfier
assessments that confirmed risks of exposure tmgomants, which includ&:

« There are approximately 25 acres of uncapped sa@iite at the Cecil Smith Landfill, which, as
noted in the chronology in the Provisional CAD Pigrm 4, was primarily construction and
demolition waste. There has been sampling thatbiafirmed the presence of PCBs, VOCs
and SVOCs, which are all hazardous materials. &llsedocumented trespassing by adults and
teenagers, who use the site as a shortcut. Camgion in surface soils can expose trespassers
to contamination.

* MassDEP has estimated that approximately 19,50@806ns of contaminated leachate is
discharged from the Cecil Smith Landfill into gralwater each year, from the percolation of
rainwater through the uncapped waste material adh@s25 acres of landfilled area. There are
approximately 278 private wells within a 1 mile iislof the Cecil Smith Landfill because the
Town does not provide municipal water in this aréae landfill is located in a “Current
Drinking Water Source Area” due to the proximitypsivate wells. The landfill is also located
in a “Potential Drinking Water Source Area,” beausmong other reasons, it is located within
an area designated by the Town for protection ofigdwater and in a medium yield potentially
productive aquifer. There are approximately 50qig wells directly downgradient or cross-
gradient from the landfill within 500 to 4200 feésampling has documented contamination in
groundwater downgradient from the landfill, inclogj VOCs, SVOCs, pesticides, petroleum

%9 See, Provisional CAD Permit Chronology, starimgp. 4-13.
Page 26 of 38



MEMORANDUM IN RESPONSE TO TOWN OF DARTMOUTH’'S OPPO3ON REGARDING
PROVISIONAL CAD PERMIT FOR CECIL SMITH LANDFILL

compounds, cyanide, beryllium, lead, iron, manganesd sodium. Some of the groundwater
contamination concentrations are currently abovePM{@anup standards.

« Approximately 2.5 acres of Solid Waste is outshiefootprint of the landfill, including over
5,000 square feet dumped into wetlands resourees.arehis Solid Waste leaches
contamination into these wetlands areas, impadtifdjife habitat and native species, and
contamination can be further transported into adjawaterways.

e There is uncontrolled stormwater runoff from thedfill which picks up contamination in soil
and carries it into nearby wetlands and surfacemgatSampling has documented
contamination in the sediments of nearby riversstrehms.

« EPA sampling of surficial soil on the landfill preqty detected contamination that can pose
risks to humans through off-site dust migratioriect contact. In 1990 soil sampling, 7
compounds were detected above MassDEP MCP Metlssil dleanup standards. Other
sampling has shown the presence of SVOCs, pestidigied, mercury, zinc, chromium and
cyanide in surface soils. There are residentedsnearby who can be exposed to
contamination through wind-blown dust.

* There was exposure to residents in a house thdialva approved to be built on the landfill
footprint, and serviced by a drinking water welsaapproved by the Town.

» There are future potentially significant risks &arby residents and downgradient wetlands and
waterways. Landfills create very heterogeneouasaoé contamination. High levels of
localized contamination can be missed in sampling.

In addition to the above-referenced risks of exp@so Solid Waste and contamination, there is great
uncertainty about what additional contaminationlddae produced by the Cecil Smith Landfill, or aoigt
dumping ground that was active during the pre-18itod of time when regulation of landfills was @aststrict
as it is today. The Town of Dartmouth Board of Hemspectors documented a large pool of oil tieat been
dumped into an excavation in the landfill. In gidd, the documented presence of abandoned vehiehapty
fuel tanks, automobile parts, tires, empty drunit poilers and areas of ash indicate that the ¢pecd the
Cecil Smith Landfill took many other wastes thateveot construction and demolition debris. This
documented illegal dumping raises serious concevtessDEP has decades of experience with inactive
landfills, which often have levels of metals, PCBCs, SVOCs, and other contaminants that can pesakh
risks to humans and to the environment.

The closure proposed to be approved in the ProvasiGAD Permit will eliminate the significant risks

posed by the Cecil Smith Landfill. With the ingtibn of a protective engineered cap that meets stnd
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federal standards in place, rainwater will be pnéee from infiltrating and percolating through thadfill and
causing transport of released contaminants intgtbendwater or soil. The cap also creates adyaoidirect
contact with contaminated materials and prevemeigdion of wind-blown contaminated dust. The
requirements for landfill gas and groundwater nammigg also ensure that additional remedial actiam loe
taken in the future, if it is needed. The hous# janivate well will be removed. The solid wastdhe wetlands
will be removed and placed into the landfill fodpirand capped. The degraded and compromisedngstla
will be restored® Stormwater management systems, including detebésins and other controls, will be
installed to protect nearby wetlands and waterviiys stormwater runoff:

D. Town Concerns about the Volume of Soil and Other S®ndary Material: The Town
Memorandum contends that MassDEP will be allowing raterial far in excess of what its 2001
Guidelines allow if it approves the proposed volunerequested by the Project Proponents.

MassDEP ResponséMlassDEP has proposed approval of an appropriditene of material to facilitate

closure of the Cecil Smith Landfill and that maaéxill not pose any significant risks.

1. The 2001 Guidelines Allow for a Reasonable Profirtyin for Private Landfill Closures

The Town Memorandum contends that there is a “timta of the 2001 Guideline provisions that state
that MassDEP can consider only “closure costs,’thvitio not include a profit margin for proposalsro
private companies. The 2001 Guidelines are ndtemrin a restrictive way as Town contends. Thete
“closure costs” is used in a very general way §e@atence that states that the decision on hovkéothes factor
into account is a discretionary decision for MasBDEsomething Town acknowledges in its submission
(“Section 1lI(g)(4) provides that the allowancesafch cost-offsets is a discretionary determinatipEP.”
SeeTown Submission, p. 33). The entire provisioseattion 111.G.4 states that:

Achieving proper grades needed to close the ldndfifor post-closure use, is the primary factor i

determining the volume of material to be used. dRexe generation to offset closure costs is a
secondary factor that may be considered.

%0 The terms of the current Superseding Order ofd@imms require approximately 5900 square feetatlbring vegetated
wetlands to be restored and 8662 square feet ddmeks to be replicated. 5900 square feet of waiteén the wetlands
and solid waste within 10 feet of the adjacent bdrdy vegetated wetlands and around the perimé&teedandfill will be
relocated within the footprint of the landfill asdvered by the engineered cap to protect the wasléh5 acres in total of
relocated Solid Waste).
31 See Provisional CAD Permit that accompaniesReisponse.
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See2001 Guidelines, Section 11.G.4, p. 7. This igeay broad statement. MassDEP has determinedshat
authorities include the discretion to allow largetumes of materials to go to inactive unlined faiadto
achieve final closure in order to fund the costswith closure. Nowhere are the project proporteansed
from including a reasonable profit margin amongstscosts?

In addition, this sentence needs to be read iruoatipn with the overarching statement of purpose i
the 2001 Guidelines and with the background of ld&$¥'s broad authority to provide the best policy fo
statewide management of Solid Wastes, other disdaadd recyclable or reusable materials in accoslaith
the SWMP. See2001 Guidelines, pp. 1-2, and the 1990, 2000 &i® SWMPs. This larger purpose would
not be served unless MassDEP could ensure thabpeops who are willing to undertake closures otiiva
unlined landfills can recoup a reasonable prdfibr public projects, municipalities often need emerate
revenue to fund closures of publicly owned langdfis well, due to the limitations on tax increadksved
under the state lawSeeM.G.L. c. 59, § 21C.

Moreover, there is presently no state or fedenadlifug available to close most inactive, unlined
landfills, and the Cecil Smith Landfill is no ex¢em. The U.S. EPA did not find the levels of camination
sufficiently significant to justify putting thistsi on the federal National Priorities List, sinc&SUEPA also has
limited funds. This means that the Cecil Smith dfilhis not eligible for federal money to cap addse.
There is no available state funding source forinp&andfills. Therefore, in order to address tisks posed by
inactive landfills and to meet its state and feledelegated duties to ensure capping and clostad inactive
landfills, MassDEP has determined that the ageaayapprove the re-use of COMM-97 Soils and other
materials as a source of revenue generation to@agpropriate closure of unlined landfills. /s forth at
length above, this re-use is appropriate, withirs8EP’s legal authorities, and does not pose signif risks
to public health, safety and the environment adémpnted by MassDEP.

2. MassDEP Approved an Appropriate Volume of Matefigalthe Cecil Smith Landfill Closure

*2 |t should be noted that the costs approved by MBSs@id not include any fee or other remuneratiotihéocurrent
property owner.
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The Town Memorandum also criticizes the proposedwk by arguing that the volume of COMM-97
Soils and other material is far in excess of whatdeded to cover the costs of the closure, cagpid@0 years
of maintenance and monitoring; however, this isatmurate. MassDEP conducted a line by line rewitall
proposed costs submitted by BEC for this projédassDEP scrutinized engineering costs, equipmsist li
labor hours and rates, tipping fees, cap mateoistisc post-closure monitoring and maintenance eogts
contingency and profit estimates. MassDEP agredave a third party conduct a financial analy$ighe cost
to close the landfilf® This information (other than confidential businegsrmation that MassDEP is required
to withhold under the public records laws) has heeluced through public records responses to ¢henTand
the Town was given ample opportunity to commentuB&C'’s proposals and to discuss concerns with
MassDEP. Based on its review of BEC's submittielassDEP required a 16% decrease in the initial ausou
that BEC proposed to fund the closure, cappingparst-closure maintenance and monitofthdviassDEP’s
position is that it has scrutinized the financidesof BEC's proposals carefully and minimized #msount of
material needed for closure to the greatest efeasible.

3. MassDEP Regqulations Permit Placement of Secondateiials Prior to Completion of a Final
Assessment

The Town Memorandum argues that allowing placdgraEoontour material at the Cecil Smith Landfill
prior to completion of the Closure Assessment igdafation of MassDEP’s Solid Waste regulationS &0
CMR 19.140 and 19.150. This is not accurate. 208 Guidelines allow grading and shaping maternahe
form of COMM-97 Soils and other suitable materialpe accepted at unlined landfills prior to contiple of
the final and formal Closure Assessment. While BMR 19.140(4) requires that a final closure plan b
submitted prior to the initiation of any closurenstruction activities, MassDEP does not have toplteta an
approval of that plan prior to the start of closcomstruction. Closure construction includes tpants storage

and placement of grading, shaping and other comaterial onto the landfill.

¥ See attached MassDEP statement at webpagéttpk/www.mass.gov/eea/docs/dep/about/region/negsgasfnl.pdf
and for MassDEP's cover letter that accompaniedPtrson’s October 7, 2013 analysis at webpage link
http://www.mass.gov/eea/docs/dep/about/region/parsioal. pdf.
% MassDEP’s financial analysis of the cost of thejert reduced the cost estimate by $3,249,261cwthien reduced
proposed volume from 1,100,000 cubic yards to 9B dubic yards (a reduction of 16%).
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There is no reason to finalize an approved cloplime before commencement of construction. The
presumed remedy for any uncapped unlined landféin engineered cap that meets federal standarsisamt
to MassDEP’s federal delegation of RCRA, Subparélid Waste Landfill closure requiremefitsThe
purpose of the final assessment and correctiverectlternative analyses in all unlined landfiistres is to
explain why an engineered impermeable cap thatavedéral standards is ribie best remedial alternative,
given that unlined landfills present greater riskeaching of contaminants into groundwater thaed
landfills and given the uncertainties about whastea were disposed into such landfills. MassDEPféra
more data and far higher quality assessments éoC#til Smith Landfill than are usually availabte 6ld,
unlined landfills. MassDEP has more than suffitiaformation available to conclude that a federdineered
cap is required, and, based on MassDEP’s extergperience with landfill closures that no othersfbbe
remedial alternative is likely to be sufficientlyopective. Therefore, MassDEP properly exercisediscretion
to allow placement of contour material prior toefimpproval of the remedial alternative.

E. Town’'s Concerns about Not Being Heard The Town Memorandum contends that MassDEP

has failed to take Town objections to the projectrito account in moving forward with the

project, which the Town attributes to political motivations to ensure sufficient disposal
capacity for urban contaminated soils.

MassDEP ResponsélassDEP has listened to and considered the Tworicerns and those of other

stakeholders in determining the terms and conditadftthe ACO, and MassDEP will continue to takestho
concerns into account when it finalizes the Provial CAD Permit for the landfill closure. MassDE&s held
numerous meetings with stakeholders over many ydaost the proposed closure of the Cecil Smith Eénd
MassDEP held three formal public information megtion March 28, 2013, June 27, 2013 and July 1113.20
MassDEP has had numerous meetings with Town dfficislassDEP has posted 36 documents on a specially

created website for the Cecil Smith Landfill prdjeacluding its responses to public and Town comtmiand

** See 40 CFR part 258, Criteria for Municipal Solicsté Landfills.
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the responses of the project proponéhtMassDEP has listened carefully to all of the T@aoncerns and
those of the other stakeholders involved with gnigect.

There are numerous examples of MassDEP requiriaggas to the originally proposed project or
additional work to ensure the project would be sbulm consideration of Town objections to the tetdumes
of COMM-97 Soils and other materials needed, Ma$3[ds noted above, required downward revisionef th
volume of material by 16%, as discussed abdweresponse to Town questions about feasilulitgther
options, MassDEP did an engineering and financialysis of a 5% grade option and estimated costs fo
removal of all contamination. MassDEP demonstrétatithese options did not generate sufficienénee to
cover the associated project costs. In respongewm concerns that the current owner could affordap and
close the Landfill without taking in COMM-97 SoilslassDEP conducted a financial analysis of the o\sne
personal and real property to document that shedatithave the financial capacity to fund the clesuin
response to concerns about the protectivenese girtposed remedial options, MassDEP negotiated the
requirement of an expanded Interim Comprehensitee/Zisessment, which required the proponent towaind
expanded monitoring prior to issuance of the Pioxmal CAD Permit. In response to concerns abaaivtbual
impacts, MassDEP required the applicant conduetladn study to demonstrate the sight lines offithe cap.
In response to concerns about long-term impadtseoproject, MassDEP also modified the ACO to emaité
Town to assume control of post closure monitoring eaintenance with appropriate FAM controls. MdsBD
established a Supplemental Environmental ProjeittarACO, valued at $126,000, assessed as pdnt of t
owner’s penalty, which the Town could use for pcojaitigation.

MassDEP disputes the Town’s implication that it hasdled this landfill closure in a way that is
substantially different than other landfill clossii@ the Commonwealth. MassDEP has not singledhaut
Town of Dartmouth. MassDEP has entered into AC@is mumerous parties all over the Commonwealth to

complete similar landfill closures under the guides outlined in the COMM-97 Policy and the 2001

*® See MassDEP website for the Cecil Smith Landfitité://www.mass.gov/eea/agencies/massdep/abotaftsfold-
fall-river-road-landfill.html
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Guidelines?’ To the contrary, MassDEP has provided more oppiti¢s for input from the Town and citizens
of the Town than is usually the case in unlinedifdirclosures, due to the high degree of publio@ern and
concern among Town officials.

Moreover, MassDEP has not encountered any signifigsk issues at other landfills as a result ef th
re-use of either COMM-97 Soils or the other wastgamals, where such materials were re-used inrdaoce
with the COMM-97 Policy and the 2001 Guidelineshia closure of unlined landfills in the
Commonwealtif No drinking water supplies have been contamintted the re-use of COMM-97 Soils or
waste materials at other unlined landfill closurbfassDEP has utilized these materials successfttiyany
locations as noted in footnote 37. There is omeifip example of the successful re-use of COMMs8ils and
waste materials under the COMM-97 Policy and 200id&ines that is near the Cecil Smith LandfillheT
Town of Marion re-used approximately 160,000 cylicds of COMM-97 Soils, construction and demolition
(C&D) fines and residuals, and dredge spoils asoewrmmaterial to support the final cover systenad0-acre
landfill located on Benson Brook Road (the Mariaandfill). Acceptance of contour materials begadity
2005, and the final cap was installed in 2008. Toen of Marion was able to successfully incorpertie
COMM-97 Soils and other waste materials into tlosate design to bring the site to the proper cloguades
and provide an adequate foundation layer for the fover materials. The re-used material geneéffateds to
pay for the costs associated with the final cap3hglear post-closure monitoring and maintenandbef
Marion Landfill. MassDEP has received no compkuhiring the closure, and MassDEP has reviewed
monitoring data and inspected the landfill to easiat no unacceptable public health, safety oirenmental

impacts occur. In fact, the downgradient watediuhas improved to such an extent that, on Jély2D12,

*7 See list of MassDEP landfill closures using conteated soil at
http://www.mass.gov/eea/docs/dep/about/region/coris@df.
** The sole exception is that the percentages of G&8sfallowed to be used under the 2000 versioheof001
Guidelines were too high, resulting in creatiohpdrogen sulfide gases at unacceptably high ldhelscreated nuisance
odor conditions. MassDEP quickly recognized thabjem, and reduced the allowed percentage of C&Bsfito prevent
the gas formation. MassDEP revised the policyrewgnt this problem from occurring in the future
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MassDEP was able to approve a revised post-cl@swieonmental monitoring plan that allowed a reguctn
the frequency of the monitorirg.
Il CONCLUSION

The ACO executed by the owner and BEC establishiesedine and requirements for completing the
closure and capping of the Cecil Smith landfilhiglegally binding document sets the site on c®tws
implement a viable capping and closure plan toeata risks to public health, safety and the emvirent and
to bring the Cecil Smith Landfill into compliancetiwthe requirements of the Solid Waste statutels an
MassDEP regulations. MassDEP has appropriateliceseal its authorities and properly applied its @7
and 2001 Guidelines to this closure to date, andsid&P intends to take into account all public comroa
the Provisional CAD Permit when it is issued, tsuge that no significant risk to public health,etgfand the

environment will result from the project.

3 See, Attachments B and C attached hereto.
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ATTACHMENT A

MASSDEP LEGAL AUTHORITY TO ALLOW CONTAMINATED SOILS AND SOLID WASTES TO
BE RE-USED AT LANDFILLS

Solid Waste ManagemenM.G.L. c. 111, §150A grants MassDEP broad aithtw oversee all

activities at landfills’® MassDEP has implemented this authority by proating its Solid Waste Facility
Regulation at 310 CMR 19.000. The statute andlatigns make clear that MassDEP regulates all idetsvat
landfills through its permitting authorify. Once material crosses into a landfill for dispasae-use, MassDEP
must approve the conditions under which the matesrizandled, stored, transported, disposed oé-arsed
through permit conditions for that landfill. Puasuto M.G.L. c. 111, 8 150A and M.G.L. c. 21A,8 2
MassDEP also has the legal authority to define wietrials are Solid Waste, and what materialdean
diverted from the waste stream and beneficiallysed or recycletf.

MassDEP also has the authority to specify in re@na the requirements for closure of landfills and
has been delegated the authority to ensure thdtfillarare closed under federal standar8gethe Resource
Conservation and Recovery Act, 42 U.S.C. § 6803eq (“RCRA”") and the regulations enacted pursuantetaeat

40 CFR part 239-282, M.G.L. c. 111, § 150A, and BMR 19.045 and 19.140. In addition, MassDEP’s

40 See M.G.L. c. 111, § 150A, cl. 146 facility shall be established, constructed, exfeal, maintained, operated or
devoted to any past[sic] closure as defined byleggun unless detailed operating plans, specificesj any public health
reports and necessary environmental reports haare agomitted to the department, the departmengtzased a permit for
the facility and notice of the permit is recordadhe registry of deeds, or if the land affectegk¢ivy is registered land in
the registry section of the land court for theritistwherein the land lies.”
41 See 310 CMR 19.003(1): “310 CMR 19.000 shall gpplall solid waste management activities anditaes
including, without limitation, landfills, dumpingrgunds, transfer stations, solid waste combustaiiifies, solid waste
processing and handling facilities, recycling fiieis, refuse composting facilities and other wasksites for the storage,
transfer, treatment, processing or disposal ofissiste and the beneficial use of solid waste,”2ICMR 19.015: “No
person shall construct, modify, operate or mainéafacility except in compliance with a site assigmt, permit or plan
approved by the board of health or the Departmangpplicable, and any authorizations issued bp#partment and all
conditions included in a permit, approval or auikation for said facility.”
2 310 CMR 19.006 defines Solid Waste or Waste touseléess, unwanted or discarded solid, liquid otained gaseous
material resulting from industrial, commercial, inig, agricultural, municipal or household activitighat is disposed or is
stored, treated, processed or transferred penditigdisposal....” MassDEP has exempted many matdriah the
definition of Solid Waste, for example, materiahtican be recycled, re-used, composted or convirigctordance with
the agency’s regulations governing recycling, re;e®mposting and conversion of materials divefitech the Solid
Waste stream. See 310 CMR 16.82emptions From Site Assignme3it0 CMR 16.04General Permit for Recycling,
Composting or Aerobic and Anaerobic Digestion Opierss, or 310 CMR 16.05Permit for Recycling, Composting or
Conversion (RCC) Operations
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regulations also provide for long-term (minimun3@fyears) oversight of landfill conditions afteckalosure,
including monitoring of groundwater and the larldfil protect health, safety and the environme3ge310
CMR 19.132, 19.140 and 19.142. MassDEP may reasgessment and remedial action to correct any
situation that does or may potentially violate tbgulations. For example, when any exceedencpsrafitted
levels are detected, MassDEP requires the lamgifdrators to take action to eliminate the source of
contamination or to treat the effluent or emissioBee310 CMR 19.1506°

Hazardous Waste ManagemeiassDEP has authority under M.G.L. c. 21C andugh its federally

delegated authority to implement the federal HamasdNVaste program pursuant to the federal RCRAtstat
which governs Solid Waste and Hazardous Wastes)dore that materials that are classified as Hamard
Wastes, or exhibit Hazardous Waste characteristiesproperly handled, stored, treated and disposed
MassDEP implements its authority through its HazasdWaste Regulations at 310 CMR 30.000 that
comprehensively regulate the handling, transptotage, treatment and disposal of Hazardous Waste.
Hazardous Wastes, including contaminated soilriests the definition of Hazardous Waste, cannot be
disposed of at Solid Waste Landfills, but must@specially licensed to Hazardous Waste disposdities.

State Superfund and Management of ContaminatedridisteMassDEP was given authority to

establish a state Superfund program by M.G.L. E, 2hd MassDEP implemented this authority by
promulgating the Massachusetts Contingency Plamatgns at 310 CMR 40.0000 (“MCP”). In developing
these regulations, MassDEP had to determine whtecirations of soil contamination were safe toaienat a
site and what concentrations would require thetsdde removed. M.G.L. c. 21E requires that cl@arachieve
a “permanent solution,” which is defined in thetsta as leaving “no significant risk of harm to palnealth,
safety, welfare or the environment for any forebéeeperiod of time.” The MCP provides three optidar
determining whether “no significant risk” will rerimeat a site. Method 1 is one of these three nusthand for

Method 1, MassDEP sets specific numeric criteialie most common contaminants. Under Methodil, so

** In addition, no landfill may operate without obfaig a site assignment from the municipality or neiplities in which
itis located. See M.G.L. c. 111, §§ 150 A & 1502&nd 310 CMR 16.000.
Page 36 of 38



MEMORANDUM IN RESPONSE TO TOWN OF DARTMOUTH’'S OPPO3ON REGARDING
PROVISIONAL CAD PERMIT FOR CECIL SMITH LANDFILL

standards for contaminants are known as MassDER,sS&2 and S-3 soil cleanup standards. Thesedatds
establish limits below which soil can remain andl present any significant risks in three differgmtes of
property use scenarid$.In addition, MassDEP allows site specific riskessments to be conducted, and it is
also possible that contaminated soil would nedzbtoemoved from state Superfund sites based omesiwts of
Method 2 or Method 3 risk assessments. Note thra@aminated soil at these sites is often subject to
unrestricted access by people and often has uistedtroutes of migration into the environmentisithe
unrestricted nature of the contamination or itdityitio migrate into the larger environment thaguees its

removal.

For those contaminated soils that needed to bewedndassDEP had to grapple with the question of
what other uses might be available for these can&bed soils that would present no significantsitk people
or the environment. For example, MassDEP detemningt oil-contaminated soils can be used in the
manufacturing of asphalt (since petroleum is alyaskd to manufacture asphalt and soil is an éffetinder).
Another question that MassDEP examined was wheghese of contaminated soils as landfill contout an
cover material (since “virgin” soils were alreadsirtiy used as landfill contour and cover materiayld be

able to be done without creating significant rislpeople or the environmefit.

Solid Waste Master Plarin M.G.L. c. 16, § 24, MassDEP was given autlydo establish a Solid

Waste Master Plan (“SWMP”), a policy framework feorking with municipal partners to achieve Solid $¢a
management goals throughout the stdtiee first SWMP was issued in 1990, after yearsisfubsions and

comment from municipal and other stakeholders. 980 SWMP documented MassDEP’s concerns about re-

* Essentially, S-1 soil standards are for the massitiee receptors and uses, namely, residentiahals and the like, S-2
soil standards are for surficial soils at comméraial industrial properties, and S-3 soil standarésfor soils located at
depth that were relatively inaccessible. See MZIPB,CMR 40.0933(5). These exposure scenarioseayedifferent from
re-use of contaminated soils at a landfill. Acdeskndfills is limited, and dust is suppressethwequired procedures.
Trucks transporting contaminated soil must be cadv@nd monitored to prevent escape of contamirsatiéd
Contaminated soil must be stored at a landfill manner that prevents leaching of contaminantsiodblown dust. All
contaminated soil is covered with an impermeabjethat prevents contact with or migration of thatemination in the
soil.

45 Any soils that are Hazardous Wastes would hawetdisposed of at licensed Hazardous Waste Iédfitinerators or
other Hazardous Waste disposal locations, unlessdan be treated to remove their hazardous clesistats so as to
become solid wastes.
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use or disposal options for hard to manage masesach as contaminated soil. Chapter 5 of th®@ B WMP
addresses a range of difficult to manage wastesthasimilar to excavated soil in that they hawveilar
properties and can contain a variety of oil antiemardous materials in their matrix (including streweepings,
automotive shredder residue, and sludge). The $98MP states: “It is vital to the Commonwealth’s
environmental and economic well being to developagament capacity for these wastestie Eurrent 2010-
2020 Solid Waste Master Plan identifies the managemof contaminated soils and similar wastes with
potential re-uses as an ongoing priority for MasBEThe Plan states that any “loss of [active] lahdfi
capacity will also create issues for a number et wastes that are currently managed (in patgnalfills, ...
including contaminated soil, residuals from vehifeedding operations, dredge spoils, and somegeewa

sludge.” See2010-2020 SWMP, p 14. The Plan goes on to ttate

“[a]s there are fewer landfills in Massachusetisstiate outlets for these materials are becomiarcec

MassDEP will continue to track the status of hoesthmaterials are managed and identify and assess

additional management alternatives.”

Id. One of the priorities in the 2010-2020 SWMP isrtoréase appropriate re-use of materials that have

historically been disposed of in order to conseéheeCommonwealth’s scarce landfill disposal capacit

% The 2010-2020 Solid Waste Master Plan, fountigt//www.mass.gov/eea/docs/dep/recycle/prioritespl13f.pdf

outlines a snapshot of the volumes of contaminatédstreams from 21E sites during a six monthgakim 2009:
Contaminated Soil
Approximately 540,000 cubic yards of contaminateitssvere generated at cleanups of approximatelydbor
hazardous material disposal sites in MassachusettsJanuary 2009 through July 2009. Disposald#ganup
requirements are established under MGL chaptera2itBEhe Massachusetts Contingency Plan (310 CMR
40.0000). The management of contaminated soil utheése requirements includes on-site and off-siese,
recycling, treatment and/or landfill related usesluding landfill daily cover. 28 percent of thertaminated soils
were re-used, recycled, or treated on site; 38gqmenvere re-used, recycled, or treated off sifgefgent were sent
to landfills for daily cover; and 29 percent weessto regulated landfills for disposal.
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ATTACHMENT B

Town of Marion Landfill

The Town of Marion accepted approximately 160,000 yd.* of grading and shaping material (i.e.
contaminated soils, construction and demolition (C&D) fines and residuals, dredge spoils) to support the
final cover system on a 10 acre landfill located on Benson Brook Road (the Landfill). Acceptance of
grading and shaping materials began in July 2005 and the final cover system was installed in 2008, The
Town of Marion was able to successfully incorporate the grading and shaping materials into the closure
design to bring the site to the proper closure grades, provide an adequate foundation layer for the final
cover materials, and to generate funds to pay for the costs associated with the final cover system and 30
year post-closure monitoring and maintenance of the Marion Landfill. A Financial Assurance Mechanism
was established to perform all closure/post-closure monitoring and maintenance activities throughout the
closure process and during the 30 vyear post-closure period. The 10-acre soil closure was conducted
without causing any public health, safety or environmental impacts. MassDEP received no complaints
during the closure.

Background - Benson Brock Road Landfill Closure, Marion:

¢ A public informational meeting regarding the closure of the landfill was held on October 13,
2004.

e In April 2005, the MassDEP, Town of Marion and End-Cap Technologies entered into an
Administrative Consent Order for the closure of the landfill,

¢ On July 11, 2005, MassDEP approved the final closure design plans. The 10 acre landfill was
closed in accordance with MassDEP's regulations and MassDEP's guidance governing "Closure
Activities at Inactive Unlined Landfill Sites” which provides guidance regarding the use of
grading and shaping material during landfill closures.

s A Comprehensive Site Assessment (CSA) was submitted to MassDEP on October 16, 2007 and
subsequently approved by MassDEP, Based upon the CSA evaluation it was determined that the
landfill had fimited impact on the environment in the vicinity of the landfill and a standard final
cover system design (approved by MassDEP in July 2005) with post closure environmental
monitoring was determined to be adequate to mitigate impacts to the environment.

e The Town is currently conducting post closure environmental monitoring (groundwater, surface
water and landfill soil-gas monitoring) to evaluate the effectiveness of the final cover system in
reducing contaminant levels in groundwater and surface water and controlling landfill gas
emissions and subsurface landfill gas migration. '

e  OnJuly 16, 2012 MassDEP approved a revised post closure environmental monitoring plan that
included reducing the frequency of the monitoring based on improving downgradient water
quality.
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-Gommonwealth of Massachusetts: o
Executive Office of Energy & Environmental Affairs

 Department of Environmental Protection -

Southeast Hegrunai Dfﬁc:a 20 Rwerslde Drive, Lakevllie MA 02347 * 508-948-2700 _

DEVAL L PATRICK . -t o . H!CHAHDK SULLIVAN R,
Govarnor . - . . . . Sauratary

TIDTHY P. MURAAY Py = o KENNETH L, KIMMELL
. Leutenant Governor ) : ) . s( ) o , Commissionar
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July 16, 2012

Paul Dawson Board of Selectmen
Marion Town House
"2 Spring Street ‘
. Marion, Massachusetts 02738 ‘

RE: PROVISIONAL APPROVAL WITH CONDITIONS
Application for: BWP SW 22 Landfill Minor Modification
- Post Closure Environmental Monitoring Plan Modifications
Transmittal #: X251095 ~

AT: Marion Landfill
. Benson Brook Road
Marion, MA- ~
Facility Identification # 39459
- Regulated Object #172692 °

DearMr. Dawson; '

The Massachusetts Department of Environmental Protection, Solid Waste Management Section

(the "MassDEP"), has completed iis review of the.referenced Landfill-Minor Modification
permit application (the "Application") to modify the Post Closure Environmental Monitoring
Plan (the "Plan") for the Marion Sanitary Landfill (the “Landfill"), The permit application was
prepared end submitted on.behalf of the Town of Marion (the “Town™) by Bast Coast
Bngineering, Inc. (the “Consultant”) of Marion, Massachusetis; MassDEP has determined that

the permit application is administratively and technically complete and hereby approves the .
revisions {o the environmental 't'nonitoring plan, subject to the conditions specified herein. . . a

' ThlS perrmt approval supersedes the Envu"onmental Momtor-mg—P-lan-approxed.by MassDEP_on____.___
January 28, 2010,

Thl informetion ks avaliable I alternate format. Call Michells Wators- Exanam, Diversity Dircctor, at 817-202-3754, TDD#1-8&G 539-7622 or 1-617-574- BSBB
MassDEP Weballe: www.mess.govidep

Printed on Recycled Paper



L SUBMITTALS |
MassﬁEP'has reviewed the Application pursuant to 310 CMR. 19.000; Solid Waste Regulations,

-310 CMR 19.150: Landfill Assessment Requirements and MassDEP's’ Landfill Technical
Guidance Manual, May 1997 (the "Manual"), The Apphoatmn consists of the following:

v The permlt transmittal, applications forms for Landﬁ!l—l\/hnor Modlﬁeatlon (BWP SW 22)
and document entitled: Application for Minor Permit Modification; Post-Closure
- Environmental Monitoring Progmm, Marion Sanitary Landfill, Benson Brook-Road, Marion
Massachusetts; prepared by Bast Coast Engmeermg, Incorporated and received by MassDEP

_ onMayl 2012 :

On June 5, 2012, MassDEP requested supplemental mformahon from the Consultant o complete
' 1ts techmc:al review, Additional information was provided on July 9,2012 by the Consultan

I SITE Dggcmﬂgu o

The' Mearion Sanitary. Landfill is ‘situsted on a 39-acre parcel of Town land located off Benson '

Brook Road in Marjon, Massachusetts. The footprint of the Landfill is approximately 9.2 acres. . -

" The Landfill is surrounded by dense woodlands to the north, west and south, with Benson Brook
and 4 wetland system located to the northeast, The only access to the Landfill is via Benson
‘Brook Road (a dead-end road) located off of Route 6. The Landfill is located at the end of and
along the north side of Benson Brook Road. There are no private residences within % mile of the
unlined Landfill. Located across the street from the unlined Landfill to the south is the Town of
Marion Waste Water Treatment Plant. Located between Benson Brook Road and the unlined
Landfill is the Carver-Marion-Wareham (“CMW™) Regional Refuse Disposal District residential
~ solid waste recycling and convenience center (“Transfer Station™). Benson Brook lies northeast

- . of the Landfill and flows in a northerly direction toward Bear Swamp

The Town purchased the property in 1964 and shortly thereafter began operatlng the solid waste -
Landfill, The Landfill was used for disposal of municipal waste and construction & demolition
“debris (C&D) generated piimarily within the Town, The Landfill ceased acceptmg waste in
December 1974, and the Landfill was closed. Jn 1975, the Town constructed a solid waste
. transfer station ‘at the southwest corner of the property, The transfer station continued at this
. location until 2005 when it was relocated to a 1,6 acte parcel within the site assigned property. In
2005, the Town. of Marion contracted with End Cap. Technologies, LL.C (ECT) to cap and close
the Landfill. ECT provided grading aid shaping materials for use in bringing the Landfill surface

. to the proposed fina! grades, The grading and shaping materials consisted of contaminated soils,

dredge sedlment and C&D fines from the New Bedford Waste Service fae1hty

" The Correctwe Action Design ("CAD“) permit appllcatlon was: prepared by Bast Coast
.. Engineering (May 12, 2005) to address the final closure of the Landfill. MasSDEP approved the

- permit application for the CAD on July 11, 2005, The Landfill was capped in 2008. Ori March - '

26, 2010, a Landfill Closure Certification Report Application was submitted to the MassDEP. On
July 26, 2010, a remedial plan was piovided to address certain aspects of landfill closure
mcludmg slope stab:hzatmn dramage control systems and access roadway repair. Followmg
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completion of repair work, on September 15, 2011 a Certification of Repair was provided as an

addendum fo the Landfill Closure Certification Report Application, On January 11, 2012,

MassDEP issued a Final Approval with Conditions of Cértification of Closure. The final cover
system design consisted of the following: . .

6 inch minimum subgrade layer, overlain by

6 inch minimum gas venting layer, overlain by ‘

textured 40-mil high-density polyethylene flexible membrane liner, overlain by '
12 inch minimum sand drainage layer, overlain by A 3

12 inch minimum loam vegetative support layet '

* @ @ ¢ @

.The Jandfill gas rrionitoring network cousists of teri perimeter soil-gas monitoring wells (GP-1,
Gp-2, GP-3, GP-4, GP-5, GP-6R, GP-7, GP-8, GP-9, and GP-10), located on the north, west, and .-
southi sides of the Landfill. The gas monitoring network is sampled on a quarterly basis. :

A Comprehensive Site Assessment (the “CSA™) was submitted to MassDEP on October 16, 2007
and subsequently approved by MassDEP on January 28, 2010, '

Conclusions of the CSA included,_buf were not Iimfted to the following:

. @ The landfilling operations have had some limited impact of the down gradient groundwater
quality, Down gradient of the Landfill, groundwater has higher concentrations of alkalinity,
ammonia, sulfate snd total dissolved solids (TDS) when compared to upgradient wells, Lead
and Arscnic were the only compounds t6 exceed the Massachusetts Maximum -
Contaminant Level (“MMCL) standards in groundwater, -~ _ - :

* A qualitative risk assessment of the Landfill was performed to identify contaminants,
" -receptors, and exposure pathways.of concern and to evaluate potential risks to human
. health, safety, public welfare and the environmenit. The CSA risk assessment conclusions :

were that current exposure conditions did not pose a significant or otherwise

unacceptable risk of harm to human health, There are no private drinking water wells _
within 2000 feet in a down gradient direction and.public water is supplied along Benson
Brook Road, : ' . o :

* Surface water show little impact to Benson Brook from the Landfill. The surface water

quality mests the-Ambient Water Quality Criteria (“AWQC”) with the exception of zinc,
Zine was detected above the AWQC both in the upstream and downstream samples at
. similar concentrations indicating & source upstrear of the Landfill may be contributing

. zing to the surface water. S o C '

¢ The qualitative risk assessment concluded that a quantitative risk assessment was not

- requited given that the Landfill was being capped and closed and that the environmental
conditions at the Landfill and down gradient will only continue to improve,

L. ENVIRONMENTAL MONITORING NETWORKS _
G'rgundwater Network: The current groundwater monitoring network consists of four

groundwater monitoring wells (MW-1, MW-2 MW-3, and MW-4); installed at four locations. -
The groundwater monitoring network is currently sampled on a semi-annual basis. Monitoring
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well MW-1 is the upgradient well located in the southwest comer of the Landfill, The down

gradient groundwater in'the southeast portion of the Landfill was measured by sampling well .

MW-2. The down gradient groundwater quality in the northeast portion of the' Landfill is

~ monitored by MW-2R and MW-3/3R. Monitoring of well MW-4 is used to evaluate the water °

quality down gradient and north of the Landfill. The groundwater flow direction is to the
northeast toward Benson Brook, The Landfill is not located within a “Current Drinking Water

* . Source Area” or within a “Potential Drinking Water Source Area”. There are no private wells

within 500-feet of the Landfill. The applicable Massachusetts Contingency Plan (the “MCP")
groundwater category at the Site is GW-3. S - ‘

Historical groundwater data show that the general chemistry parameters remain stable, with
conductivity levels and concentrations of TDS, nitrate, chloride, sulfate and COD decreasing in
the down-gradient wells. Cyanide, cadmium, mercury, selenium and- silver have not been

. detected at the four groundwater monitoring wells. Low concentrations of barium, and lead have
* -been detected in the groundwater at the-four monitoring locations and low levels of arsenic,

cliromium, copper and zine has been identified in the groundwater at down-gradient well MW-
3R at concentrations below the MMCL and MCP Method 1'GW-3 groundwater standard. Over
the past ten years, low concentrations of Volatile Organic Compourids (“VOCs”) were identified

* in the groundwater at the down-gradient wells MW.3R and MW-4; in addition, chioroform was

-identified during one sample event (May, 2008) in the up-gradient groundwater sample MW.-1. -

"In all instances, the detected concentrations of VOCs were below the MCP GW-3 or the
* Massachusetts Drinking Water Guideline, o

Surface Water Network: The curent surface water monitoring network consists of three surface
water sampling points, SW-1A, SW-2, and SW-3 located along Benson Brook, and one sampling
point, SW-1-B located within an unnamed tributary leading into Benson Brook. In Benson.
Brook, the upstream sample poini, $W-1A is located on the south side of Bénson Brook Road,
SW-2 is located approximately 150 feet down gradient of the toe of the northerly Landfill slope, -
SW-3 is located further downstream approximately 500 feet west of the Landfill’s property line.

- Sample point SW-1B is located in the tributary upstream of the Landfill on the south side of

Benhson Brook Road, Historical surface water monitoring data indicates that the former la1_1dﬁll

activities have not impacted the surface water quality.

IV. PROPOSED REVISIONS TO THE ENVIRONMENTAL MONITORIN’G PLAN

The Town is proposing to reduce the. frequency of posteclosure groundwater/surface ‘water
monitoring and reporting from semi-annually to annually, as well as eliminate certain analytical

- parameters, while continuing {o. perform soil-gas monitoring on a quarterly basis,

. Y.PERMIT DECISION

In accordance with its atxthorify granted pursuant to'M.G.L. ¢.111, s.. ISOA,Iand 310 MR 19,000 .

- Solid Waste Regulations, the MassDEP hereby AFPFROVES the revised Environmental Monitoring

Plan subject to the conditions ide_ntiﬁet_:l herein,
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MassDEP DOES NOT APPROVE the elimination of any analyhcal parameters or the teduction of
the fmquency of surface water monitoring, (refer to condition #4 and #5).

Table 1 Post Closure Mon1tormgProgram 'Marion Landfill

‘Type of Sampling ' | Frequency . - Sampling Locations
o ' o | and Parameters

Groundwater monitoring | Annually Condition #4

Surface Watermonitoring | Semi-amnually —* | Condition #5

Soil Gas monito‘ring' | Quarterly . . | Condition #8

VL GENERAL PERMIT CONDITION§

1. Permit L1m1tat10g§ This Perrmt Approval is limited to the Post Closure Envnronmental
Monitoring Program for the Mariof Landfill. This permit approval supersedes the Post-
Glosure Monitoring Plan approved by MassDEP on January 28, 2010. The Town shall
conduct environmental monitoring of the Landfill in accordance with MassDEP
regulations, permits, and as modified by MassDEP through review of monitoring data.

2, Resmation of Rights: MassDER reserves the right to rescind, suspend, or modify or
require additional assessment and/or actiop, as deemed necessary, to protect and maintain
the environment free from objectionable nuisance conditions, dangers or threats to pubhc
health or the envu:omnent .

3. RegL_llatorz Cgmpliance-: This Permit Approval does not relieve the Town from the
responsibility to comply with all other regulatory permitting requirements. The Town
shall fully comply with all applicable local, state and federal laws, regulations and
policies, by-laws and ordinances. Applicable federal regulatlons include, but are not
limited to, CFR. part 1910 OSHA standards governing employee health and safcty in the
workplace :

4, Groundwater Momtormg Network' The Town shall conduct groundwater rnomtormg :
annual[y in accordance with the approved plan as modified herein: |

a. The fol[ovwng groundwater monitoring wells: MW-l MW-2 MW-3, and MW-4 shall

be analyzed for the parameters specified at 310-CMR 19.132 including 1,4-dioxane: |
b. Groundwater samples from all four monitoring wells shall be analyzed once during
" the next two sampling rounds for the compound 1,4-dioxane. The 1,4-dioxane method-
" reporting limit for groundwater samples collected from the four groundwater
momtonng wells shall not be greater than the Method 1 GW-1 value of 3 ppb. If 1,4~
dioxane is not detected above the method reporting limit of 3 ppb in any-of the
momtormg wells 1,4-dioxane analysxs may contiriue at the higher method reporting .
limit (i.e. 500 ppb). If 1,4-dioxane is detected in any grovndwater sample above the
~ method reporting limit of 3 ppb, the Town shall continue analysis for 1, 4-dioxanec at
the lower method reporting lirit (1 e.3 ppb) and initiate ana1y31s of surface water for

1 JA4-dioxane.
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d. Ifa gas well(s))proﬁe(s) with an excé@dance- is in close proximity to buildings, structures
. and/or wtility conduits the-owner/operator shall monitor-the intetior of the buildings,
structines and/or u;ility conduits for landfill gas. ' .

* 1. Additionally, the Town shall take ajl actions necessary to ensure public health and
. safety due to the off-site/on-site Jandfill gas migration. - : ' ‘
2. Wherever there are pencirations of the foundation, the area in the immediate vicinity -
should be screened for corabustible gases, .
3. All confined spaces within all buildings should be screened for combustible gases,
- 4. The buildings/utility conduits’ should be monitored for percent. methane, volatile
organic compounds, oxygen and hydrogen sulfide, : ' -

10. Pest Closure Majntenance and Mggiforing: The Town shall maiﬁtain, care for and

monitor closed areas during the post closure period in accordance with 310 CMR 19,142
Landfill Post-Closure Requirements and maintain the Environmental Control and

* Monitoring Systems in accordance with 310 CMR . 19.133 Maintenance of . the

11

Environmental Contro! and Monitoring System.

. New Receptors: The Town, shall monitor the prop,arﬁes adjacent to the Landfill for.

- changes in use that create new recepiors potentially affected by the Landfill. The Town

12,

13.

shall notify MassDEP of any new or proposed usés on adjacent property including new
groundwater wells, new structures, new utilities, new passive uses, etc, The Town shall

modify the Landfill environmental monitoring network by the addition of new =

groundwater monitorihg wells,-and/or new subsurfuce gas migration monitoring probes, .
or énhanced sampling as deemed appropriate to protect public health and safety

Biennial Report: Biennial reports for Marion Landfill shall continue fo be submitted to
the MagsDEP’s Solid Waste Section every second year. The next biennial report shall be
submitted to MassDEP by February 15, 2014. Pursuant to 310 CMR 19.142(6) Reporting
Requirements, the report shall describe any activity (i.e. repairs, non-routine
maintenance, etc.) at the Landfill; summarize the results of the environmental monitoring
programs and inspections by third-party ‘consulling Massachusetts Repistered -
Professional Engineers, or other qualified solid waste professional. B
Modification of Environmental. Monitoring Plan: The Town shall continue to perform:
environmental monitoring of the Landfill and submit the results in accordance with the
environmental. monitoring plan specified in thig letter unless MassDEP receives and
approves an alternative plan, This Bnvironmental Monitoring Plan may be revised in the
future if rationale is provided explaining why specific monitoring locations or parameters
are not necessary to identify the existence; source, nafure and extent of pollution or threat

.of pollution, or extent of the adverse impact from any pollution. Any request for

modification of the Environmental Monitosii 1g Plan shall include a transmittal form, and

* minor modification permit BWP SW22.
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BIGHT [0} QPEAL _
Right to Appeal — This approval has been 1ssued pursuant to M G.L: Chapter 111 Section 1504,

~ and 310 CMR 19.037; Review Procedures for Permit Modifications, Permit Renewals and other

Approvals, of the “Solid Waste Management Regulations”, Pursvant o 310-CMR 19, 037(5), any’
person aggrieved. by the issnance of this determination may file an appeal for judicial review of
said deoision in accordance with the provisions.of M.G.L. ¢. 111, § 150A and M.G.L. ¢. 30A not

- later than thirty (3Q) days following receipt of the fina] permit, The standing of a person to file an

appeal and the procedures for filing such an appeal shall be governed by the provisions of
M.G.L. c. 30A. Unless the per§on requesting an appeal requests and is granted a stay of the terms.
and conditions of the permit by a court of competent jurisdiction, the permit decision shall

remain effectlve or become effective at the conclusmn of the th1rty (30) day perlod

Notice of Appea Any aggneved person mtendmg to appeal a grant of a penmt to the Supenor' B

.- Court shall first provide notice of intention to commence such action. Said notice of intentiof

shall include the Departient transmittal number X251095 and shall identify with particularity
the issues and reason why it is believed the permit decision was not proper. Such notice shall be
provided to the Office-of General Counsel of the Depertment and the Regtoiml Director for the
régional office which processed the permit apphca.tlon at least five-days prior to the ﬁlmg of an

-appeal, _ ‘ _

* Office of General Counsel  * - ' Martin Suuberg, Acting Reglonalanector
Department of Environmental Protection Department of Environmental Protection
One Winier Street  ~ -~ 20 Riverside Drive.

- Boston, MA 02108 ' Lakeville, MA 02347

No allegation shall be made in any judicial appeal of a permit decision unless the matter
complained of was raised at the appropriate point in the administrative. review procedures '
established in 310 CMR 19.000, provided that a matter may be raised upon a showing that it is
material and that it was not reasonably possible with due diligence to have been raised during
such procedures ot that matter sought to be raised is of critical 1mportancc to the enwronmental
impact of the permitted activity,

Please dlrect any questlons regarding this matter to.me at (508) 946-2847 or to Marid June at (508)

~ 946-2767, or write to the letterhead address. Refer to Transrruttal Number X251095 in any
. conespondence to this office regardmg this project.

Very tmlyy'bxf, N
Mark Dakers, Acting Chief -

Solid Waste Managément Section

D/MI/rr :
Marlon\MarIou Landfill - Miaor Mod X25 1095 docx
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cCl

East Coast Engineering, Inc,
156A. Front Street

P.O. Box 745

Marion, MA 02738-0745

- ATTN: C, LeB]anc
Marion Board of Heaith, Karen A. Walega, Health Dlrector '

kwglega@mauomna gov

DEP-SERO-Boston

'ATTN: L. Black

P. Emond
I. Doucett
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