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LYNCH, DESIMONE & NYLEN, LLP
A nORNEYS AT LAW

12 POST OFFICE SQUARE

BOSTON, MASSACHUSETTS 02109
Telephone: (617) 348.4500
Facsimile: (617) 348-4545

JOHNM. LYNCH,P.C.
ERNEST P. DESIMONE
RICHARD A. NYLEN. JR.

FREDERICK S. GILMAN
STEPHE W. DECOURCEY
JOHNP. CARR
SHANNON MICHAUD

OF COUNSEL

JAMBS W. MURPHY
WAYN H. SCOTT

January 29,2010
Via Email & ft Class Mail

Richard J. Chalpin, Regional Director
Depaiiment of Environmental Protection
Northeast Regional Offce
205B Lowell Street
Wilmington, MA 01887

Matthew C. Ireland, Esq.
Assistant Attorney General
Environmental Protection Division
Attorney General's Offce
100 Cambridge Street, 1 üth Floor
Boston, MA 02114

Re: New Ventures Associates, LLC; Crow Lane; Use ofFAM for O&M and Expenses

Dear Mr. Chalpin and Attorney Ireland:

The purpose of this letter is further the discussions between WiIiam Thibeault of New
Ventures Associates, LLC ("New Ventures") and the Department with respect to the use of the
F AM for Operation and Maintenance ("O&M") and expenses associated with the Crow Lane
Landfill closure. As the Department is well aware, the expenses associated with this closure
have exceeded the projections and there are no revenues coming in to New Ventures at this
point.

New Ventures would like to continue the discussions that took place between
Mr,. Chalpin and Mr. Thibeault with respect to accessing the PAM monies for O&M costs and
expenses for the final closure. Mr. Thibeault was informed that the Department intended to
forward the necessary documents to commence the process.

New Ventures looks forward to hearing from you on this matter at your earliest
convenience. We are available to meet with you at any time to discuss same.

Thank you.

Sincerely,

RAN/kad
~y~

cc: Mr. WíJiam Thibeault

Michael W. Ding!e, Esq.

H:\Tliibeaull, WiJlmn\FAM\eHer to Ch.lpia & Irda1Jd OI.29.io.doc



LYNCH, DESIMONE & NYLEN, LLP
A TIORNEYS AT LAW

12 POST OFFICE SQUAR

BOSTON, MASSACHUSETIS 02109
Telephone: (617) 348-4500
Facsimile: (617) 348-4545

JOHN M. LYNCH. P.C

ERNET P. DESIMONE
RICHARD A. NYLEN, JR.
FREDERICK S. GILMAN

STEPHEN W. DECOURCEY
JOHNP. CARR
SHANNON MICHAUD

OF COUNSEL

JAMES W. MURPHY
WA YNE H. SCOTT

March 5,2010

Via Email & ist Class MaU

John A. Carrigan, Section Chief
Solid Waste Management
DEP-Noiiheast Regional Offce
205B Lowell Street
Wilmington, MA 01887

Re; Commonwealth of Massacliusetts vs. New Ventures Associates LLC ;
Civil Action No. SUCV2006-00790; FMF# 39545;
Paragraph 27 Notice - Berm

Dear Mr. CaiTigan:

This office is in receipt of a letter dated Mai'eh 3, 2010 denying the revised berm design. In
our opinion, the letter is premature, misinterprets the conclusions of New Ventures' geotechncal
consultant and is not supported by the data submitted to date.

The bulk of the Department's letter focuses on conditions, findings and materials submitted
by New Ventures prior to the October 22, 2009. It chronicles the work that was perfonned by New
Ventures in accordance with the Settlement Agreement to detennine ancj confirm the materials in
-the berm including the limited organic material on a portion of the northeast portion otthe beim.
As a result of collecting this data, GeoComp presented the Department a modification to the design
with the stone buttressed slope to meet the design safety factor of 1.3. In addition, GeoComp
proposed to monitor the constniction and post constmction phases. The Deparment has requested
additional infoilmtionto confirm GeoComp's conclusions, I GeoComp is evaluating that request.

Finally, the Standby Tiust Agreement does not authorize DEP to draw funds when it does
not have evidence that the berm design does not meet the design safety factor. New Venturcs has
stated publicly and privately that it intends to respond to the items raised by the Depaiiinents
consultants so that it can go foiward and complete the berm construction and complete closure.

) New Ventures notes that the Department has not reached a conclusiol1 that the design does not meet the design

safety factor of 1.3. Rather, it is seeking further response to its questions.
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Please contact us if you have any questions.

Thank you,

Sincerely,r-~2v
Riclard A. Nylen, Jr. .~

RANlkad

cc: The Honorable Donna Holaday, Mayor

Mr. Wiliam Thibeault, New Ventures Associates, LLC
Mr. Michael Quatromoni
Mark R. Reich, Esq,

H:\Thibeaull, Wil1ía1l\sUCV2006.0790ILet1er 10 Cargan re berm 03.05. io,doc



Richard Nylen

From: Richard Nylen (rnylen@ldnllp.comj

Sent: Friday,March05,20104:10PM

To: 'Ireland, Matthew (AGO)'

Subject: NVLLC; Berm Denial

Matt:

As a follow up to my voice mail, please be advised that I will be away next week with access
only to Blackberry and not to large attachments. While we do not have to make a decision on
appealing the berm denial under 30A, that does not appear to be an appropriate or practical way
to resolve the matter. We still intend to respond to the issues raised in Shaw's Exhibit 2 from
your earlier correspondence. Martin offered that position to John Carrigan. We are planning on
doing that after I return next on the 15th.

Once again, I would request that a meeting with the parties would be helpful when I return the
week of the 15th so that we are able to sort out the Department's direction. The recent actions of
the Deparment suggest that it is contemplating a different course and for that reason I believe
that a meeting would be helpfuL.

Thank you.
Chip
Richard A. Nylen, Jr., Esq,
Lynch DeSimone & Nylen, LLP
12 Post Office Square
Boston, MA 02109
Tel: (617) 348-4500, ext. 231
Fax: (617) 348-4545
mylen@ldnl1p.com

5/22/2010



L YNeE, DEsrh10NE & NYLEN, LLP
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OF COUNSEL
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WAYNE H. SCOTT

March 16; 2010

. Via Email & 1st Class Mail

John A. Carigan, Section Chief
Solid Waste Management
DEP-Northeast Regional Office
205B Lowell Street
Wilmington, MA 01887

Re: Commonwealth of Massachusetts vs. New Ventures Associates LLC ;
Civil Action No. SUCV2006-00790; FMF# 39545;
Repair ofFML and Wells

Dear Mr. Carigan:

Tils letter is in response to the Deparment's letter dated March 11,2010 that was received
wilIe I was away last week. We are writing again in hopes of ending the paper trail and getting
back to the business of repairing and closing the Crow Lane LandfilL.

At present time the Deparment has suggested that it may elect to transfer monies from the
New Ventues Financial Assurance Mechansm ("F AM") to repair portions of the flexible
membrane liner ("FML") and landfill gas system that were damaged during hurcane-like force
winds of Febru 25 and Februar 26,2010 rather than allow New Ventues to access the FAM.
New Ventues' response to that position was ariculated in my letter dated March 5,2010.

1. The Department stated by letter from Richard Chalpin that futue access to the F AM must
be supported by presenting New Ventures' financial records to the Deparment.

2. . New Ventues sent a letter dated March 4,2010 seeking a confirmation that the ta retus
are considered confdential under the public records statute and its regulations pursuant to
M.G.L., c. 62C. No confirmation has been received as oftms date. New Ventues canot
comply with the Deparment's request without a response to its letter.
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3. New Ventures has taken steps and contacted the FML installer to conduct the repairs. The
cost for the Deparment to conduct repairs will exceed costs if New Ventues' supervises the
repair which is in the bests interest of all paries.

4. My references to the absence of a public health threat or off-gassing is that Paragraph 27 is
designed specifically to assure compliaiice ìvith the Settlement Agreement and performance
standards.

5. New Ventures has also requested a meetiiig with the Deparment to discuss the repairs,
operation and maintenance and closure issues in lieu of continuous letters that polarze
positions rather than focus on completion of the closme.

We await the Departent's wrtten response.

Please contact us if you have any questions.

Thank you.

Sincerely,

Richard A. Nylen, Jr.

RANlkad

cc: The Honorable Donna Holaday, Mayor

Mr. William Thibeault, New Ventures Associates, LLC
Mr. Michael Quatromoni
Mark R. Reich, Esq.

H:IThibeault. WillialJISUCV2006-0790ILe((er (0 Cargan re berm 03-16-10.doc



LYNCH, DESIMONE & NYEN, LLP
ATTORNYS AT LA W

12 POST OFFICE SQUAR
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Telephone: (617) 348--500
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JOHN M. L ¥NCR P.c.

ERNT P. DESWONE
RrCHA A. N ¥L. JR.
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STEHE W. DECOURCEY
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April 7, 2010

Via Email & First Class Mail

Mattew C. Ireland, Esq.
Assistt Attorney General

Environmental Protection Division
Attorney General's Offce
100 Cambridge Street, 10th Floor
Boston, MA 02114

John A. Cargan, Section Chief
Solid Waste Management
DEP-Northeast Regional Offce
20SB Lowell Street
Wilmgton, MA 01887

Re: Commonwealth of Massachusetts v. New Ventures Associates, LLC; Sufolk Superior
Court, C.A. No. SUCV2006-00790; Response to Notice of Default and Superior Court
Decision regarding Site Access to Repair Landfi Damage; Notice of New Ventures to
Perform Remedial Action

Dear Attorney Ireland and Mr. Cargan: '

Ths offce represents New Ventues Associates, LLC ("New Ventues") with respectto the
above-referenced action. New Ventues is in recèipt of Superior Cour Justice John C. Cratsley's
Decision and Order dated March 30, 2010 granting the Deparent access for the purose of

repaig the damaged F.M and the thee (3) gas extaction wells at the Crow Lane Landfi.

Please be advised that the Defendat was neither unwig nor unable to perform the repais
durg the past month. Rather, the decision was based upon the emai from Richard Chalpin
ircluded in the Deparent's :fgs and other exchanges between the Deparent and William

Tbbeault representig New Ventues. Up until March 26, 2010, New Ventues believed that, based
upon the absence of a revenue stream, it would be able to access the Financial Assurance
Mechansm ("F AM") monies for the above-referenced repais. Furer, as Mr. Ireland admtted to
the Cour at no tie has the Deparent presented evidence that the damages have led to increased

levels ofH2S in the neighborhood.
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New Ventues opposed the Deparent's request to access the Crow Lane Landfi for

puroses of makng the repais .and payig for said repais out of the F AM for the follmving
rcasons:

1. Up unti last week, weather fluctuàted below 32°F, a temperatue that is not
appropriate for weI clg FML.

2. New Ventures believes that the Deparent's contracts to perform the repais will be
substantially higher than ifN ew Ventues was negotiating the contracts.

3. New Ventues believes that it can manage the F A1l monies for puroses of makg
the repais far more effciently and economicaly than the Commonwealth. The
Deparent's newsletter stating that it intended to make temporar then pertanent
repais to the wells is an example of excess costs.

4. New Ventues was preparg fiancial documents and sent a letter requestig the
Deparent to COnfi that ta retu are not public inormation on March 5, 2010.

No response to that letter was ever provided by the Deparent and it was not unti
March 26, 2010 that the Deparent stated it would not be providing New Ventues
with the couresy of a response to its letter, despite telephone cal and emais
requestig same. .

Now that the Deparent's position has changed and no limts gave been placed upon
Deparent expenditues of F AM monies, New Ventues intends to proceed and repai the wells
and FML. New Ventues will perform the repais in the followig sequence:

1. General maitenance and permanent well repairs wil tae place begig

Wednesday, Apri 7, 2010 and are being supervsed by the engieer ofrecord. A
professional well intaer will be on-site. New Ventues wi complete permanent,
not temporar, repairs to the wells ths week.

2. Followig repai of the wells, the damaged FML area wi be addressed by preparg
the site for Fl\ repai and intalation.

3. FML instaation will begi followig the completion of the preparation and
mobilation.

,

In the meantie, New Ventues wi also comply with Judge Cratsley's Order to submit the
closure and post-closure costs to the Deparent.

Finally, New Ventues will not deny access to the Deparent durg the repai work.
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Please contact me if you have any questions.

Than you.

RA/kad

cc: The Honorable Donna Holaday

Mr. William ThibeaultlLLC
Mr. Richard chalpin

Michael W. Dingle, Esq.
Mr. Michael Quatromoni
Mark R. Reich, Esq.

H:\Thbeault, WillamlSUCV2001H790ILetter,o Ireland & CangaD 04-07-10.doc
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STEPHEN W. DECOURCEY
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OF COUNSEL
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Apl'il9, 2010

Via Email & First Crass Mail

Matthew C. Ireland, Esq.
Assistant Attoiney General
Enviromnental Protection Division
Attorney General's Offce
100 Cainbndge Street, 10th Ploor
Boston, MA 021 14

Re: Commonwealth of Massacliusetts v. New Ventures Associates, LLC;
Suffolk Superior Court, CA. No. SUCV2006-00790;
Response to Letter dated April?, 2010 re FML Repairs

Dear Attorney Ireland:

Tils offce represents New Ventures Associates, LLC ("New Ventures") with respect to the
above-referenced matter and I am in receipt of a letter dated April 7, 2010 with respect to the status
of repairs that are being undertaken by New Ventures at the Crow Lane LandfiL.

With respect to your request for further infonnation, New Ventmes hereby respond as
follows:

1. The wells have beenrepaIred and all that remains is for the ordereCl clamps to arrive
and the updated gas valves to be installed next week. Work was perfOlmed under
the supervision of the engineer of record, a professional well installer and personnel
under the direction of same. Vacuum was restored to the wells as of Wednesday,
April 7, 2010.

2. There is no contract between New Ventures and the well installer. He wil be

subnùtting an invoice to New Ventures.

3. FML repaiJ has already commenced, as witnessed by the Depaiiment s third party
consultants, including working with the FML as part of a determination if any of the
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FML can be salvaged. No work took place today due to the rainy weather.
conditions. New Ventures intends to have staff on-site on Saturday, April 10, 2010

and next week to continue the site preparation necessaiy for the FML installer's
work beginning on Aprill9, 2010. The installer has agreed to set aside the time to
perform the work. The FML installer, GSE, is the same contractor who perfonned
accelerated closing work last fall and whose services were approved by and paid for
by the Department out of the F AM.

4. The contract for the FML repair wil be provided to the Commonwealth as a

couiiesy when it is executed by both parties. In the interest of securing tiie best
price, could you please share any quotes or estimates that you have received for
FML repairs.

5. New Ventures will not and canot agree that it will not request the use of the FAM
proceens in the future for closure and post-closure costs including seeking
reimbursement for repair costs. Neither 310 CMR 19.05 1 or the FAM Standby
Trust Agreement prohibit such requests or authorizations. In fact, dming final
closure, the regulations allow the owner to petition for the reduction ofF AM monies
per 310 CMR 19.051(8). It is premature for the Depaiiment to make this demand.

6. New Ventures will provide the Department with closure or post-closure costs when
the Depaiiment approves the final berm design and tlie elevation of Detention Basin
# 1 has been resolved.

New Ventures has presented a bel1n design D.-om its geotechncal consultant that meets the
1.3 safety standard and New Ventures has explained the elevation discrepancy for the Detention
Basin # 1. The Depaiiment has rej ected same and has refused to meet with New Ventures to discuss
resolution of these items. To the extent that the Depaitment wIl not allow New Ventures to
constiuct the Detention Basin #1 as intended and the berm as designed to meet the 1.3 safety
specifications, New Ventures wil be unable to close the Landfil or determine the cost for
completion of same as well as the costs for post-closure,

As you know New Ventures and this offce have made multple requests during tlie past
month for a meeting to discuss the above closure issues. The Deparment has rejected the requests
for a meeting to resolve these matters in favor of litigation. As a further result of the Department's
litigation position and refusal to meet to discuss these items, New Ventures wil not be able to meet
its deadline for completion of the closure u~del' the Settlement Agreement. We renew the continued

request for a meeting.

As to the Department's fl1al comments with respect to access to the F AM, New Ventures
disagrees with the Depaiiment's position and the regulations support New Ventures' position.
Whle the F AM has acted as a peifonnance bond primarily, the additional costs for the project as a
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result of the Departent's requirement for a gas pretreatment system, the media and containment

trailers; the change to 1: I soil mixing; the reduction of air space, the requirement for 24/7 staffng
and complaint hotline; aiid the continuous Landfilliionitorlng all have added extraordinary costs
that were not contemplated when the pro forma was developed in 2003. Once there is agreement as
to the costs associated with closure and post-closure, access to the F AM either on a reduction or
reimbursement basis for certain costs may be accomplished without jeopardizing the security for
closure and post-closure activities consistent with 310 CMR 19.051.

Now that New Ventures has completed the bulk of the well repair and has commenced the
site preparation and FML repair and comn1itted to the repairs, there is no need for the Department to
spend or encumber monies under the F AM. Please send along any quotes, estimates or bids for the
well repair or F AM repairs that you have as soon as possible, in order that New Ventures can
compare pricing to keep its costs down,

We again requ'est a meeting to discuss the remaining issues that affect the cost and sequence
for closure and post-c1osme. New Ventures wil comply with the Judge's Order for updated
estimates with the Deparent's cooperation iii the resolution of these items.

I look forward to hearing fl.-om you to set up the meeting and r~maín available to answer any
questions.

RAN/kad

Sincerely,~Ììt
Richard A. N'i;: Jl~ i Q

cc: Mr. Wiliam Thibeault/VLLC

Mr. John A. Carrigan
Michael W, Dingle, Esq.
Mr. Michael Quatromoni

H:\T1ibult. lI"im,mISUCV100190U-eller 10 Ireland. Re,ponlO co FML "r-Íls - ().Q9.IO.do
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OF COUNSEL
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April 16, 2010

Via Email & First Class Mail

Matthew C. Ireland, Esq.
Assistant Attorney General
Environmental Protection Division
Attorney General's Offce
100 Cambridge Street, 10th Floor
Boston, MA 02114

Re: Commonwealth of MilssacJiusetts v. New Ventures Associates, LLC; .
Suffolk Superior Court, C.A. No. SUCV2006-00790;
Response to Letter dated April 14, 2010

Dear Attoiney Ireland:

Tils offce represents New Ventures Associates, LLC ("New'Ventures") with respect to the
above-referenced matter. I am in receipt of your letter dated April 14, 2010 which appears to be sent
for the sole purpose of creating a record for the Department to take over repair activities despite the
fact that the repairs are being perfoimed by New Ventues and its contractors. We respond to the
letter as follows:

First, your suggestion that New Ventures has taen actions which are designed "as an effOlt
to interfere with and deny MassDEP and its contractors access to the Landfill site to fully and
properly perform the necessaiy gas well and stoiID damage repairs authorized by the Couit" is not
suppOlted by the facts. New Ventùres' actions have been directed at conuencing and completing
repairs on a more timely and cost responsive basis than the Commonwealth.

As you recall, according to its press releases, the Commonwealth annoi.mced that it was
going to make temporaiy repairs to the wells beginnng Friday, Apnl12, 2010 and was going to
commence soliciting bids for FML repair sometime later. Peimanent well repair would follow.
New Ventures was on-site on Wednesday and Thursday, Aprlll Oth and 11th making the repairs to
the wells that restored vacuum and resulted in functioning on a peimanent basis, ahead of the
Depaitm:ent's schedule. As stated in my letter dated Apri112, 2010, the only remaining work on the
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wells was to replace and update several wellheads and to put clamps on the wells. That was
accomplished this week as promised. Apparently, your client did not inform you that its third paiiy
inspector, Shaw, observed this well work being completed last Wednesday and Thursday, No work
was performec1last Friday due to the rain. New Ventures responded far more quickly and
effciently than the Commonwealth,

Second, in addition to the well repair completion, New Ventures immediately contacted the
FML installer responsible for the second phase of the Landfill closure and arranged for them to
come to the Landfill the week of Apiil 19Ui to repair the FML. In anticipation of the work that wil

be performed by the FML installer next week, New Ventures and pers01inel have been working for
the past week in pulling back the FML that was rolled up from the winds to prepare it for the FML
welder, The rolled up FML could not be left in place and had to be unraveled. New Ventures has
all'anged to have suffcient FML on-site for that portion ofthe repaii: that wil require new FML to
be applied on top of the geotextile fabric. Apparently, your client has not told you that considerable
effOlt has been taking place in order to unravel the FML and prepare the site for the repairs. The
amount ofFML that is salvageable wil be detennined once the installer comes on-site, The
installer wil follow manufacturer's specifications and the CAD as referenced in the contract. We
are extremely disappointed that the letter does not acknowledge the continuous and daily work that
has taken place in order for the repairs to be effective. New Ventures has handled more than 50,000
square feet ofFML preparing it for the repairs using excavators and equipment necessary in order to
unravel the FML so that the work can go foiward next week. We are also disappointed that there is
no reference to the absence of odors in the neighborhood.

Third, as indicated in my letter dated Apríl9, 2010, New Ventures agreed to submit a copy
of the contract for the FML repair work as a courtesy to the Department upon execution. New
Ventures executed the contract on Tuesday, Aprí113, 2010. Because Mr. Thibeault was physically
at the Landfill on Wednesday, April 14, 2010, it was not provided to me unti a later date. As
promised, a copy is attached. This letter also confinns that SITEC wil supervise, repair and

perform replacement work to comply with the CAD. It is interesting to note that the
Commonwealth did not respond to New Ventures' request that the Commonwealth share cost
infonnati on in the interest of getting the best work for the best price. We assume that .the
Commonwealth has solicited bids given the tone of its letter, and it is striking that you have not
shared that infoimation to assist in the repair process. Once again, while the contract terms have
been set, New Ventures again requests that you share bid prices with them so that we can compare
pnces.

Fouith, we are puzzled by the Conunonwealth's inistence that the FML monies should not
be used for repairs when the Commonwealth clearly sought and received peimission to access the
FAM monies to peifoini the repairs. While New Ventues win meet its contractual obligations for
repair work payment to its vendors, New Ventures wil not agree or certify that it wíl not seek
relinbursementfor the repair costs at a later time using the process contemplated by the regulations.
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Fifth, the Commonwealth and the Department continue to prevent New Ventures fi:om
responding to and complying with the Cowts Order to present closure and post-closure costs. As I
have stated repeatedly, and wlúch has not yet been acknowledged, the Commonwealth has refused
to meet with New Ventures to discuss reso lution of the beim design and the elevation of Detention
Basin # 1. Costs cannot be completed as demanded by the Department without resolution. We
agai request a meeting to discuss same.

Sixth, the Department's violation ofthe Freedom ofInformation Act is no longer excusable,
Representatives of the Department have stated to the COlUi in affdavit and represented othemdse
that there are continuing noxious odors in the neighborhood resulting from the operation of the
Landfill and suggested that the repairs cause same. On January 28, 2010, more than 1 I weeks ago,
New Ventures asked foimally for the data that is collected on a daily basis fIom the neighborhoods
by its contractor. Under the statute the Department is required to respond within 10 days with said
information, It has now been eleven (11) weeks and the unsuppoited allegations continue to be
made by the Depaiiment with full knowledge that it does not have the data to support the
allegations. Another copy of the letter is attached.

Please let me know if we should pursue statutory remedies with the Secretaiy of State or
whether the Department wil comply with the statute and present the data,

r trust this answers your questions and as I have repeatedly offered, please contact me via
telephone at any tie there are any questions with respect to this matter and to set up the tecluùcal
meeting to resolve the berm and basin issue.

Thank you.

S~t.ov/
Richard A. NYI:i~ ti

RA/kad
Enclosures (2)

cc: Mr. Wiliam Thibeault!LLc
Mr. Richard J. Chalpin
Mr. John A. Carrigan
Anthony J. Rossi, Esq.
Michael W. Dingle, Esq.

H:\Thibuull, \VíllamISUCV100.0790litiato ¡¡.land - ().IS.l0.do
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Via Email & yt Class Mail
April 26, 20 I 0

Mattew C. Ireland, Esq.
Assistt Attorney General

Environmental Protection Division
Attorney General's Offce
100 Cambridge Street, 10t Floor
Boston, MA 02114

John A. Carrigan Section Chief
Solid Waste Management
DEP-Northeast Regional Offce
205B Lowell Street
Wilmington, MA 01887

Re: Commonwealth ofMassacliusetts vs. New Ventures Associates LLC ;
Civ Action No. SUCV2006-00790; FMF# 39545;

Response to Carrigan Letter dated April 17, 2010 - Berm Default Notice;
Ireland Letter dated Apri 16, 2010 Letter

Dear Mr. Canigan and Attorney Ireland:

TIns offce represents New Ventues Associates, LLC (''New Ventues") and is in receipt of
a letter dated Satuday evenig, Apri 17,2010 with respect to the Deparent's allegation that New
Ventues is responsible for a default with respect to the design of the berm. Ths letter is also in
response to Attorney Ireland's letter dated April 16, 20 i O.

It is apparent that the Deparent would rather spend considerable time on a letter wrting
campaigi than to meet with New Ventues to discuss how to constrctively close the Landfill, The
daiy letters consume tie and energy and do little to advance the fial closure of the Landfill as we
have worked so hard to accomplish over the pas years. New Ventues contiues to be. disappointed
that the Deparent would rather engage in self-servg mischaracteriations now that New
Ventues has all but completed the closure. The letter alegig default with respect to the beim
design is another example 6f the Deparent distortg facts in an attempt to make it look good
when it is priary responsible for the stalemate.

As we pointed out to the Deparent las fal when we were workig together to expedite
the Landfll capping, the Deparent's requiement that a ski be added to the existg F.Mover
the berm requies that the berm must be completed before the loam and sand can tae place. At the

tie the Deparent was understading as to the need to address the berm desig;.' New Ventues,
at the Deparent's request, agreed to add the ski around the perieter of the FlvlL explaig that
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when.the berm was constrcted on the southwest comer that the heavy equipment needed access to
the entie narow perieter for constrction puroses ard therefore it would tie up the loam and

sandig of the Landfill. We agreed that an eXtension of time was necessar for ths work to be

completed.

Later ths witer, in response to the Deparent's aleged deficiencies in the GeoComp
Geotechncal report and followig its review, New Ventues requested to meet Vlth the Deparent
to explai the monitorig process. New Ventues indicated to the Deparent that it agreed. to use
the FHW Aspecincations for the buttess below the frost line and that it wanted to explai the
proposed short and long term monitorig that would be used to conf the 1.3 stability ceiiined by
GeoComp. New Ventues requested GeoComp to contact the Deparent directly when the
Deparent would not retu New Ventues' telephone cals to addrcss ths mior question.

Rather than communcate to New Ventues or set ~p a meeting between techncal personnel,
the Deparent elected to issue a denial of the berm design on March 3, 2010. I personaly
contacted the Commonwealth followig the berm denial and agai requested a meetig so that we
could iron out the dierences. I stated specifically that New Ventures did not want to appeal ths

imroper and unupported denial by the Deparent. Since the Deparent refued to meet with
New Ventues to discuss the monitorig protocol, New Ventues was forced to fie an appeal of the
berm denial by the Deparent in Superior Cour. As noted in previous correspondence, the
Deparent's thee (3) page letter dated March 3,2010 denyig the berm consists of two and one-

half 
(2Yi) pages of history and one paragraph identifyg aleged deficiencies in the GeoComp

report. The letter does not conclude that the GeoComp design does not meet the 1.3 safety standard,
rather it requests inormation r.egarding the tye of monitorig that GeoComp proposes to employ
durg the consction and post-constction phases. As plead in the Complait, the proposed

monitorig protocol is not grounds for a Deparent findig that the safety stadard of 1.3 is not
met in the GeoComp design. GeoComp' s fidig that the design meets the" 1.3 stdard is not
contigent upon the monitorig protocol. The Deparent's faiure to alow techncal people to
discuss ths in a professional maner forced New Ventues' appeal; Unti an adjudication is made
as to whether or not the Deparent's decision was arbitrar and capricious and supported by
substantial evidence, New Ventues is not in default. To fid otherwse would be a denial of New
Ventues' due process.

New Ventues, as it has for the past thee (3) month, remain avaiable to discuss how the
closure can be effected in an effcient and coordinated effort. The Deparent's stategy of
attempting to buid a case to go back to Cour is short-sighted and will result in fuer extending the
completion well beyond New Ventues' schedule. Contiued litigation by the Deparent could
cause delays beyond ths year which benefit no one. We agai request that the Deparent
reconsider its refual to alow a techncal discussion and the completion of the closure to avoid
continued delays and to avoid cost that do not brig us closer to closure:
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Ättomey Ireland's letter dated Apri 16,2010 grossly mischaracteries my Apri 9, 2010

letter stating 'That New Ventures wi not meet or even attempt to meet the deadles in the
Settlement Agreement and Final Judgment for completion of the Crow Lane Landfi's closure."
Nowhere in my letter of Apri 9, 20 lOis any statement that New Ventues will not attempt to meet
the deadlies. Rather, I pointed out to the Department several ties that the tig of fial closure

depends upon the berm instaation, which the Deparent has denied.

Second, New Ventues has the saiid and loain on-site for coverage. Thd, New Ventues
will submit the revised closure and post-closure estimates based upon its berm design. Since the
Deparent vvill not speal( with New Ventues, New Ventues is ready, wig and able to proceed
forward and complete open items at the Landfll to fialize its closure. Ths is self-evident ,vith the
steps taen to repai the wells aiid to place FML on the damaged area during the past weeks.

Based upon prelimary numbers, there is more than adequate fuding il the F AM for
proposed closure and post-closure costs. New Ventues will pursue reduction of the FAM by
reimbursement or other provision of the regulations.

Please contact us if you have any questions.

Than you.

Sincerely,~M~
Richard A. Ny~~d

RAlkad

cc: The Honorable Steven A. Baddour

The Honorable Donna Holaday, Mayor
Representative Michael A. Costello
Mr. Wiliam Thibeault, New Ventues Associates, LLC
Mr. Michael Quatromoni
Mark R. Reich, Esq.
MY. Marin Hawkes
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Via Email & First Class Mail

Matthew C. Ireland, Esq.
Assistant Attorney General
Environmenta Protection Division
Attorney General' s Offce
100 Cambridge Street, 10th Floor
Boston, MA 02114

John A. Cargan, Section Chief
Solid Waste Management
DEP-Northeast Regional Offce
205B Lowell Stre'e
Wilmgton, MA 01887

Re: Commonwealth of Massachusetts v. New Ventures Associates, LLC; Suffolk Superior
Court, c.A. No. SUCV2006-00790; Force Majeure; Extension

Dear Attorney Ireland and Mr. Cargaii:

11s offce represents New Ventues Associates, LLC ("New Ventues") with respect to the
above-referenced action. Ths letter is wrtten III accordance will Paragraphs 23 and 24 of the
Settlement Agreement dated April 30, 2009, fuer amended in May, 2009 with respect to the
completion of the closure of the Crow Lane Landfill (the "Landfill"). Ths letter is a follow up to
prior correspondence with respect to llelogistics of the closure and to New Ventues' multiple
requests to meet with the Deparent and the Commonwealth for resolution of outstading design
and sequence issues.

New Ventues is lU1able to complete the closure of the Landfill contemplated in the
Settlement Agreement based upon the Deparent's denial of its beri design dated March 3, 2010
and the Deparent's continued refusal to meet with New Ventues to resolve ths matter. New
Ventues complied with the Settlement Agreement and submitted a berm design from a professional
geotechncal consultant that meets the requied 1.3 safety factor. The Deparent did not make a
fiding that the design did not meet 1.3. Rather, the Deparent requested additional inormation
and has refused to meet with New Ventues since that time. As a resrut of the Deparent's refual
to meet with New Ventues, New Ventues was forced to appeal the berm deniaL. A copy of the. .
appeal is attched. New Ventues intends to complete closure followig resolution of the berm
denial. New Ventues has stated several times that the rock buttess will be extended consistent
with the FHW A specifications but has not received a response.
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As the Deparment is weil aware, the closure of the Landfill requies the completion of the
MSE Berm, and as a result of the denial and Department actions, New Ventues was forced to
appeal the Deparent's improper, unsupported decision. Furher, the Deparent's approved
design requires an extension of FìvlL over the benn. On tIiis basis, 10amng aiid seedÎ1ig must wait
for this beill constrction.

New Ventues again renews its request to meet with the Department to fmalize tiiis closure.
New Ventues intends to proceed witii the closure when the Deparent approves tiie berm design
or tiie appeal is resolved.

Than you.

Sincerely,

~Qdi&.
RAlkad
Enclosure

cc: The Honorable Donna Holaday

Mr. Wiliam ThbeaultlLLC
Mr. Richard Chalpin

Michael W. Dingle, Esq.
Mr. Michael Quatromoni
Sen, Steven A. Baddour

.Rep. Michael A. Costello.
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