	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION








May 6, 2010
________________________


In the Matter of




OADR Docket No. WET-2009-061

Laurel Lake Water Power, LLC


DEP File No. 196-0373








Lee, MA
________________________




RECOMMENDED FINAL DECISION
INTRODUCTION
In this wetlands appeal, the Petitioners, a Ten Resident Group, challenge a Superseding Order of Conditions (“SOC”) that the Department of Environmental Protection’s Western Regional Office (“Department” or “MassDEP”) issued to Laurel Lake Water Power, LLC (the “Applicant”) on November 19, 2009, under the Wetlands Protection Act, G.L. c. 131 § 40 (“MWPA”) and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC approved the Applicant’s proposed project (“Project”) located on approximately 3.8 acres of property that is owned or controlled by the Applicant at 41 Laurel Street, Lee, Massachusetts (“the Property”).  

I recommend that the Department’s Commissioner issue a Final Decision allowing the Applicant’s and Department’s motions for summary decision and affirming the SOC.  I conclude, based upon the undisputed material facts, that the SOC properly delineates the Riverfront Area under 310 CMR 10.58 and the Notice of Intent was properly served on the abutters. 

BACKGROUND


The Property is generally situated at the southern end of Laurel Lake, a Massachusetts Great Pond.  An earthen dam (“the Dam”) is located on the Property.  See Plan of Record.
  Sargent Brook is also located on the Property.  The brook is the outlet of Laurel Lake, passing through the gatehouse near the center of the base of the Dam and flowing in a generally southern direction towards a confluence with the Housatonic River.  Id.  Sargent Brook, beginning at the Dam, is depicted as a perennial stream “on the current United States Geological Survey (USGS) or more recent map provided by the Department . . . .”  310 CMR 10.58(2)(a)1.a; see SOC; Scheurer PFT, ¶ 9.  It is therefore presumed to be a perennial stream or river.  Id.  The parties do not dispute that it is a perennial stream, and therefore has an associated jurisdictional Riverfront Area under 310 CMR 10.58.  See 310 CMR 10.58(2)(a)3. (“Riverfront Area” is “the area of land between a river’s mean annual high water line and a parallel line measured horizontally outward from the river and a parallel line located 200 feet away . . .” ).  

The Project involves the construction of a single family house, garage, driveway, and appurtenances on the Property.  Kulig PFT, ¶ 3; Foulis PFT, ¶ 9.  None of the work associated with the Project would occur within the Riverfront Area associated with Sargent Brook.  See Plan of Record.  Most of the proposed Project will lie more than 120 to 150 feet away from the western boundary of the 200 foot Riverfront Area.  A proposed driveway comes within approximately 30 feet to the west of the Riverfront Area.  The proposed house is located in an area that is 160 to approximately 200 feet to the west of the Riverfront Area; the proposed detached garage is west of the Riverfront Area by approximately 120 to 140 feet.  Id.  
Between Sargent Brook and the Project is a concrete spillway that lies at the very western edge of the Dam, approximately 120 feet away from the proposed house.
  Water that exceeds the height of the spillway flows over the spillway into a swale that flows southeast where it meets Sargent Brook approximately 140 feet from the Dam.  Id.  
The Petitioners contend that the spillway and swale constitute a perennial stream with an associated Riverfront Area.  The Petitioners also contend that in the lake itself there is a perennial stream or river that “runs along the west bank of Laurel Lake flowing in a southerly direction” towards the “Spillway” and “Swale” on the Plan and “extends approximately 500 feet north of the spillway near and along the bank of the Applicant’s property.”  Petitioners’ Notice of Claim, pp. 2-3.  The Petitioners conclude that the SOC wrongfully omits the Petitioners’ proposed perennial streams and that such streams have Riverfront Areas with performance standards under 310 CMR 10.58(4) that would either preclude or severely limit the Project.  The Petitioners also contend that the Applicant failed to provide proper abutter notification, precluding the Lee Conservation Commission’s exercise of jurisdiction and rendering the SOC null and void.  Petitioners’ Pre-Hearing Statement, p. 1.
Procedural Posture
On May 21, 2009, the Town of Lee Conservation Commission issued an Order of Conditions (“OOC”) approving the Project.  Scheurer PFT, ¶ 7.  On June 4, 2009, a Ten Resident Group appealed the OOC, requesting that the Department issue a Superseding Order of Conditions (“SOC”) denying the Project.  On November 19, 2009, the Department issued an SOC approving the Project.  The Petitioners appealed the SOC denial to the Department’s Office of Appeals and Dispute Resolution (“OADR”).

On January 15, 2010, I conducted a Pre-Screening Conference in this appeal in accordance with 310 CMR 1.01(5)(a)15.  Based upon the parties’ comments, or opportunity to comment, before, during, and after the Pre-Screening Conference, the issues for resolution in this appeal were defined as follows:

A.
Is the “Spillway” or “Swale,” as depicted on the Plan, a perennial stream 


or river with an associated Riverfront Area under 310 CMR 10.58?

1.
If the answer is in the affirmative, what is the appropriate remedy?

B.
Is there a perennial stream or river with an associated Riverfront Area 
under 310 CMR 10.58, as alleged by Petitioners, that “runs along the west 
bank of Laurel Lake flowing in a southerly direction” towards the 
“Spillway” and “Swale” on the Plan and “extends approximately 500 feet 
north of the spillway near and along the bank of the Applicant’s property”?  

1.
If the answer is in the affirmative, what is the appropriate remedy?

C.
Did the Applicant provide proper notice of the Notice of Intent by hand 


delivery or certified mail pursuant to G.L. c. 131 § 40 and 310 CMR 



10.05(4)(a)?
1. If the answer is in the negative, what is the appropriate remedy?


On January 21, 2010, I issued a detailed Pre-Screening Conference Report and Order (“Report and Order”).  The Report and Order provided that the Petitioners’ Pre-Filed Direct Testimony was to be filed by February 11, 2010.  The Report and Order also clearly set forth the requirements for and the regulations that governed Pre-Filed Direct Testimony and the purpose of the adjudicatory hearing.  See Report and Order, pp. 6-11.  
On February 16, 2010, OADR received from the Petitioners’ attorney a 10 page document titled “Petitioners’ Pre-Filed Statement” (“Petitioners’ Statement”).  The Petitioners’ Statement was primarily an iteration of the Petitioners’ Notice of Appeal, with some elaboration and citation to attached unauthenticated documents.  It was signed only by Petitioners’ attorney.  


The Department and Applicant filed a joint motion for summary decision on the grounds that the Petitioners’ Statement amounted to a failure to file Pre-Filed Direct Testimony in accordance with applicable regulations and the Report and Order (“Joint Motion”).  See e.g. 310 CMR 1.01(12)(f)(“Failure to file prefiled direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the Petitioners.”); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision, 9 DEPR 71 (February 25, 2002).  On February 26, 2010, I ordered the Petitioners to respond to the Joint Motion.  The Petitioners’ attorney responded that he had committed a “technical” error by failing to have the witnesses sign the Petitioners’ Statement.  On March 4, 2010, the Petitioners resubmitted the Petitioners’ Statement, with the new title of “Petitioners [sic] Pre-Filed Statement and Pre-Filed Testimony of Monica M. Ryan, Gail E. Ceresia, and Anne M. Langlais” (“Petitioners’ Second Statement”), inserting each of the names Monica M. Ryan, Gail E. Ceresia, and Anne M. Langlais separately at three separate places in the 10 page document.  There was no information identifying the purported witnesses, discussing their backgrounds or qualifications, or stating on what basis they were testifying, such as whether they were testifying from their own personal knowledge, hearsay, or as an expert.  At the end of the document, the three alleged witnesses appear to have signed “under the pains and penalties of perjury to those statements that I assert in the forgoing . . . .”  Petitioners’ Second Statement, p. 11.  

Based upon the Petitioners’ filing, I denied the Joint Motion, stating:

Although Petitioners’ Pre-Filed Testimony was submitted 21 days after it was due on February 11, 2010 without a motion for leave requesting that I accept it, I will accept it for filing; I find that because it is the same ‘testimony’ that was filed in the Pre-Filed Statement, there has been no prejudice to the Applicant or the Department.  I conclude that the Petitioners’ Pre-Filed Testimony cures the signature defect asserted in the Joint Motion.  I have not, however, made any findings or conclusions regarding the adequacy of the Petitioners’ Pre-Filed Testimony from an evidentiary and substantive perspective.  


On March 11 and 16, 2010, the Applicant and Department, respectively, timely filed their Pre-Filed Direct and Rebuttal Testimony and motions and memoranda of law in support of summary decision.  The Petitioners did not file rebuttal testimony or respond to the motions for summary decision, even though the Report and Order provided that by March 25, 2010, the Petitioners “shall file its Pre-Filed Rebuttal testimony and a rebuttal memorandum of law in response to any memoranda filed by the Applicant or the Department.”
  Report and Order, p. 10; 310 CMR 1.01(12)(f)(“The Presiding Officer may also require the filing of written rebuttal testimony within a reasonable time after the filing of the direct testimony.”).
  
On March 29, 2010, I notified the Parties that I had “reviewed the papers filed relative to the motions for summary decision, and I ha[d] determined that the underlying material facts are not genuinely disputed.”  I therefore cancelled the “adjudicatory hearing scheduled for April 6, 2010 and notified the parties that “in accordance with 310 CMR 10.05(7)(j)2, I [would] issue a Recommended Decision no later than May 6, 2010.”  See March 29, 2010 Notice to Parties. 
The Petitioners’ Second Statement purported to include testimony from the following witnesses via inserting each name at three separate locations in the 10-page document without any identifying information:
1. Monica M. Ryan
2. Gail E. Ceresia
3. Anne M. Langlais


The Applicant included testimony from the following witnesses:
1.
Roger G. Scheurer.  Mr. Scheurer is a Registered Professional 
Engineer with a BS in electrical engineering.  He was employed for 
several years by Schweitzer Mauduit International, Inc., the company 
that owned and operated the Dam for several years.  In that capacity he 
managed the Property and the structures on it.  Scheurer PFT, ¶¶ 2-4.
2. Michael Kulig.  Mr. Kulig is a Registered Professional Engineer with a BS in civil engineering.  Kulig PFT, ¶¶ 2-3.

The Department’s Pre-Filed Direct Testimony included testimony from the following witness:
1.
David Foulis.  Mr. Foulis has been employed by MassDEP in the 
Wetlands and Waterways Program as an Environmental Analyst III since 
1999 and as an Environmental Analyst IV since 2003.  He holds a BS in 
Natural Science Studies with a concentration in wetland ecology.  Foulis 
PFT, ¶¶ 1-2.
THE BURDEN OF PROOF IN AN APPEAL CHALLENGING AN SOC

As the party challenging the SOC, the Petitioners had the burden of proving by a preponderance of the evidence that the Department improperly issued the SOC.  See 310 CMR 10.03(2); 310 CMR 10.04; 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b; 310 CMR 10.05(7)(j)3.c.  Specifically, the Petitioners were required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).
SUMMARY DECISION STANDARD


A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See In the Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, 2009 WL 2133966, Recommended Final Decision (June 19, 2009)(citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).  The applicable rule in 310 CMR 1.01(11)(f) provides in relevant part the following:
[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .
 
"This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure" governing the resolution of civil suits in Massachusetts trial courts.  In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July  11, 2008), adopted as Final Decision (August 8, 2008).  

In sum, "[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law."  Couillard, supra.   If the moving party meets this burden, the opposing party "may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits."  310 CMR 1.01(11)(f); In the Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  “If a party does not respond [to a motion for summary decision, then] summary decision, if appropriate, shall be entered against the party.”  310 CMR 1.01(11)(f).    
Moreover, "a party moving for summary [decision] in a case in which the opposing party [has] the burden of proof . . . is entitled to summary [decision] if he demonstrates, by [competent evidence], unmet by countervailing [competent evidence from the opposing party], that the [opposing] party . . . has no reasonable expectation of proving an essential element of that party's case.  To be successful, [the] moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."  See Kourouvacilis v. General Motors Corp., supra, 410 Mass. at 716; Cabot Corp., supra, 448 Mass. at 636-37.   

DISCUSSION
A.
Is the “Spillway” or “Swale,” as depicted on the Plan, a perennial stream 


or river with an associated Riverfront Area under 310 CMR 10.58?

1.
If the answer is in the affirmative, what is the appropriate remedy?


The Applicant and the Department argue that summary decision is appropriate as a matter of law on this issue because the spillway and swale do not comprise a river or perennial stream.


River is defined as “any natural flowing body of water that empties to any ocean, lake, pond, or other river and which flows throughout the year.”  310 CMR 10.04 (River).  “Rivers include streams that are perennial because surface water flows within them throughout the year.”  310 CMR 10.58(2)(a)1.

The Department and Applicant have provided unrebutted evidence that the spillway and swale do not meet the definitions of river or perennial stream.  The spillway and swale are not shown on the most recent USGS map and therefore they are not presumed to be a river or perennial stream pursuant 310 CMR 10.58(2)(a)1.  Foulis PFT, p. 3; Petitioners’s Second Statement; Scheurer, ¶ 14.  It is undisputed that the spillway and swale were designed and are operated to protect the Dam from overtopping and structural failure from high water events.  Foulis PFT, p. 7; Scheurer PFT, ¶ 12; supra. at n. 2.  “As a result the spillway is dry approximately 60 days in an average year.”  Scheurer PFT, ¶ 12-18.  The spillway was not designed nor is it operated to be the permanent outflow of Laurel Lake.  Foulis PFT, p. 7; Scheurer PFT, ¶ 12-13; supra. at n. 2.  Therefore, surface water does not flow in the spillway and swale “throughout the year,” as required by 310 CMR 10.58(2)(a)1 and 10.04 (River).  


The spillway is constructed from concrete on top of the earthen fill component of the Dam.  Foulis PFT, ¶ 15.  It was constructed as an appurtenance to the Dam in approximately 1943 and has been structurally modified several times since its construction.  Id.  Given the nature of its construction and that it flows only when it is overtopped, the spillway and swale are also not a “natural flowing body of water,” as required by 310 CMR 10.58(2)(a)1 and 10.04 (River).  

For all the above reasons, and the absence of countervailing evidence from the Petitioners, I find that the spillway and swale do not comprise a river or perennial stream, and summary decision is therefore appropriate on this issue.

The Petitioners’ attempt to show the spillway and swale are perennial based upon purported maps ranging in dates from 1900, 1948, 1973, and 1982 must fail for two reasons.  First, the Wetlands Regulations are clear that when, as here, the most recent USGS map does not depict the stream it is not presumed to be a river or stream.  The Regulations focus only on the current USGS map or more recent map provided by the Department.  See 310 CMR 10.58(2)(a)1.
Second, even assuming the alleged maps attached by the Petitioners were relevant, the Petitioners’ reliance on them lacks an evidentiary foundation.  Petitioners’ Second Statement, pp. 10-11.  There is no authenticating information demonstrating that the purported witnesses have sufficient personal knowledge or expertise to testify to what the maps allegedly show.  Indeed, there is no evidence identifying the witnesses (other than their names) and the bases for their testimony, such as personal knowledge or expert qualifications.  There is no authenticating information attesting to the validity of the maps and what they depict.  In some cases it’s not even clear who created the maps and what they purport to depict.  The maps from 1900, 1948, 1973 and an undated map that appears to be authored by the Massachusetts Division of Fisheries & Wildlife appear to depict two potential outlets for Laurel Lake, but there is no indication that this means the outlets are perennial.  For the above reasons, the maps and associated conclusory statements cannot be relied upon to respond to the Applicant’s and Department’s arguments and evidence in support of summary decision.  See Cullen Enterprises, Inc. v. Massachusetts Property Ins. Underwritng Assn., 399 Mass. 886, 890, 507 N.E.2d 717 (1987)( “Conclusory statements, general denials, and factual allegations not based on personal knowledge [are] insufficient to avoid summary judgment.”)(quoting from Madsen v. Erwin, 395 Mass. 715, 721, 481 N.E.2d 1160 (1985)); 310 CMR 1.01(11)(f) (“[s]upporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence in Massachusetts courts, and shall show affirmatively that the affiant is competent to testify to the matters stated in the affidavit.”).  
B.
Is there a perennial stream or river with an associated Riverfront Area under 
310 CMR 10.58, as alleged by Petitioners, that “runs along the west bank of Laurel 
Lake flowing in a southerly direction” towards the “Spillway” and “Swale” on the 
Plan and “extends approximately 500 feet north of the spillway near and along the 
bank of the Applicant’s property”?  

1.
If the answer is in the affirmative, what is the appropriate remedy?

The Department and the Applicant have moved for summary decision regarding this issue on the basis that Laurel Lake is a Great Pond, and thus cannot as a matter of law be or contain a perennial stream.  I agree.

It is undisputed that Laurel Lake is a Massachusetts Great Pond, pursuant to 310 CMR 10.04, 9.02, and 9.10(3)(b).  Foulis PFT, p. 7; Petitioners’s Second Statement, pp. 4, 6, 7.  Ponds, including Great Ponds, “may be either naturally occurring or man-made by impoundment, excavation, or otherwise.”  310 CMR 10.04 (Pond).  The High Water Mark of Laurel Lake is accurately depicted on the Plan with a labeled boundary HW 15 and HW 21.  Foulis PFT, ¶ 17.  

It is also undisputed that Laurel Lake is identified as a lake on the current USGS map.  Kulig PFT, ¶ 5; Petitioners’s Second Statement.  The Wetlands Regulations at 310 CMR 10.58(2)(a)1.h provide in pertinent part the following:
A water body identified as a lake, pond, or reservoir on the current U.S.G.S. map or more recent map provided by the Department, is a lake or pond, unless the issuing authority determines that the water body has primarily riverine characteristics.  Riverine characteristics may include, but are not limited to, unidirectional flow that can be visually observed or measured in the field.  . . .   Great Ponds . . . are never rivers.  (emphasis added)

I conclude that summary decision against the Petitioners is appropriate for two reasons.  First, because Great Ponds are “never rivers,” I conclude, as a matter of law, that Laurel Lake is not a perennial stream and cannot, as a matter of law, include a perennial stream.  

Second, and alternatively, I also find that the Petitioners have failed to provide any competent evidence to show that Laurel Lake has “primarily” riverine characteristics.  The Petitioners make the conclusory assertion that because Laurel Lake flows out of the gatehouse and over the spillway, when the level is high enough, it continues to embody the original Sargent Brook and thus contains a perennial stream that flows in Laurel Lake.  Petitioners’ Second Statement, pp. 4-7, 9-10.  In addition, the Petitioners also make the conclusory statement that “photographs taken during the drawdown reveal directional current of Sargent Brook.”  Petitioners’ Second Statement, p. 5.  There is no evidence relating to how the photographs purportedly show riverine characteristics or unidirectional flow, other than Petitioners’ conclusory statement that they do.  I conclude that this conclusory evidence cannot be relied upon to oppose the summary decision motion for the same reason that the Petitioners’ evidence with respect to Issue A could not be relied upon—it consists of conclusory statements and attached documents with no authenticating information and no information establishing the basis of the related testimony and the identity of the witnesses.  See Cullen Enterprises, 399 Mass. at 886; 310 CMR 1.01(11)(f).
C.
Did the Applicant provide proper notice of the Notice of Intent by hand 


delivery or certified mail pursuant to G.L. c. 131 § 40 and 310 CMR 



10.05(4)(a).

1. If the answer is in the negative, what is the appropriate remedy?


The Petitioners failed to address this issue; therefore, I conclude that it is appropriate to enter summary decision against them on this issue.

CONCLUSION
I recommend that the Department’s Commissioner issue a Final Decision allowing the Applicant’s and Department’s motions for summary decision and affirming the SOC.  I conclude, based upon the undisputed material facts, that the SOC properly delineates the Riverfront Area under 310 CMR 10.58 and the Notice of Intent was properly served. 
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.  
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� The “Plan of Record” is the plan prepared by Michael Kulig of Berkshire Engineering, Inc. for the Applicant (dated February 9, 2009, drawing number 8-10-12 Scheurer, Rev. 02).


�   The Wetlands Regulations do not defined “spillway.”  The Department of Conservation and Recreation Dam Safety regulations define “spillway” as: “a structure over or through which flood flows are discharged. If the flow is controlled by gates, it is a controlled spillway; if the elevation of the spillway crest is the only control, it is an uncontrolled spillway.”  302 CMR 10.03; see also “Design of Small Dams; A Water Resources Technical Publication,” United States Department of the Interior, § 9.1 (3rd Ed. 1987)(“Spillways are provided for storage and detention dams to release surplus water or floodwater that cannot be contained in the allotted storage space, and for diversion dams to bypass flows exceeding those turned into the diversion system.  Ordinarily the excess is drawn from the top of the reservoir and conveyed through a constructed waterway back to the river or some natural drainage system.”). 


� The Adjudicatory Rules at 310 CMR 1.01(11)(f) provide that parties “opposed to the motion [for summary decision] may file opposing affidavits [within 14 days].”


� The Petitioners now contend that the SOC process was somehow flawed because MassDEP did not conduct a site visit when specifically requested to do so by four members of the Ten Resident Group.  Petitioners’ Second Statement.  This unrelated argument is not sufficient to overcome summary decision.  Mr. Foulis responded to the request for a site visit, stating that MassDEP had exercised its discretion not to conduct a site visit because MassDEP had visited the site on several prior occasions and had sufficient documentation to render a decision.  Petitioners’s Second Statement, Appendix A.  That decision was appropriate.  The Wetlands Regulations provide that “[a]fter receipt of a request for a Superseding Determination or Order, the Department may conduct an informal meeting and may conduct an inspection of the site.”  310 CMR 10.05(7)(i)(emphasis added).  Thus, the decision whether to conduct a site visit is discretionary.  In the Matter of Lisa Nguyen, Docket No. WET-2008-031, Recommended Final Decision (June 20, 2008), adopted as Final Decision (July 18, 2008).





This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207.
	DEP on the World Wide Web:  http://www.mass.gov/dep

	[image: image2.png]


  Printed on Recycled Paper


In the Matter of Laurel Lake Water Power, LLC, Docket No. WET-2009-061

May 6, 2010, Recommended Final Decision

Page 15 of 16

[image: image2.png]