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RECOMMENDED FINAL DECISION
INTRODUCTION
In this wetlands permit appeal, Old Barn, LLC (“Petitioner” or “Applicant”) challenges the March 8, 2010 Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued under the Wetlands Protection Act, G.L. c. 131 § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq.  The SOC denied the Applicant’s proposed project to build a 12-lot residential subdivision (“Project”) on real property located at 487 Groton Road, Westford, MA (“Property”).  The Property is owned and/or controlled by the Applicant.  An abutter, Christopher Brooks, has intervened in the appeal (“Intervenor”).

The Applicant, the Westford Conservation Commission (“Commission”), and the Department have reached a settlement agreement and filed a Joint Motion to Approve Settlement Agreement (“Settlement Motion”).  The Settlement Motion includes a proposed Final Order of Conditions and revised Project Plans for approval by the Department’s Commissioner.  The Applicant and the Department have filed motions for summary decision, arguing that the proposed Final Order of Conditions and revised Project Plans leave no genuine issues of material fact for adjudication and the Project complies with MWPA and Wetlands Regulations.  The Intervenor has opposed the Settlement Motion and motions for summary decision.

After reviewing the record, including the parties’ pleadings, I recommend that the Commissioner enter a Final Decision allowing the Settlement Motion, allowing the motions for summary decision, and adopting and issuing the proposed Final Order of Conditions.  Summary decision is appropriate because the Department, the Applicant, and the Commission have shown that the Project complies with the MWPA and Wetlands Regulations and there are no genuine issues of material fact that remain for adjudication.  The Project meets the performance standards for work in Bordering Vegetated Wetlands (“BVW”) under 310 CMR 10.55(4).
BACKGROUND AND UNDISPUTED FACTS
This appeal arises out of the Notice of Intent that the Applicant filed with the Commission to build an “Open Space Residential Development.”  See NOI.  The Project was to include 12 building lots, two open space parcels, and one parcel for an existing horse riding facility, on approximately 20 acres of land.  The Project includes the construction of an access road off of Chamberlain Road for ten of the lots.  SOC Cover Letter (March 8, 2010), p. 1.  The access road involves crossing BVW, resulting in total impact of approximately 600 square feet, with a BVW replication area of 850 square feet.  SOC Cover Letter (March 8, 2010), p. 1.  
The existing site is a former horse riding facility with a house, barn, and outdoor riding ring.  Adjacent to these structures is a wet meadow that was used as pasture.  SOC Cover Letter (March 8, 2010), p. 1.  Wetlands along a hillside connect to a pond of at least 10,000 square feet “that may be vernal pool habitat.”  SOC Cover Letter (March 8, 2010), p. 2; OOC, Findings ¶ 21 (“the pond . . . is a potentially certifiable vernal pool”).  Downgradient from the pond is a “cut in the hillside” that has resulted in groundwater seepage, creating a wetland finger that joins the wet meadow below.  SOC Cover Letter (March 8, 2010), p. 2.  The Notice of Intent proposed the roadway access through this wetland finger, resulting in the BVW impacts of 600 square feet.  Lorrain PFT, ¶¶ 8-9, 10.    
During the Commission’s review of the Project, several inquiries were made by the Commission and others regarding whether the proposed access road could be moved from the north end of the Property to the sound end to avoid the wetland impacts.   SOC Cover Letter (March 8, 2010), p. 2; Notice of Claim.  The Commission ultimately found that the southern access was not viable based upon the Planning Board’s determination that the southern access would not meet the town’s 350 foot line of sight requirements for unobstructed views.  SOC Cover Letter (March 8, 2010), p. 2; Notice of Claim; Order of Conditions, Findings ¶ 21.  The Commission approved the Project with a number of measures to address concerns related to impacts on hydrology that could affect the upland pond and BVW.  See OOC, Findings ¶ 21.  The measures included installation of an impervious clay barrier to contain upland groundwater, baseline measurements of water level elevations, and follow-up monitoring.  Id.
The Intervenor appealed the OOC, requesting an SOC from the Department denying the Project; the Intervenor continued to argue that the southern access was a viable alternative point of access.  SOC Cover Letter (March 8, 2010), p. 2.  In response, the Department requested that the Applicant seek a variance from the Planning Board’s line of sight requirements.  The Applicant sought the variance, but it was denied by the Planning Board.  SOC Cover Letter (March 8, 2010), pp. 2-3.  The Department subsequently requested that the Applicant seek a waiver from local setback requirements in order to move the potential southern access closer to the existing barn as an alternative way to satisfy the sight distance requirements.  SOC Cover Letter (March 8, 2010), p. 3.  The Applicant’s attorney responded, contending that a variance from the Westford Board of Appeals would be necessary to move the southern access road closer to the barn, “which could not be legally justified.”  Thus, the attorney concluded that it would be “futile” to seek such variance.  SOC Cover Letter (March 8, 2010), p. 3.  
The Department subsequently issued the SOC, denying the Project.  The SOC stated that “[r]oadcuts into the hillside will adversely affect groundwater flow to downgradient wetlands as well as potentially impacting the upgradient wetlands and pond by altering groundwater flow.”   SOC Cover Letter (March 8, 2010), p. 3.  The Applicant had proposed measures to avoid such impacts, including a 200 foot long clay barrier, located about 30 feet downgradient from the pond.  The Department determined that this would constitute a “significant alteration of groundwater hydrology that could be avoided by relocating the roadway to the south entrance.”    SOC Cover Letter (March 8, 2010), p. 3.  The Department added: “It is MassDEP’s opinion that there is documented evidence that the south entrance is a viable alternative to the proposed north entrance.”  SOC Cover Letter (March 8, 2010), p. 3.  Thus the Department concluded that the Project did “not meet the performance standards for work in a BVW pursuant to 310 CMR 10.55(4) because an alternative with minimal wetland impacts is available.”  SOC Cover Letter (March 8, 2010), p. 3; see 310 CMR 10.55(4)(b)(“In the exercise of its discretion, the issuing authority may consider . . . the extent to which adverse impacts can be avoided . . .”).  
The Applicant appealed the SOC to the Office of Appeals and Dispute Resolution. The Applicant argued that the Department abused its discretion by “second guessing” decisions rendered by the Town of Westford’s Planning Board and Zoning Board of Appeals.  See Notice of Claim for Adjudicatory Appeal.  Among other things, the Notice of Claim, with supporting exhibits (the authenticity of which were not disputed), strenuously asserted that the southern access was not legally viable and MassDEP should defer to the Planning Board’s determination that the only viable access was the northern access.  Notice of Claim, pp. 6-7.  In addition to discussing the Planning Board’s disapproval of the southern access, the Applicant included undisputed references and documentation from other local officials, the town engineer, the Westford Police Department, and abutters to the proposed southern access, all of whom supported the position that the northern access was the only viable access.  Notice of Claim, pp. 6-7. 
Following initiation of this appeal, I held a Pre-Screening Conference with the parties, in which I stated that this appeal would not serve as a forum for adjudicating the merits of local officials’ decisions regarding the legality or viability of the southern access.  See Matter of LeBlanc, Docket No. WET-2008-051, Recommended Final Decision (December 9, 2008), adopted by Final Decision (January 9, 2009) (“Once a decision has been made by the municipal authority . . . as to access locations . . . neither the Department nor any other issuing authority should ‘assume the role of superagency for land use planning so as to second guess decisions made by the local Planning Board of Zoning Board of Appeals.’”) (quoting Matter of Sughrue, Docket No. 93-019, Final Decision (April 28, 1994)).  I reinforced this in the Pre-Screening Conference Report and Order, stating: 

The Department contends that there are other means of access available that would be less detrimental to protected resource areas.  However, it appears from evidence in the record and the absence of contrary evidence from the Department, that the other purported means of access have been foreclosed by the Planning Board and Zoning Board of Appeals.  The Department is welcome to provide evidence to the contrary.  While I think it is appropriate for the Department to raise and “consider” this issue in the exercise of its discretion and in the context of 310 CMR 10.55(4)(b), I stated very clearly that I would not allow the Adjudicatory Hearing to become a forum to challenge the merits of the decisions rendered by the Planning Board and Zoning Board of Appeals, absent a showing of good cause or a showing of fraud, collusion, or mutual mistake of fact. . . . This determination is without prejudice to the Department to further brief this issue . . . .  

Pre-Screening Conference Report and Order, p. 3 (emphasis in original; citations omitted).  The parties agreed that the sole issue for adjudication was: “Whether the Project meets the performance standards for work in Bordering Vegetated Wetlands under 310 CMR 10.55(4)?”  Id. at p. 5.
Close to two months later, the Applicant, the Commission, and the Department filed the Settlement Motion.  The Intervenor did not join in the settlement.  The settlement was based upon a proposed Final Order of Conditions and revised plans.  See “Aldrich Farms Wetland Replication Plan,” prepared for Old Barn, LLC, by LandTech Consultants, dated February 26, 2008, last revised June 22, 2010.  The proposed Final Order of Conditions and the revised plans varied in several respects from the Project that was disapproved by the SOC.  The Settlement Motion stated that the Department’s concerns for impacts to groundwater hydrology were addressed by digging additional test pits to determine more precisely the groundwater elevation and then redesigning the Project to address potential impacts.  The Project changes included the following:

1. The elevation of the roadway was substantially raised in order to construct it entirely in fill at the wetland impact areas, thereby addressing concerns with respect to groundwater hydrology;

2. The six foot deep utility trenching in the wetland area was eliminated;

3. The profile of the utility waterline was revised to include two vertical 45 degree bends to allow the waterline to be constructed entirely within fill in the wetland impact area; and

4. The bottom elevation of the clay barrier has been revised to reflect the approximate groundwater elevations determined through recently dug test pits.

Settlement Motion, pp. 1-3.  The Proposed Final Order of Conditions also included several other additional conditions.  Id.  The “replication area’s shape and location was also changed at the Department’s direction to ensure a successful wetland replication.”  Id. at p. 3.  The impermeable clay/poly membrane barrier would be installed between the roadway and the pond to insure the integrity of the pond.  Lorrain PFT, ¶ 9.  The Project would fill approximately 600 square feet of BVW and include a replication area of 850 square feet.  The motion stated: “The Department feels confident now that the revised subdivision road built in the north location will meet the performance standards for BVW pursuant to 310 CMR 10.55(4).”  The Department and the Applicant supported their assertions that the project complied with 310 CMR 10.55(4) and the replication area requirements under 310 CMR 10.55(4)(b) with Pre-Filed Direct Testimony (“PFT”) from Mr. Bogue, a Department employee who is a well qualified wetland expert, and Mr. Lorrain, a registered Professional Engineer.  Mr. Bogue also testified that the “Westford Planning Board was unwilling to reconsider their decision based on line-of-sight issues and other safety factors in the rejection of the south entrance.  Therefore, in approving the north entrance, the Planning Board’s decision does not allow the Applicant to avoid wetland impacts.”  Bogue PFT, ¶ 7.  
Given that the Intervenor had not joined the Settlement Agreement, I ruled that he “must comply with 310 CMR 1.01(8)(c).  This means that the burden of going forward will shift to [the Intervenor] and he must submit sufficient evidence, in the form of Pre-Filed Direct Testimony, to establish ‘why the agreement is inconsistent with law’ and therefore should not be approved by the Commissioner.”  See June 24, 2010 Order Clarifying June 16, 2010 Order.  The Intervenor subsequently filed Pre-Filed Direct Testimony from Michael D. Howard, a wetlands scientist.  Howard PFT.  The Applicant and the Department then moved for summary decision. See e.g. Matter of Pine Creek Development, DEP Docket No. 2003-107, Recommended Final Decision (November 12, 2008), adopted by Final Decision (November 18, 2008) (discussing the application of 310 CMR 1.01(8)(c));  Matter of Mass Composting Group, DEP Docket No. 2001-135, Ruling on Motion to Intervene (June 10, 2002) (same); Matter of Hanna, DEP Docket No. 2001-001, Ruling On Cross Motions for Summary Decision (December 11, 2002) (same).
STANDARD OF REVIEW

A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).  The applicable rule in 310 CMR 1.01(11)(f) provides in relevant part the following:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

 

"This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure" governing the resolution of civil suits in Massachusetts trial courts.  Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision (July  11, 2008), adopted by Final Decision (August 8, 2008).  


In sum, "[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law."  Couillard, supra.   If the moving party meets this burden, the opposing party "may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits."  310 CMR 1.01(11)(f); Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision (March 1, 1996); cf. Mass. R. Civ. P. 56(e); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  “If a party does not respond [to a motion for summary decision, then] summary decision, if appropriate, shall be entered against the party.”  310 CMR 1.01(11)(f).


Moreover, "a party moving for summary [decision] in a case in which the opposing party [has] the burden of proof . . . is entitled to summary [decision] if he demonstrates, by [competent evidence], unmet by countervailing [competent evidence from the opposing party], that the [opposing] party . . . has no reasonable expectation of proving an essential element of that party's case.  To be successful, [the] moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."  Kourouvacilis v. General Motors Corp., supra, 410 Mass. at 716; See Cabot Corp., supra, 448 Mass. at 636-37. 
DISCUSSION
I.
The Intervenor’s Arguments Regarding The Alleged Vernal Pool Are Not Persuasive

The Intervenor asserts that the roadway will travel through vernal pool habitat for which “there has been no evaluation by DEP and Old Barn of the standards for protection of vernal pool habitat.”    Intervenor’s Opposition to Applicant’s Motion for Summary Decision, pp. 3-5.  The Department and the Applicant have asserted several persuasive arguments demonstrating why the Intervenor’s argument should not be considered and is without merit.    
First, at the Pre-Screening Conference the Intervenor participated in discussions regarding the issues to adjudicated and he submitted a Pre-Hearing Statement.  The Intervenor has never before raised his arguments regarding the vernal pool, and he is therefore precluded from doing so now.    Matter of JPI Texas Development, Docket Nos. 97-066 and 078, Final Decision (October 1, 1998) (precluding party that objected to settlement from raising issues and arguments that were not previously raised and for which the party has presented no testimony).

Second, even if I considered the vernal pool arguments, it is undisputed that the Notice of Intent was filed within three years of the Commission’s Order of Resource Area Delineation (“ORAD”) issued on July 26, 2007.  Howard PFT, p. 4.  Although the ORAD delineated the BVW, it did not include the alleged vernal pool.  The Applicant was entitled when it filed its Notice of Intent to rely on the ORAD, and the absence of a vernal pool in particular; the ORAD is binding in this appeal because the Notice of Intent was filed within three years of the ORAD’s issuance.
  Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision, (August 9, 1999) (precluding third party from challenging the determination of applicability absent a showing of fraud or mutual mistake and discussing Matter of Kenwood Development Corp., Docket No. 97-022, Ruling and Order (January 23, 1998) (determination of applicability can be revisited within its three year life span only if the determination was obtained fraudulently from the issuing authority or if there was a mutual mistake of fact).  

Third, it is also undisputed that the upgradient BVW in which the alleged vernal pool is located is approximately 40 feet from the downgradient BVW that will be impacted by the road.  The upgradient BVW is the limit of the alleged vernal pool habitat, assuming it exists.  Bogue PFT, ¶ 1.  The Department argues, and I agree, that any vernal pool habitat would include the area within 100 feet of the boundary of the vernal pool itself but only to the extent that such 100 foot perimeter is within the resource area, here the BVW.  See 310 CMR 10.57(2)(a)(6) (vernal habitat includes the “area within 100 feet of the boundary of the vernal pool itself, insofar as such area is contained within the boundaries of this resource area”); Bogue PFT, ¶ 10.  Thus, even if the vernal pool does exist, it is entirely contained within the upgradient BVW.  The road therefore does not encroach upon the vernal pool habitat, contrary to the Intervenor’s argument. 
II.
The Department Properly Exercised Its Discretion With Regard To The Alleged Southern Access Road 
The Intervenor continues to assert that there is a southern access route that the Applicant should be required to utilize instead of using the northern access road.  The Applicant and the Department argue that the Department appropriately considered such access and instead decided to allow the northern access on the condition that substantial changes be made to the Project.  See supra. at pp. 4-6.  I agree with the Department’s position.

The Intervenor relies upon 310 CMR 10.55(4)(b) for the assertion that the Applicant and the Department must continue to pursue the alleged alternative access road.  The relevant language in 310 CMR 10.55(4)(b) provides the following:

In the exercise of this discretion, the issuing authority shall consider the magnitude of the alteration and the significance of the project site to the interests identified in M.G.L. c. 131, § 40, the extent to which adverse impacts can be avoided, the extent to which adverse impacts are minimized, and the extent to which mitigation measures; including replication or restoration, are provided to contribute to the protection of the interests identified in M.G.L. c. 131, § 40.  (emphasis added)
Here, the record reveals that the Department appropriately exercised its discretion by considering the alleged southern access.  In the end, the Department took into consideration local officials’ decisions and preferences regarding that option; the Department decided instead to allow the northern access but with substantial changes in the proposed Final Order of Conditions and revised plans that address the concerns with respect to alterations of groundwater hydrology.  See supra. at pp. 6-7.  The Intervenor has not come forward with any evidence or arguments against the merits of the Department’s position that, with the changes included in the proposed Final Order of Conditions and revised plans, the groundwater hydrology is sufficiently protected.  Likewise, the Intervenor has not otherwise presented evidence that the Project, as discussed in the proposed Final Order of Conditions, does not comply with the performance standards for work in Bordering Vegetated Wetlands under 310 CMR 10.55(4).  Under these circumstances there is no genuine dispute of material fact that the Department sufficiently exercised its discretion in considering the alleged southern access as a means to avoid adverse impacts and properly determined that the Project, as represented in the proposed Final Order of Conditions, complied with the BVW performance standards in 310 CMR 10.55(4).
III.
The Intervenor’s Arguments Regarding Review By The U.S. Army Corps. Of Engineers Cannot Be Adjudicated In This Appeal 

The Intervenor argues that the U.S. Army Corps. of Engineers (“Army Corps.”) has jurisdiction over the Project by virtue of “Section 404 of the Federal Clean Water Act,” and the project must therefore be reviewed by Army Corps.  The Department argues that this issue cannot be raised in this action because this is an appeal of an SOC issued under the MWPA and the Wetlands Regulations.  I agree with the Department.  See e.g. Matter of Ikea Property, Inc., Docket No. DEP-04-669, Ruling on Motion to Dismiss (March 10, 2005).  I alternatively find that the argument cannot now be raised for the first time on appeal.  See supra. at p. 10.    
CONCLUSION
After reviewing the record, including the parties’ pleadings, I recommend that the Commissioner enter a Final Decision allowing the Settlement Motion, allowing the motions for summary decision, and adopting and issuing the Proposed Final Order of Conditions.  Summary decision is appropriate because the Department, Applicant, and Commission have shown that the Project complies with the MWPA and Wetlands Regulations and there are no genuine issues of material fact that remain for adjudication.  The Project meets the performance standards for work in Bordering Vegetated Wetlands under 310 CMR 10.55(4). 
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.  
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� The Intervenor’s expert, Mr. Howard, states that the area “has been documented to be a certifiable vernal pool,” citing the OOC.  The OOC, however, never made such finding.  See OOC, Findings ¶ 21 (“the pond . . . is a potentially certifiable vernal pool”).  There was also no finding in the SOC that a vernal pool existed.  See SOC Cover Letter (March 8, 2010), p. 2 (“pond . . . may be vernal pool habitat”).  
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