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RECOMMENDED FINAL DECISION

In this appeal, Tucard, LLC (“the Petitioner”), which owns property at 76-100 Pleasant St., Dracut, Massachusetts (“the Property”), challenges the Department of Environmental Protection’s (“MassDEP” or “Department”) Notice of Intent to Perfect Lien and Priority Lien (“Notice of Intent”) with respect to the Property and any and all other land in the Massachusetts owned by the Petitioner, pursuant to G.L. c. 21E § 13 and 310 CMR 40.1250.  The Lien arises out of costs allegedly incurred by the Commonwealth of Massachusetts for two alleged releases of or oil or hazardous material with respect to the Property.  See G.L. c. 21E §§ 5(a), 3A, 4, 5A, 5B, and 8-14.

The Department has filed a Motion to Dismiss and Suspend Schedule (“Motion to Dismiss”) based upon the Petitioner’s purported failure to comply with orders, prosecute the appeal, and file Pre-Filed Direct Testimony.  The Petitioner ’s counsel, who has represented the Petitioner throughout these proceedings, filed an Opposition to the Motion to Dismiss (or “Petitioner’s Opposition”).  Based upon my review of the Motion to Dismiss and the Petitioner’s Opposition, the history of this case, and the applicable law, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal based upon the Petitioner’s failure to: (1) comply with orders and the Rules of Adjudicatory Proceedings, 310 CMR 1.01, and file documents as required, (2) file timely Pre-Filed Direct Testimony, and (3) prosecute the appeal.  See 310 CMR 1.01(3)(e); 310 CMR 1.01(5)2; 1.01(5)6, 1.01(10); 1.01(11)(d); 1.01(12)(f).  
REGULATORY FRAMEWORK

MassDEP has alleged that it incurred “response costs with respect to a release or a threat of release of oil and/or hazardous materials at or from the Property.”  MassDEP’s Pre-Hearing Statement, p. 2.  MassDEP asserts that Petitioner is therefore liable for up to three times its response costs plus natural resource damages and interest, citing G.L. c. 21E § 5(a), and consequently it is authorized to perfect the Lien under G.L. c. 21E § 13.  Id.; see also 310 CMR 40.1200 et seq.  The Department therefore issued the Notice of Intent to Perfect Lien and Priority Lien.  The Petitioner has appealed that Notice of Intent.  

The scope of this appeal is very narrow; it is limited solely to MassDEP’s authority in this case to perfect the Lien.  See Matter of Norton, DEP Docket No. 2006-958, -959, -960, and -1063, Recommended Final Decision (April 19, 2007)(limiting appeal to scope of authority to file lien) adopted as Final Decision (May 1, 2007).  Any liability to the Commonwealth under G.L. c. 21E constitutes a debt, and the debt becomes a lien on all property owned by a person with liability when a statement of claim is recorded, registered, and filed. Matter of Pedro Diaz, Trustee, Ocean Spray Trust, DEP Docket No. 99-093, Recommended Final Decision (January 5, 2001) adopted in relevant part by Commissioner’s Remand for Further Proceedings (January 5, 2001).  

MassDEP is authorized to recover Response Action Costs that it incurs on behalf of the Commonwealth, see 310 CMR 40.1200-40.1221, and to perfect liens to facilitate recovery of those costs, see 310 CMR 40.1250-40.1257 and G.L. c. 21E § 13.  Response Actions Costs are defined in 310 CMR 40.0006 as follows:

Response Action Cost and Cost each means any cost incurred by the Department in the course of carrying out or overseeing directly or indirectly a response action, including, but not limited to, costs associated with the conduct of Public Involvement Activities, that is one or more of the following:

(a) cost of direct hours;

(b) services provided by Department employees and any related expenses incurred by the Department in support of those direct hours;

(c) payments made to the Department's contractors, grantees or agents for performing or overseeing response actions at a specific site; and

(d) any fees or other costs reasonably incurred in connection with a response action, including, but not limited to, fees and other costs associated with requisite federal, state and local permits and litigation costs.

310 CMR 40.0006 (“Response Action Costs,” emphasis added).  Response actions are defined as actions related to the assessment, containment, or removal of releases or threats of releases of oil or hazardous material.  See G.L. c. 21E § 2 (definition of “Response action”); G.L. c. 21E § 5 (a)(1) (“owner or operator of . . . a site from or at which there has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault, (1) to the Commonwealth for all costs of assessment, containment and removal incurred pursuant to sections three A, four, five A, five B, and eight to fourteen, inclusive relative to such release or threat of release, . . .”) (emphasis added).  

If MassDEP has incurred any Response Action Costs and Tucard, LLC is potentially liable for such costs, then MassDEP may perfect its Lien.  See Matter of 229 Main Street Limited Partnership, DEP Docket No. 1998-142, Final Decision (April 10, 2000) (“the petitioner misstates the issues as whether it is ‘liable’ for cleanup costs that the Department incurred at its property.  The petitioner [wrongly] ignores the word ‘potential’ in the above issue and asserts that its liability must be determined in this case.”).  The extent and allocation of actual liability, as opposed to potential liability, are adjudicated in court under G.L. c. 21E §§ 5 and 11, not in this appeal.  Matter of 229 Main Street Limited Partnership, DEP Docket No. 1998-142, Final Decision (April 10, 2000).  Thus, the only issue on the merits in this appeal is whether Tucard is “a member of the class of persons who are potentially liable for the [Response Actions Costs].”  Id.  

The lien notice need not state “the exact amount” of the debt to the Commonwealth.  Matter of Pedro Diaz, Trustee, Ocean Spray Trust, DEP Docket No. 99-093, Commissioner’s Remand for Further Proceedings (January 5, 2001).  “Describing the debt as costs incurred or to be incurred by the Commonwealth for the variety of activities and damages associated with a release is sufficiently informative . . .”  under 310 CMR 40.1252(2).  Id.  The amount of such costs may increase or decrease in the future.  Id.   

Based upon the foregoing statement of the law and my review of the parties’ pleadings, I defined the issues for adjudication in this matter as follows::

A.
Did MassDEP incur any Response Action Costs in connection with a release or 


threat of release of oil or hazardous materials on property owned by Tucard, 


LLC?

B.
If MassDEP has incurred any such Response Action Costs, is Tucard LLC 


potentially liable to MassDEP for such costs?

C.
If the answers to Issues A and B are in the affirmative, does MassDEP have 


authority to place liens on Tucard, LLC’s property in accordance with the Notice 


of Intent to Perfect Lien and Priority Lien dated November 13, 2009?

See Ruling and Order dated May 21, 2010.

PROCEDURAL BACKGROUND
On April 14, 2010, I issued a detailed Scheduling Order and Order to Show Cause (“Scheduling Order”), which, among other things, did the following:

1. Scheduled a Pre-Screening Conference for May 11, 2010 at 10:00 a.m.
;

2. Required the Petitioner to contact the Department and initiate and discuss settlement at least ten days before the Pre-Screening Conference;

3. Required the Petitioner to file a report regarding settlement discussions at least three business days before the Pre-Screening Conference;

4. Required the Petitioner to file a Pre-Hearing Statement at least three business days before the Pre-Screening Conference; and 
5. Required the Petitioner to appropriately support his conclusory request for a stay, by showing cause by April 27, 2010, “with citations to appropriate legal authority,” why the appeal should be stayed (“Show Cause Order”).  See Petitioner’s Notice of Claim, p. 1 (“DEP’s proceedings should be stayed . . .”). 
The Scheduling Order specified that noncompliance with it terms or other orders could result in sanctions, including dismissal of the appeal.  Scheduling Order, p. 5. 

On April 27, 2010, the Petitioner responded to the Show Cause Order asserting that the appeal should be stayed because it had filed a separate Financial Inability to Pay Application with the Department under 310 CMR 40.0172.  See Petitioner’s Request for Stay dated April 27, 2010.  On Friday, May 7, 2010 at 10:00 a.m., I issued a Ruling and Order by email denying the request for a stay.  The Ruling and Order was based on the conclusion that the Financial Inability to Pay Application under 310 CMR 40.0172 would have no bearing on the narrow issue to be adjudicated in this appeal.  See Ruling and Order dated May 7, 2010; Department’s Response to Petitioner’s Request to Stay Appeal filed May 4, 2010.  The Department’s determination on the Financial Inability to Pay Application relates only to whether the Petitioner may be penalized for failing to remediate the Site, not on the issue to be adjudicated in this appeal—whether the Department may file a lien for costs it incurred to conduct response actions at the Site.  Id.; 310 CMR 40.0172(6) (explicitly stating that financial inability application does not relieve a party of liability for response action costs incurred by the Commonwealth). 

By Monday, May 10, 2010, the day before the scheduled Pre-Screening Conference, the Petitioner had not complied with the Scheduling Order requirements that it initiate, conduct, and report on settlement discussions and file a Pre-Hearing Statement.  Accordingly, on Monday, May 10, 2010 at 10:35 a.m. I issued an email notice to the parties, stating: 

The Pre-Screening Conference is scheduled to occur tomorrow at 10:00, in accordance with the Scheduling Order.  Petitioner's Pre-Hearing Statement was due on Thursday, May 6, 2010, and the Department's is due today.  The Scheduling Order also required the Petitioner to initiate settlement discussions 10 days before the Pre-Screening/Hearing Conference, and notify OADR of the results.  Therefore, it appears from the files that Petitioner is in noncompliance with at least two provisions of the Scheduling Order.  If Petitioner desires to continue with this appeal, he shall show cause by 3:00 p.m. today why it should not be dismissed or why other sanctions shall not enter for noncompliance with the Scheduling Order.  (emphasis added).
The Petitioner responded at 2:36 p.m. that day with a brief statement, stating only that because it had filed the request for a stay and was trying to conserve its financial resources it did not comply with the Scheduling Order requirements.  See Petitioner’s Response to Order to Show Cause dated May 10, 2010.  There was no explanation as to why a motion for leave to be relieved of the Scheduling Order requirements was not filed nor why the Scheduling Order had not been complied with since I issued the Ruling and Order on the Request for Stay.  The Petitioner requested that no sanctions be issued against it and that it be allowed an extension until May 17, 2010 to comply with the Scheduling Order requirements.  This request for an extension was in noncompliance with 310 CMR 1.01(3)(d) (“All requests for extensions of time shall be made by motion before the expiration of the original or previously extended time period.”).    
Despite the Petitioner’s noncompliance with prior orders and the Adjudicatory Proceeding Rules, I allowed the appeal to proceed as scheduled, and held the Pre-Screening Conference on May 11, 2010.  The Petitioner was represented at the Pre-Screening Conference by counsel.  I stated at the conference that I would not accept further noncompliance with orders and schedules without a showing of good cause.  On May 12, 2010, I issued the Pre-Screening Conference Report and Order (“Report and Order”), in which I repeated that further noncompliance would not be allowed, stating:

One of the first topics of discussion at the Pre-Screening Conference was the Petitioner’s noncompliance with the Scheduling Order by: (1) failing to contact the Department and initiate settlement discussions and (2) failing to file a Pre-Screening/Hearing Statement.  The Petitioner is once again on notice (the first notice being the Scheduling Order) that noncompliance with orders and rules of adjudicatory procedure may result in sanctions.  To address the Petitioner’s noncompliance and to provide fair notice to MassDEP, the Petitioner shall file by no later than May 19, 2010 a detailed Pre-Hearing Statement, stating with particularity its grounds for appeal; that statement shall be in compliance with the Scheduling Order and include citations to supporting legal authorities.  (emphasis added and removed; footnote omitted)
See Pre-Screening Conference Report and Order, pp. 2-3.  The Report and Order also repeated that further noncompliance could result in dismissal of the appeal, or other specified sanctions.  Id.   
The Report and Order also included a detailed schedule for submission of Pre-Filed Direct Testimony and dispositive motions, and specified an adjudicatory hearing date of September 16, 2010.  The Department filed its Pre-Filed Direct Testimony on June 11, 2010.  The Petitioner’s Pre-Filed Direct Testimony was due for filing on July 9, 2010, but such testimony was not filed on or after that date.  See Ruling and Order Allowing Extension of Deadlines dated June 4, 2010.  The Department’s Pre-Filed Rebuttal Testimony was due for filing on July 30, 2010.  Id.  Instead, on July 29, 2010, the Department filed its Motion to Dismiss and Suspend Schedule, arguing that the schedule should be suspended and the appeal dismissed because the Petitioner failed to file Pre-Filed Direct Testimony, comply with orders, and prosecute the appeal.
On August 6, 2010, the Petitioner filed its Opposition to the Motion to Dismiss and Suspend Schedule.  The Petitioner stated that it did not comply with the Report and Order requirement to file Pre-Filed Direct Testimony because of “its extremely limited resources . . . .  Petitioner has had to expend resources to defend allegations brought against it by the United States Environmental Protection Agency through the Department of Justice in Federal District Court of Massachusetts.”  Opposition to Motion to Dismiss and Suspend Schedule, p. 2.  The Petitioner further argued that it had not failed to comply with prior orders and that the Department had suffered no prejudice.  The Petitioner then requested a further extension of 21 days to submit Pre-Filed Direct Testimony.  The Petitioner offered no explanation as to why it did not seek prior leave for an extension of its deadlines to submit testimony, again in noncompliance with 310 CMR 1.01(3)(d) (“All requests for extensions of time shall be made by motion before the expiration of the original or previously extended time period.”).  Further, the Petitioner offered no explanation or alternatives or suggestions as to how other deadlines in the Report and Order should be amended to accommodate the Petitioner’s dilatory filing.  On August 11, 2010, I allowed the Motion to Dismiss and Suspend Schedule, stating that I would soon issue a Recommended Final Decision.
DISCUSSION
There are several legal bases for dismissal of this appeal.  First, an appeal may be dismissed as a sanction when “a party fails to file documents as required, . . . comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; . . . demonstrates an intention to delay the proceeding or a resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01 . . .”  310 CMR 1.01(10) and (11)(d)1; see Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002). 
Second, the adjudicatory rules require that “[p]arties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).  
Third, under 310 CMR 1.01(12) the “[f]ailure to file prefiled direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  (emphasis added).  The Petitioner had prior notice of this via the Report and Order and the Rules of Adjudicatory Proceeding.  As discussed in several prior decisions and in the Report and Order, "prefiled direct testimony is the actual, sworn testimony" of a witness and "substitutes for direct testimony given live at a hearing." Matter of Learned, Docket No. 99-141, Final Decision (April 10, 2000).  It is a party's direct case and it must therefore do everything for a party that live testimony would do, including satisfying a Petitioner’s burden of going forward.  Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994).  The failure to file prefiled direct testimony is thus the equivalent of failing to appear at a hearing where the testimony is to be presented live.  Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision (November 26, 2007) adopted by Final Decision (February 22, 2008); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Mangano, Docket No. 94-109, Final Decision (March 1, 1996); Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994).  Consequently, a Petitioner’s failure to file written direct testimony is a serious default.  Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).
All three of the above legal bases for dismissal are applicable here.  The Petitioner initially failed to comply with the Scheduling Order requirements that it (1) contact the Department to initiate settlement discussions, (2) file a report with regard to such discussions, and (3) file a Pre-Hearing Statement.  The Petitioner failed to provide good cause for this noncompliance and also violated 310 CMR 1.01(3)(d) by failing to request an extension of the deadlines in advance of their lapse.  The Petitioner offered no explanation for failing to request an extension prior to the lapse of the deadline.  I notified the Petitioner in writing and verbally that failure to comply with orders and rules was unacceptable, absent a showing of good cause; I informed the Petitioner that failure to comply in the future and to file Pre-Filed Direct Testimony could result in dismissal of the appeal.  See supra. at pp. 6-8.
Despite the above admonitions, the Petitioner subsequently violated another order, the Report and Order, by failing to file Pre-Filed Direct Testimony.  The Petitioner failed to provide good cause for this noncompliance and again violated 310 CMR 1.01(3)(d) by failing to request an extension of the deadline in advance of its lapse.  The Petitioner offered no explanation for failing to request an extension prior to the lapse of the deadline.  Indeed, the Petitioner filed nothing until the Department moved to dismiss on the eve of its due date for testimony in rebuttal to the testimony that was to be filed by the Petitioner.  Instead of offering to come promptly into compliance with the requirement for filing Pre-Filed Direct Testimony, which had already lapsed by twenty-eight days, the Petitioner requested another twenty-one days to file such testimony without any explanation or good cause for this additional requested time.  
In reviewing the record, I note that the Petitioner was able to garner sufficient resources to timely file pleadings that would have served to delay the appeal, such as the Request for Stay and Motion to Bifurcate, both of which were without merit.  See Petitioner’s Request for Stay dated April 27, 2010; Petitioner’s Motion to Bifurcate dated May 18, 2010; Ruling and Order dated May 7, 2010; Department’s Response to Petitioner’s Request to Stay Appeal filed May 4, 2010;  Ruling and Order dated May 21, 2010.  On the other hand, when Petitioner was required to comply with orders and Rules of Adjudicatory Proceeding that would have further advanced the appeal towards a resolution, the Petitioner did not request an extension and claimed that it was untimely because of “extremely limited resources” and it was trying to conserve resources.  See supra. at pp. 6-9.   I find that this contradiction lends additional support to the dismissal.  See 310 CMR 1.01(10) (an appeal may be dismissed as a sanction when “a party fails to file documents as required, . . . comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; . . . demonstrates an intention to delay the proceeding or a resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01 . . .”) (emphasis added).
Under the above circumstances, neither the Rules of Adjudicatory Proceeding nor prior decisions require a showing of prejudice, despite the Petitioner’s argument that there has been no showing of prejudice in this case.  On the contrary, the rules require dismissal when there has been noncompliance with time limits and schedules or the failure to file Pre-Filed Direct Testimony, absent a showing of good cause.  See 310 CMR 1.01(3)(e); 310 CMR 1.01(12)(f). 
For all of the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal based upon the Petitioner’s failure to: (1) comply with orders and the Rules of Adjudicatory Proceeding and file documents as required, (2) file timely Pre-Filed Direct Testimony, and (3) prosecute the appeal.  See 310 CMR 1.01(3)(e); 310 CMR 1.01(5)2; 1.01(5)6, 1.01(10); 1.01(11)(d); 1.01(12)(f).  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer

SERVICE LIST
Petitioner:

George F. Hailer

Lawson & Weitzen, LLC

88 Black Falcon Avenue, Suite 345

Boston MA 02210
e-mail: ghailer@lawson-weitzen.com
Department:

Lucas Rogers

MassDEP/Office of General Counsel

One Winter Street

Boston MA 02108;

e-mail: Lucas.Rogers@state.ma.us

Gail McCarthy

MassDEP/Northeast Regional Office

Office of General Counsel

205B Lowell Street


Wilmington MA 01887

e-mail: Gail.McCarthy@state.ma.us

� See 310 CMR 1.01(9) (discussing Prehearing Conference)


� The Scheduling Order provided that possible sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  
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