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RECOMMENDED FINAL DECISION 
INTRODUCTION


In this appeal, the Petitioner Harold B. Wassenar challenges an $80,586.00 civil administrative penalty notice (“PAN”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to him on November 6, 2007 for hazardous waste and solid waste violations at his 100 acre real property off of Route 122 in Uxbridge, Massachusetts (“the Site”).  See PAN, at pp. 1-11.  Specifically, the PAN alleges that for at least two years, the Petitioner generated, collected, stored, and disposed of hazardous wastes and solid wastes at the Site in violation of the Massachusetts Hazardous Waste Management Act, G.L. c. 21C, §§ 1-14; the Massachusetts Hazardous Waste Regulations at 310 CMR 30.000; the Massachusetts Solid Waste Management Act, G.L. c. 111, §§ 150A and 150A1/2; the Massachusetts Site Assignment Regulations for Solid Waste Facilities at 310 CMR 16.00; and the Massachusetts Solid Waste Management Regulations at 310 CMR 19.000.  Id.  The hazardous wastes and solid wastes stored and disposed at the Site included waste oil, waste paints, flammable degreasing solvents, concrete waste from demolition projects, abandoned trucks and vehicles, discarded fuel storage tanks, and discarded appliances and electronic equipment.  Id.


  The PAN is one of two enforcement orders that the Department issued to the Petitioner on November 6, 2007 regarding his hazardous waste and solid waste violations at the Site.  The other enforcement order was a Unilateral Administrative Order (“UAO”) that directed the Petitioner to cease all hazardous waste and solid waste violations at the Site, and to take certain corrective actions, including properly securing and removing the hazardous wastes from the Site.  See UAO, at pp. 1-12.  

Both the UAO and the PAN made the same allegations against the Petitioner,
 and both enforcement orders stated that they could be appealed to the Department’s Office of Appeals and Dispute Resolution (“OADR”) with 21 days of their issuance.  See UAO, at pp. 12-14 (¶¶ 38A-38D); PAN, at pp. 11-12 (¶¶ 16A-16B).  The deadline to appeal was November 27, 2007.  Id.


The Petitioner only appealed the PAN within the 21 day appeal period, and nearly one month after expiration of the appeal deadline, he contended that he had also appealed the UAO within the deadline when he had not.
  He made that claim after he was directed to file a More Definite Statement explaining his grounds for appealing the PAN, and notwithstanding that the record amply demonstrated that he had only appealed the PAN within the required 21 day period.
  

The Petitioner’s failure to file a timely appeal of the UAO made the factual and legal allegations of the UAO undisputed and final, and, as such, he could not challenge the same allegations in this appeal of the PAN.
  As a result, on March 21, 2008, I granted partial summary decision on liability to the Department in the Petitioner’s appeal of the PAN.  March 2008 Order, at pp. 25-26; See 310 CMR 1.01(11)(f) (“[a] summary decision interlocutory in character may be made on any issue although there is a genuine controversy as to other issues”).  This ruling was subsequently supported by the Petitioner’s admission in April 2008 that he was storing materials at the Site that the Department considered to be hazardous wastes or solid wastes.
                  
  
As a result of my March 2008 Order, the only remaining issue in the Petitioner’s PAN appeal was whether the Department had properly calculated the $80,586.00 penalty at issue pursuant to the Massachusetts Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00.  This issue was addressed in an Adjudicatory Hearing (“Hearing”) that I conducted in the case on May 16, 2008.  Prior to the Hearing, three Department personnel and the Petitioner filed sworn Pre-filed Testimony (“PFT”) on the issue.  See below, at pp. 10-12, 20-41.  At the Hearing, the three Department personnel and the Petitioner testified under oath and were cross-examined on their Pre-filed Testimony by the parties’ respective legal counsel.  Id.  As a result of evidence introduced at the Hearing, I recommend that the Department’s Commissioner issue a Final Decision upholding the $80,586.00 penalty.

APPLICABLE STATUTORY AND REGULATORY SCHEME
I.
HAZARDOUS WASTE
A.
THE MASSACHUSETTTS HAZARDOUS WASTE MANAGEMENT ACT, G.L. c. 21C, §§ 1-14


The Massachusetts Hazardous Waste Management Act, G.L. c. 21C (“HWMA”), governs the disposal of hazardous waste in the Commonwealth.  The statute defines “hazardous waste” as:

waste, or combination of wastes, which because of its quantity, concentration, or

physical, chemical or infectious characteristics may cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible illness or pose a substantial present or potential hazard to human health, safety or welfare or to the environment when improperly treated, stored, transported, used or disposed of, or otherwise managed . . . .

G.L. c. 21C, § 2.
  The statute provides that “[n]o person shall collect, transport, store, treat, use or dispose of hazardous waste unless that person is in possession of a valid license issued [by the Department] pursuant to [the statute].”  G.L. c. 21C, § 5.  


The HWMA authorizes “[t]he department [to] issue a license subject to such
 terms, restrictions, conditions and requirements as it determines to be necessary to comply with the provisions of [the statute].”  G.L. c. 21C, § 7.  The statute also provides that:
[w]henever it appears that there is a violation of any provision of [the statute] or any license, order, approval or regulation issued or adopted thereunder, the department may issue to a person causing or contributing, or likely to cause or contribute, to such violation or potential violation an order requiring the production or analysis of samples and the production of records, or imposing such restraints on or requiring such action by said persons, as it deems necessary to abate or prevent such hazard or violation. . . .

G.L. c. 21C, § 9.


B.
THE MASSACHUSETTS HAZARDOUS WASTE MANAGEMENT ACT


REGULATIONS, 310 CMR 30.000


The HWMA also authorizes the Department to “adopt rules, regulations, procedures and standards as may be necessary” to enforce the statute.  G.L. c. 2C, § 4.  In accordance with its statutory authority, the Department has promulgated the HWMA Regulations at 310 CMR 30.000, et seq.   

The HWMA Regulations provide that:
[n]o person shall transport, use, collect, store, treat, or dispose of hazardous waste or construct, operate or maintain any facility for the use, storage, treatment, or disposal of hazardous waste, unless said person has applied for and obtained, and has in effect, a valid license issued by the Department pursuant to M.G.L. c. 21C and 310 CMR 30.000, [unless] . . . a license is not required for [certain 

activities] . . . .

310 CMR 30.801; See also 310 CMR 30.402(2) (“[n]o person, unless exempted by 310 CMR
30.401, shall transport hazardous waste without obtaining and maintaining in effect: . . . [a] valid license from the Department to transport hazardous waste”).  


The HWMA Regulations define a “generator” of hazardous waste as “any person, by site,
whose act or process produces hazardous waste identified or listed in 310 CMR 30.100, or whose act first causes a hazardous waste to become subject to regulation.”  310 CMR 30.010.  The HWMA Regulations differentiate between “Very Small,” “Small,” and “Large” generators of Hazardous wastes.  See 310 CMR 30.010; 310 CMR 30.353.  The HWMA Regulations require:
Very Small Quantity Generator[s] [of hazardous wastes to] register with the
Department by notifying the Department in writing of its activity involving hazardous waste or regulated recyclable material. . . . 

310 CMR 30.353(5).  Very Small Quantity Generators of hazardous waste “who generate and accumulate waste oil or off-specification used oil fuel[,] . . . and who generate and accumulate all other regulated recyclable materials and all other hazardous wastes . . .” must also (1) register with the Department by notifying the Department in writing of their activity involving waste oil, off-specification used oil fuel, other regulated recyclable material, and other hazardous waste; and (2) maintain a hazardous waste manifest for all waste oil or off-specification used oil fuel that is collected and transported by the Generator.  310 CMR 20.253(10).


The HWMA Regulations also require “[a]ll Small Quantity Generators of waste oil and/or used oil fuel [to] . . . [in] all areas where waste oil and/or used oil fuel is accumulated or stored, except for satellite accumulation areas, [to] pos[t] at all times a sign with the words “WASTE OIL” in capital letters at least one inch high.”  310 CMR 30.253(6)(b).  Small Quantity Generators of hazardous wastes must also:

(1) 
clearly mark and label containers and tanks accumulating waste oil, 310 CMR 30.253(6)(b); 310 CMR 30.341(2); 310 CMR 30.351(8)(a); 

(2)
have “appropriate security measures [in place] at all times to prevent the unknowing entry of persons [at the site of the hazardous wastes], reduce as much as possible the unauthorized entry of persons, and prevent the entry of livestock into such areas,” 310 CMR 30.341(3); 310 CMR 30.353(6)(h); 

(3)
“have posted at all times [at the site of the hazardous wastes] a sign with the words ‘HAZARDOUS WASTE’ in capital letters at least one inch high,” 310 CMR 30.253(6)(b); 310 CMR 30.341(4); 310 CMR 30.353(6)(h); 

(4)
clearly mark “[a]ll areas where wastes are accumulated . . . (e.g., by a clearly visible line or piece of tape on the floor, or by a gate or fence, or by a sign at the boundary of a clearly distinguishable area) so that they are clearly distinguishable at all times from all specific points of generation where wastes are initially accumulated[,] . . . and from all areas at the site of generation where wastes are not accumulated,” 310 CMR 30.341(5); 310 CMR 30.353(6)(h); 

(5)
store all hazardous wastes in containers “which [are] free of cracks and gaps and . . . sufficiently impervious to contain leaks, spills, and accumulated precipitation until the collected material is detected and removed,” 310 CMR 30.342(1)(e)1; 310 CMR 30.353(6)(h); 

(6)
store hazardous wastes in any outdoor containers that have the capacity to contain either 10% of the total possible contained volume of the containers, or 110% of the volume of the largest container, whichever is greater, 310 CMR 30.342(1)(e)2; 310 CMR 30.353(6)(h); and

(7)
“remove all accumulated spillage and/or precipitation from the containment area within 24 hours or in as timely a manner as possible,” 310 CMR 30.342(1)(e)3; 310 CMR 30.343(1)(d); 310 CMR 30.353(6)(h).
II.
SOLID WASTE

A.
THE MASSACHUSETTS SOLID WASTE MANAGEMENT ACT, 


G.L. c. 111, § 150A


The Massachusetts Solid Waste Management Act, G.L. c. 111, § 150A (“SWMA”), governs the disposal of refuse or solid waste in the Commonwealth that does not constitute hazardous waste.  The statute defines “refuse” as:

all solid or liquid waste materials, including garbage and rubbish, and sludge, but not including sewage, and those materials defined as hazardous wastes in [G.L. 

c. 21C, § 2] and those materials defined as source, special nuclear or by-product 

material under the provisions of the Atomic Energy Act of 1954.

The statute prohibits any party from operating a “a dumping ground for refuse or any other

works for treating, storing, or disposing of refuse” without prior approval from the local Board of Health.  G.L. c. 111, § 150A.  Under the statute, such a dumping ground is considered a solid 
waste “facility” and the statute makes clear that:

[a]ny person desiring to maintain or operate a site for a new facility or the expansion of an existing facility shall submit an application for a site assignment to the local board of health and simultaneously provide copies to [MassDEP] and 
the [Massachusetts] department of public health . . . .

Id.


The statute also provides that:

[n]o facility shall be established, constructed, expanded, maintained, operated, or

devoted to any past closure as defined by regulation, unless detailed operating plans, specifications, a public health report, if any, and necessary environmental reports have been submitted to [MassDEP] and [MassDEP] has granted a permit for the facility . . .
Id.  The statute also requires that “[e]very person maintaining or operating a facility, . . . shall maintain and operate the same in such manner as will protect the public health and safety and the environment,” and that “[n]o person shall dispose or contract for the disposal of solid waste at any place which has not been approved by [MassDEP] pursuant to the provisions of th[e] [statute] or other applicable law.”  Id.  


B.
THE MASSACHUSETTS SITE ASSIGNMENT REGULATIONS FOR 


SOLID WASTE FACILITIES, 310 CMR 16.00

The SWMA also authorizes the Department to adopt rules and regulations governing solid waste facilities, and to issue orders to enforce the statute.  G.L c. 111, § 150A.  In accordance with its statutory authority, the Department has promulgated the Site Assignment Regulations at 310 CMR 16.00, et seq., to regulate “the process for deciding whether a parcel of land is suitable to serve as the site for a solid waste management facility.”  310 CMR 16.01(1); 310 CMR 16.01(2).  
The Site Assignment Regulations provide that:

[n]o place in any city or town shall be maintained or operated as a site for a facility unless such place has been assigned by the board of health or the Department, whichever is applicable, pursuant to M.G.L. c. 111, § 150A[,] [and that] [a]ny disposal of solid waste at any location not so assigned shall constitute a violation of said statute and of 310 CMR 16.00.

310 CMR 16.06.

C.
THE MASSACHUSETTS SOLID WASTE MANAGEMENT ACT 



REGULATIONS, 310 CMR 19.00

In addition to the Site Assignment Regulations at 310 CMR 16.00, et seq., the Department has promulgated the SWMA Regulations at 310 CMR 19.000, et seq., to regulate “the storage, transfer, processing, treatment, disposal, use and reuse of solid waste in Massachusetts.”  310 CMR 19.001; 310 CMR 19.002.  The regulations are “intended to protect public health, safety and the environment[,]” 310 CMR 19.002, and prohibit a party from “establish[ing], construct[ing], operat[ing] or maintain[ing] a dumping ground
 or operat[ing] or maintain[ing] a landfill in Massachusetts in such manner as to constitute an open dump.”  310 CMR 19.014(1).  This prohibition “include[s] without limitation, disposing or contracting for the disposal of refuse in a dumping ground or open dump.”  Id.  The SWMA Regulations also prohibit a person from “dispos[ing] or contract[ing] for the disposal of solid waste at any place in Massachusetts which has not been approved by the Department [,]” and “dispos[ing] or contract[ing] for the disposal of solid waste at any facility in Massachusetts that is not approved to manage the particular type of solid waste being disposed.”  310 CMR 19.014(2); 310 CMR 19.014(3).     
The SWMA Regulations prohibit any party from constructing, operating, or maintaining a facility to store, process, transfer, treat, or dispose of solid waste unless the party has obtained a valid site assignment in accordance with 310 CMR 16.00, and a solid waste facility permit (“permit”) in accordance with 310 CMR 19.000.  310 CMR 19.020(1)(b).  The SWMA Regulations also specifically restrict the storage and disposal of certain solid wastes, including household appliances, yard waste, tires, wood waste, metal containers, televisions, computers, miscellaneous electronic equipment, and concrete.  310 CMR 19.017(1)-19.017(3).  Under the SWMA Regulations, a party may not accept those materials for disposal without first having implemented a waste ban plan approved by the Department.  310 CMR 19.017(3).
III.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE 
PENALTIES FOR ENVIRONMENTAL VIOLATIONS  


The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 
§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed hazardous waste and solid waste violations under G.L. c. 21C; 310 CMR 30.000; G.L. c. 111, §§ 150A and 150A1/2; 310 CMR 16.00; and 310 CMR 19.000.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).  
Generally, the Department “may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21A, § 16; 310 CMR 5.14.


“Willfulness,” as used in G.L. c. 21A, § 16; 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  In the Matter of James G. Grant Company, Inc., OADR Docket No. 92-044, Final Decision, 2000 MA ENV LEXIS 127, at 5-6 (party violated hazardous waste statute and regulations because party “intended to transfer, deliver, and store the hazardous waste” at issue); In the Matter of John’s Insulation, Inc., OADR Docket No. 90-149, Final Decision, 1995 MA ENV LEXIS 1, at 2-3 (party violated asbestos regulations because party’s “employees intended to remove asbestos-containing pipe covers and place the material in bags”); Central Water District Associates v. Department of Environmental Protection, Worcester Superior Court, Docket No. 93-0536, (March 29, 1994), 2 Mass. L. Rep. 81, 1994 Mass. Super. Lexis 624 at 19-21 (party violated Wetlands Protection Act and regulations because party intended to lower pond’s water level); See also Commonwealth v. Clemmey, 447 Mass. 121, 132 n.12 (2006) (“intent to violate [Wetlands Protection Act] . . . [not] an element of [proof of violation of Act] [because] . . . the only intent required is an intention to commit the acts of filling and altering the wetlands” prohibited by Act); Commonwealth v. Belanger, 30 Mass. App. Ct. 31, 33 (1991) (defendant’s intent to violate statute prohibiting employment of minors under 18 to operate motor vehicles irrelevant because defendant hired minor to operate motor vehicle).

As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  These 12 factors are discussed below at pp. 31-33, 39-41 in connection with resolution of the issue of whether the Department properly calculated the amount of the penalty assessed against the Petitioner in this case for his hazardous waste and solid waste violations.

IV.
THE JURISDICTIONAL, PLEADING, AND FILING FEE REQUIREMENTS 

FOR ADMINISTRATIVE APPEALS OF DEPARTMENT ENFORCEMENT 
ORDERS

A.
JURISDICTIONAL REQUIREMENTS

The Rules of Adjudicatory Procedure at 310 CMR 1.01 (“Adjudicatory Rules”) govern
administrative appeals before OADR of Department enforcement orders such as the PAN and UAO that the Department issued to the Petitioner in this case.  310 CMR 1.01(1)(a).  Under 310 CMR 1.01(6)(a), the appeal must be filed with OADR within 21 days from the date that the Department issued the PAN or UAO to the appellant.  


The 21 day appeal period is jurisdictional, meaning that a late filed appeal cannot be heard and the allegations of the enforcement order are final.  See In the Matter of Bog’s Landing, Docket No. 2002-211, Recommended Final Decision (February 26, 2006), 2006 MA ENV LEXIS 13, at 5-7, adopted as Final Decision (March 27, 2006) (party’s untimely appeal made Department’s notice to perfect lien on all of party’s real property to recover cleanup costs incurred by Department in cleaning up hazardous waste on party’s property final and not subject to review).  Failure to file a timely appeal also constitutes a failure to exhaust administrative remedies with OADR barring the appellant from bringing any further administrative or judicial proceedings to challenge the allegations and directives of a Department enforcement order.  See Luchini v. Commissioner of Revenue, 436 Mass. 403, 404‑405 (2002) (taxpayers waived any judicial remedies to challenge the validity of income tax assessments by failing to exhaust their administrative remedies); Wilczewski v. Commissioner of the Department of Environmental Quality Engineering, 404 Mass. 787, 792 (1989) (dismissal of suit for lack of jurisdiction affirmed because of plaintiff’s failure to exhaust administrative remedies); Gill v. Board of Registration of Psychologists, 399 Mass. 724, 726-29 (1987) (psychologist's action against professional licensing board dismissed for failure to exhaust administrative remedies); Puorro v. Commonwealth, 59 Mass. App. Ct. 61, 64, fur. app. rev. den., 440 Mass. 1110 (2003) (court lacked jurisdiction because terminated public employee failed to exhaust his administrative remedies); Balcam v. Town of Hingham, 41 Mass. App. Ct. 260, 265-67 (1996) (failure to exhaust administrative remedies is a “jurisdictional hurdl[e]”).

B.
PLEADING REQUIREMENTS  
Under 310 CMR 1.01(6)(b), the appellant’s appeal notice challenging a UAO or PAN:

shall state specifically, clearly and concisely [1] the facts which are grounds for the appeal, [2] the relief sought, and [3] any additional information required by applicable law or regulation. . . . . A person filing a notice of claim shall include a copy of the document being appealed. . . . 

310 CMR 1.01(6)(b) (numerical references supplied).  In penalty appeals, the appellant must also 

do the following in its appeal notice: 

(1)
deny the occurrence of the act(s) or omission(s) alleged by the Department in the Penalty Assessment Notice; and/or 

(2) 
assert that the money amount of the proposed Penalty is excessive.

310 CMR 5.35.

If an appellant fails to comply with the pleading requirements of 310 CMR 1.01(6)(b),

310 CMR 5.35, or any other applicable regulations: 

the Presiding Officer [of OADR]
 shall dismiss the appeal or require a more
definite statement. If the person filing the notice of claim fails to file a more definite statement within the period specified, the appeal shall be dismissed.

310 CMR 1.01(6)(b).  Failure to file a more definite statement is also a ground for dismissal of
appeal under 310 CMR 1.01(10) for failure to prosecute the appeal.  The provisions of that regulation are discussed below, at pp. 17-18.

C.
THE FILING FEE REQUIREMENTS OF 310 CMR 4.06

Under 310 CMR 4.06(1)(a), an appellant must pay a $100.00 filing fee to OADR for each appeal that the appellant files unless the appellant is exempt from paying filing fees, or the appellant demonstrates “undue financial hardship” to pay the fee.
  The regulation makes clear that “[f]ailure to pay the filing fee shall be a ground for dismissal of the [appeal].”  310 CMR 4.06(1)(d).  Failure to pay the filing fee is also a ground for dismissal of the appeal under 310 CMR 1.01(10) for failure to prosecute the appeal.  See below, at pp. 17-18.
DISCUSSION
I.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER

COMMITTED HAZARDOUS WASTE AND SOLID WASTE VIOLATIONS.

A.
THE PETITIONER FAILED TO FILE A TIMELY APPEAL OF 



THE UAO AND LATER ADMITTED TO STORING THE MATERIALS


AT THE SITE THAT THE DEPARTMENT CONTENDS ARE 



HAZARDOUS WASTE OR SOLID WASTE.


The first threshold issue to be resolved in an administrative appeal of a civil administrative penalty assessment issued by the Department for environmental violations is whether the appellant committed the violations at issue.  G.L. c. 21A, § 16; 310 CMR 5.00.  Here, this issue has already been resolved in the Department’s favor for several reasons.


First, the Petitioner failed to file a timely appeal of the UAO that asserted the same hazardous waste and solid waste claims of the PAN.  See In the Matter of Bog’s Landing, supra, and appellate cases cited above at pp. 12-13.  Undisputedly, on November 6, 2007, the Department issued the UAO and PAN, and both enforcement orders stated that the Petitioner could appeal them to OADR within 21 days of their issuance.  UAO, at pp. 12-14 (¶¶ 38A-38D); PAN, at pp. 11-12 (¶¶ 16A-16B).  

Also, undisputedly, the 21 day appeal deadline was November 27, 2007.  On November 27, 2007, the Petitioner mailed to OADR a three (3) page document, which he described as “an application for an adjudicatory appeal.”  In the document, the Petitioner contended that “on November 16, 2007[,] [he] received two envelopes [from MassDEP] containing 40 or more pages of information, allegations[,] and proposed fines . . . .”  The Petitioner’s paperwork or appeal notice only mentioned the PAN and contended that he could not pay it.  The Petitioner also submitted an appeal Fee Transmittal Form to OADR that only referred to the PAN and only included one filing fee payment.

The Petitioner’s appeal notice of November 27, 2007 did not contain a copies of the UAO and PAN notwithstanding the requirements of 310 CMR 1.01(6)(b) discussed above at pp. 13-14 that an appellant’s notice of appeal “[must] include a copy of the document being appealed. . . .”  The Petitioner’s appeal notice also did not satisfy the pleading requirements for penalty cases in 310 CMR 5.35 as discussed above at pp. 13-14 because the Petitioner neither denied the occurrence of the act(s) or omission(s) alleged by the Department in the PAN nor asserted that the amount of the PAN was excessive.  

As a result of the pleading deficiencies of his appeal notice, I entered an Order on December 10, 2007 directing the Petitioner “to file a more definite statement [with OADR by December 20, 2007] meet[ing] his burden under 310 CMR 1.01(6)(b) and 310 CMR 5.35.”  Specifically, I ordered the Petitioner to submit by December 20, 2007: 

· a clear and concise statement of the facts setting forth the grounds for his appeal of the PAN;

· a statement of the relief that he was seeking in the appeal;
· a denial of the facts alleged by [the Department] in the PAN and/or an assertion that the amount of the proposed penalty is excessive; and

· complete copy of the document being appealed— the PAN. 


On December 19, 2007, more than three weeks after expiration of the November 27, 2007 deadline to appeal the UAO and PAN, the Petitioner filed a More Definite Statement that claimed for the first time that he was also appealing the UAO.  See Order to Show Cause, December 26, 2007.  As a result, on December 26, 2007, I issued an Order to Show Cause directing the Petitioner to Show Cause by Friday, January 4, 2008, why I should not strike that portion of his More Definite Statement claiming that he was also appealing the UAO.  Id.  The Order to Show Cause indicated that:

[u]nless the petitioner persuade[d] me otherwise by January 4, 2008, I [was] inclined to strike that portion of the More Definite Statement claiming an appeal of the UAO because the petitioner’s initial filing of November 27, 2007 in this 
case did not mention the UAO and focused solely on the PAN . . . . 

Id.  The Order to Show Cause also stated the following:

The petitioner’s More Definite Statement also appears to be a late appeal of the UAO because under 310 CMR 4.06(1)(a), a party is required to pay a $100.00 filing fee to OADR for each appeal that the party files with OADR . . . . The regulation makes clear that “[f]ailure to pay the filing fee shall be a ground for dismissal of the [appeal].”  310 CMR 4.06(1)(d).  Failure to pay the filing fee is also a ground for dismissal under 310 CMR 1.01(10) for failure to prosecute the appeal.  Here, the petitioner has only paid one filing fee: the filing fee for his PAN appeal notwithstanding his current assertion that he is appealing the PAN and the UAO.


On January 3, 2008, the Petitioner filed an Affidavit in response to the Order to

Show Cause.  See Affidavit of Harold B. Wassenar, January 2, 2008.  In his Affidavit, the Petitioner contended that he had intended to appeal the UAO by the November 27, 2007 deadline but had been confused by the UAO and PAN.  Id.  The Petitioner, however, subsequently refused to substantiate his claims by failing, without excuse, to attend a hearing that I conducted on February 22, 2008 to assess the credibility of his claim, and, as a result, I declined to credit the testimony of his Affidavit.  See March 2008 Order, at pp. 3-4, 24.  Not crediting the Petitioner’s Affidavit testimony was well within the parameters of the Presiding Officer’s authority under 310 CMR 1.01(10) and other Adjudicatory Rules.  

The Adjudicatory Rules accord Presiding Officers broad case management authority in assisting the Department’s Commissioner in resolving administrative appeals.  See 310 CMR 1.01(5)(a).  This authority includes the power to dismiss an administrative appeal or issue other appropriate sanctions against a party pursuant to 310 CMR 1.01(10) for “fail[ure] to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory 
appeal . . . .”  


Sanctions are also appropriate where “a party . . . demonstrates an intention to delay the proceeding[s] or resolution of the proceedings” in an administrative appeal, 310 CMR 1.01(10), including filing pleadings or other papers in an appeal “interposed for delay,” 310 CMR 1.01(4)(b), or containing “impertinent or scandalous matter.”  310 CMR 1.01(11)(c).  The range of sanctions that a Presiding Officer may impose on a party, “include, without limitation,” an order:

 (a)
designating facts or issues as established against the party being sanctioned;

(b) 
prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;

(c) 
denying summarily late-filed motions or motions failing to comply with 310 CMR 1.01(4);

(d)
striking pleadings in whole or in part;

(e) 
dismissing the appeal as to some or all of the disputed issues;

(f) 
dismissing the party being sanctioned from the appeal; and/or 

(g) 
issuing a final decision against the party being sanctioned.

310 CMR 1.01(10).  Under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also]

summarily dismiss a case sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an administrative appeal pursuant to 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”

Here, the Petitioner, represented by legal counsel, had more than ample notice of the February 22, 2008 hearing on the allegations of his Affidavit and that his attendance at the hearing was mandatory.  See March 2008 Order, at pp. 3-4, 24.  The Petitioner received notice of the hearing in a January 23, 2008 Scheduling Order that I issued to the parties directing “[t]he petitioner, and all MassDEP technical staff with personal knowledge of the UAO and PAN” to attend the hearing.  Id.  The hearing was originally scheduled for February 5, 2008, but later rescheduled to February 22, 2008 to accommodate the schedules of the parties’ respective counsel.  Id.  The Scheduling Order clearly stated: “[t]he petitioner, and MassDEP technical staff with personal knowledge of the UAO and PAN, must attend the hearing.”  Id.  

All Department technical staff with personal knowledge of the UAO and PAN attended the February 22, 2008 hearing.  The Petitioner did not attend the hearing, but his counsel did.  Id.  When I asked the Petitioner’s counsel to explain why his client was not present, counsel contended that it was because of a “misunderstanding” between the Petitioner and him regarding whether the Petitioner’s attendance was required at the hearing.  Id.  I rejected that contention because, as discussed above, the January 23, 2008 Scheduling Order made it clear that the Petitioner and Department technical staff were required to attend the hearing.  Id.  Moreover, after the hearing, the Petitioner neither filed any other affidavit nor provided any other sworn testimony asserting that he did not attend the February 22, 2008 hearing because of an alleged misunderstanding with his counsel.  
Rather than justifying his purported confusion for failing to appeal the UAO, the Petitioner asserted a new claim in April 2008 when he contended for the first time that the Site was his residence, and, as such, he was exempt from hazardous waste and solid waste regulation by the Department.  See Petitioner’s PFT, ¶¶ 1-3, 16; and below, at pp. 37-39.  In contending that the Site was his residence, however, he admitted that he was storing materials at the Site that the Department considered to be hazardous wastes or solid wastes.  Id.  Those materials are described in detail below at pp. 20-31, and the Petitioner admitted that he was storing those materials at the Site by stating that “[he] ha[d] been able to accumulate some personal property [at the Site] which [he] intend[ed] to repair and utilize for various purposes,” that “[e]very thing [he] ha[s] on the premises is being stored temporarily,” and that “[any] quantity of paint or oil [he] may have [at the Site] is consistent with the use of [the Site] as a home.”  Id.  These admissions fully demonstrate that the Petitioner intended to store the materials at the Site, and, as a result, his actions “[were] willful and not the result of error” within the meaning of G.L. c. 21A, § 16; 310 CMR 5.14.  See cases cited above, at p. 11. 

In sum, the Petitioner is barred on jurisdictional grounds from challenging the allegations of the PAN asserting hazardous waste and solid waste violations by the Petitioner at the Site because the same allegations were made in the UAO, which the Petitioner did not appeal on time.  See cases cited above at pp. 12-13.  The allegations of the PAN are also conclusively established under 310 CMR 1.01(10) as a result of the Petitioner’s actions as described above 

and his admissions.  Those allegations are set forth below at pp. 20-31.  

B.
THE CONCLUSIVE ALLEGATIONS OF THE UAO AND PAN  

1.
The Hazardous Waste and Solid Waste Violations that Department Personnel Observed At the Site On November 8, 2005.

Undisputedly, the Petitioner owns the real property at the Site.  UAO, ¶ 5; PAN, ¶ 4.  Three contiguous parcels consisting of a total of 102.47 acres, more or less, comprise the Site.  Id.


On or about November 7, 2005, the Department received a complaint alleging various hazardous waste and solid waste violations at the Site, including the crushing of vehicle gasoline tanks and the burial of solid waste.  UAO, ¶ 11.  On or about November 8, 2005, Department personnel obtained an administrative warrant from the Uxbridge District Court (“the Administrative Warrant”) to conduct an inspection of the Site.  UAO, ¶ 12; PAN, ¶ 9.  On the same date, Department personnel conducted an inspection of the Site pursuant to the Administrative Warrant.   UAO, ¶¶ 12A-12Z; PAN, ¶¶ 9A-9Y.  The Petitioner was present during the inspection.  Id.  During their inspection, Department personnel observed a number of hazardous waste and solid waste violations at the Site.  Id.  



a.
The Petitioner’s Hazardous Waste Violations at the Site

Department personnel observed at least six 55-gallon drums and numerous smaller containers of various uncharacterized wastes, including waste paints and flammable degreasing solvents, in and around a storage trailer at the Site. UAO, ¶ 12A; PAN, ¶ 9A.  They also observed containers of what appeared to be hazardous waste inside numerous abandoned trucks and vehicles throughout the Site. Id.  The Petitioner had neither registered his hazardous waste activity with the Department nor registered with the agency as a Very Small Quantity Generator of hazardous waste, in violation of 310 CMR 30.353(5).  Id.  For this violation, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14A.


During the inspection, Department personnel also observed at least four 55-gallon drums containing waste oil in and around a storage trailer at the Site, as well as three 275-gallon storage tanks whose contents were described by the Petitioner as a mixture of oil and water.  UAO, ¶¶ 12B-12C; PAN, ¶¶ 9B-9C.  A number of the drums and containers exhibited extensive corrosion and appeared to have been exposed to the elements for a lengthy period of time.  Id.  The Petitioner had not registered his waste oil activity with the Department, in violation of 310 CMR 30.253(10)(a), Id., and the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14B.  The Department also assessed a penalty of $4,236.00 against the Petitioner because his actions also constituted the collection, storage, and/or disposal of hazardous waste and waste oil without a valid license issued by the Department, in violation of 310 CMR 30.801(1).  PAN, ¶ 14C.  

During the inspection, Department personnel also observed that the Petitioner had failed to provide appropriate security measures at the Site for his waste oil accumulation area, in violation of 310 CMR 30.341(3), as referred to by 310 CMR 30.253(6)(b) and 310 CMR 30.351(8)(a).  UAO, ¶¶ 12E-12F; PAN, ¶¶ 9D-9E.  The three 275-gallon tanks at the Site were located in an area of the Site that is adjacent to a public way and easily accessible to trespassers.  Id.  The tanks were also stored outdoors and were not protected by means of a shelter or a fence.  Id.  In addition, Department personnel observed that the storage trailer containing several 55-gallon drums of waste oil was completely open on one side, providing unlimited access to its contents.  Id.  Other drums holding waste oil were unsecured and being stored outside of the storage trailer.  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14D.


At the Site, Department personnel also did not observe any signs indicating the presence of waste oil in, on, or around the storage trailer where the waste oil drums were stored and adjacent to which the tanks of oil-water mixture were located.  UAO, ¶ 12G; PAN, ¶ 9F.  Department personnel also did not observe any signs indicating the presence of hazardous waste in, on, or around the storage trailer where hazardous waste drums and containers were stored, or at any of the numerous other locations at the Site where hazardous waste was observed.  UAO, 
¶ 12H; PAN, ¶ 9G.  The Petitioner’s failure to post appropriate signage constituted a violation of 310 CMR 30.253(6)(b)(1) and 310 CMR 30.341(4).  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14E.


During the course of their inspection, Department personnel also did not observe any
markings (e.g., by a clearly visible line or piece of tape, or by a gate or fence, or by a sign at the boundary of a clearly distinguishable area) to distinguish the portion of the Site containing the storage trailer and the 275-gallon tanks from areas of waste oil generation and areas where waste oil was not accumulated.  UAO, ¶ 12I; PAN, ¶ 9H.  Department personnel also did not observe any markings (e.g., by a clearly visible line or piece of tape, or by a gate or fence, or by a sign at the boundary of a clearly distinguishable area) to distinguish the portions of the Site containing the storage trailer and the 55-gallon drums of hazardous waste from areas containing hazardous waste generation and areas at the Site where hazardous waste had not accumulated.  UAO, ¶ 12J; PAN, ¶ 9I.  The Petitioner’s failure to clearly delineate the waste oil accumulation areas from the generation areas constituted a violation of 310 CMR 30.341(5).  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14F.


At the Site, Department personnel also observed at least four 55-gallon drums containing waste oil and at least three 275-gallon fuel storage tanks containing a mixture of oil and water that were not marked or labeled with the words “Hazardous Waste,” nor identified in any other manner in writing to note they contained hazardous wastes.  UAO, ¶ 12K; PAN, ¶ 9J.  There was also no indication of the date when the period of hazardous waste accumulation had begun.  Id.  One 275-gallon storage tank was marked with the words “diesel fuel,” but the other two tanks and the four drums were not marked or labeled with words identifying the type of hazardous waste they contained.  Id.  Department personnel also observed containers of waste paint and/or degreasing solvent that were not marked or labeled with the words “Hazardous Waste,” nor identified in any other matter in writing to note they contained hazardous wastes.  UAO, 

¶ 12L; PAN, ¶ 9K.  The Petitioner’s failure to properly mark and label the containers and tanks constituted a violation of 310 CMR 30.341(2) and 310 CMR 30.695(3).  Id.  For these violations,
the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14G.


At the Site, Department personnel could not gain access to fully inspect the 55-gallon
waste oil drums stored in the storage trailer because items in the storage trailer were improperly stacked and tightly packed together. UAO, ¶ 12M; PAN, ¶ 9L.  There was insufficient space for Department personnel to safely move between and examine the drums, pails, and other containers to read labels or check for leaks.  Id.  Similarly, Department personnel could not fully inspect the three 275-gallon fuel storage tanks adjacent to the storage trailer because the tanks were surrounded by bulky debris.  Id.  The Petitioner’s failure to maintain sufficient aisle space between containers of waste oil at the Site constituted a violation of 310 CMR 30.685(4), as referred to by 310 CMR 30.253(6)(b), 310 CMR 30.351 (8)(b), and 310 CMR 30.342(1)(c).  Id.  For this violation, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, 

¶ 14H.


The Petitioner’s storage of numerous drums and containers of hazardous waste in an open trailer easily accessible to trespassers, as well as the inability of Department personnel to fully inspect the drums and containers due to poor aisle spacing and container crowding, also constituted the Petitioner’s handling of hazardous waste in a manner that endangered public health, safety, or welfare or the environment, in violation of 310 CMR 30.353(4).  UAO, ¶ 12N; PAN, ¶ 9M.  For this violation, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14I.


During the inspection, the Petitioner told Department personnel that he had not undertaken steps to characterize the contents of the tanks at the Site or otherwise determine the type of hazardous waste that they contained.  UAO, ¶ 12O; PAN, ¶ 9N.  The Petitioner also failed to test the contents of numerous containers of waste paints, flammable degreasing solvents, and other uncharacterized wastes stored in trailers or on the ground at the Site to determine whether the waste was hazardous.  UAO, ¶ 12P; PAN, ¶ 9O.  The Petitioner’s failure to characterize the contents of the tanks and to test the contents of the containers constituted a violation of 310 CMR 30.302.  Id.  For these violations, the Department assessed a penalty of $1,000.00 against the Petitioner.  PAN, ¶ 14 J.


During their inspection, Department personnel observed that kerosene was leaking from a drum at the Site into a bucket and that there was no spill control equipment in place to prevent the kerosene from overflowing from the bucket onto the ground. UAO, ¶ 12Q; PAN, 

¶ 9P.  The Petitioner also admitted to Department personnel at the Site that he had allowed a scrap metal processor to partially crush and dismantle numerous vehicles and fuel oil tanks at the Site without first draining the fluids from the vehicles and maintaining control measures.  Id.  This was problematic because large portions of the Site are located over medium- and high-yield aquifer zones of the Uxbridge public water supply and in an area served by private well water.  Id.  Waste oil spilled or leaked onto the ground in that area could cause significant harm to the groundwaters and drinking water resources of the Commonwealth.  Id.  The Petitioner’s failure to have necessary equipment for emergency procedures to contain any spill of hazardous wastes constituted a violation of 310 CMR 30.351(9)(c)3, as referred to by 310 CMR 30.253(7)(b).  Id.  For this violation, the Department assessed a penalty of $1,000.00 against the Petitioner.  PAN, ¶ 14K.


During their inspection, Department personnel observed at least three 55-gallon drums containing waste oil that were stored directly on the ground at the Site without an outdoor containment system or an impervious surface underneath to catch any leaking contents.  UAO, ¶¶ 12R-12S; PAN, ¶¶ 9Q-9R.  The Petitioner’s failure to have a proper containment system, or an impervious surface underneath waste oil accumulation containers constituted a violation of 310 CMR 30.342(1)(e), as referred to by 310 CMR 30.253(6)(b), 310 CMR 30.351(8)(b), and 310 CMR 30.353(6)(h).  For this violation, the Department assessed a penalty of $500.00 against the Petitioner.  PAN, ¶ 14L.


At the Site, Department personnel also observed that the three 275-gallon tanks containing a mixture of oil and water were stored directly on the ground without a containment system to catch any leaking contents.  UAO, ¶ 12T; PAN, ¶ 9S.  As such, the Petitioner failed to provide a sufficient containment system for outdoor aboveground waste oil accumulation tanks, in violation of 310 CMR 30.343(1)(d)2a.ii, as referred to by 310 CMR 30.253(6)(b)2a and 310 CMR 30.351(8)(c).  Id.  For this violation, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14M.


At the Site, Department personnel also observed that numerous waste oil drums and tanks were corroded and not structurally sound.  UAO, ¶¶ 12U-12V; PAN, ¶¶ 9T, 9U.  Kerosene was observed leaking from one drum into a bucket.  Id.  One of the 275-gallon storage tanks showed evidence of past leaks, and the Petitioner admitted to Department personnel at the Site that the contents of the tank had leaked in the past.  Id.  The Petitioner’s failure to maintain the waste oil containers in good condition constituted a violation of 310 CMR 30.683, as referred to by 310 CMR 30.253(6)(b), 310 CMR  30.351(8)(b), and 310 CMR 30.342(1)(a).  Id.  It also constituted 
a violation of 310 CMR 30.683, as referred to by 310 CMR 30.353(6)(g).  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14N.




b.
The Petitioner’s Solid Waste Violations at the Site

At the Site, Department personnel observed a wide array of solid waste, including: discarded appliances (e.g., washing machines, dryers, electric ranges, and air conditioners); passenger car tires; discarded furniture; machinery parts; discarded televisions, computers, and other electronic equipment; stockpiled wood and yard waste; and concrete slabs from a demolished skating rink.  UAO, ¶ 12W; PAN, ¶ 9V.  Department personnel estimated that at least 3,000 cubic yards of solid waste had been stored or disposed of at the Site.  Id.  Based upon the age and condition of solid waste debris observed, Department personnel concluded that some of the solid waste had been stored or accumulated at the Site for years.  Id.  Department personnel further observed that some of the solid waste had been disposed of at the Site through abandonment or in-ground burial.  Id.  

The Petitioner stored, handled, or disposed all of the solid wastes described above at the Site without a valid site assignment from the Uxbridge Board of Health, in violation of 310 CMR 16.06.  Id.  For this violation, the Department assessed a penalty of $11,500.00 against the Petitioner.  PAN, ¶ 14O.  The Petitioner also stored, handled, or disposed all of those materials without a solid waste facility permit from the Department, in violation of 310 CMR 19.020(1)(b).  UAO, ¶ 12X; PAN, ¶ 9W.  For this violation, the Department assessed a penalty of $14,370.00 against the Petitioner.  PAN, ¶ 14P.  


The Petitioner also disposed of solid waste debris at the Site without prior approval from the Department, in violation of 310 CMR 19.014(2).  UAO, ¶ 12Y; PAN, ¶ 9X.  The Petitioner’s violations are further evidenced by his admission and documentation indicating that he had accepted solid waste from other generators for storage and/or disposal at the Site. UAO, ¶ 12X; PAN, ¶ 9W.  The Petitioner provided Department personnel with a copy of an invoice that he had sent to Patriots Environmental Corporation, a demolition contractor, requesting payment of a “dumping fee” for the disposal at the Site of 96 loads (over 25 tons) of concrete waste from a skating rink demolition project in or about May 2003.  Id.  For disposing solid waste debris at the Site without prior approval from the Department, the Department assessed a penalty of $12,070.00 against the Petitioner.   PAN, ¶ 14Q.   

The Petitioner also violated 310 CMR 19.017(3) by accepting restricted materials for disposal at the Site without having implemented a waste ban plan approved by the Department.  UAO, ¶ 12Z; PAN, ¶ 9Y.  Specifically, the Petitioner accepted or allowed white goods (household appliances), yard waste, tires, wood waste, metal containers, televisions, computers, miscellaneous electronic equipment, and concrete for disposal at the Site.  Id.  For this violation, the Department assessed a penalty of $3,450.00 against the Petitioner.  PAN, ¶ 14R.


  
2.
The Petitioner’s Continued Hazardous Waste and Solid Waste 




Violations at the Site After November 8, 2005
a.
The Department’s December 22, 2005 Inspection of the Site

During their inspection of the Site on November 8, 2005, Department personnel discussed with the Petitioner the need for him to immediately retain the services of a licensed hazardous waste transporter in order to characterize and properly dispose of the hazardous waste accumulated at the Site as required by 310 CMR 30.302.  UAO, ¶ 14; PAN, ¶ 11.  On December 22, 2005, Department personnel conducted a follow-up inspection of the Site and observed that the Petitioner had not ceased his hazardous waste and solid waste violations at the Site.  UAO, 
¶ 13; PAN, ¶ 10.  At that time, Department personnel repeated to the Petitioner the need for him to immediately retain the services of a licensed hazardous waste transporter in order to characterize and properly dispose of the hazardous waste accumulated at the Site as required by 310 CMR 30.302.  UAO, ¶ 14; PAN, ¶ 11.  Department personnel subsequently provided the Petitioner with a list of licensed hazardous waste transporters by electronic mail on December 28, 2005, and on several other occasions.  Id.  As discussed below at pp. 29-31, the Petitioner did not cease his hazardous waste and solid waste violations, and committed further violations 

resulting in additional penalty assessments against him by the Department.
b.
The Department’s April 27, 2006 Enforcement Conference With the Petitioner

On April 27, 2006, the Department issued a Notice of Enforcement Conference letter to the Petitioner describing his hazardous waste and solid waste violations as set forth above at pp. 20-28, and setting a date to meet to discuss the violations and the Department’s requirements for coming into compliance.  UAO, ¶ 15.  On May 11, 2006, Department personnel conducted an enforcement conference with the Petitioner at which he agreed to hire a professional experienced and licensed in hazardous waste transport and management to characterize the hazardous waste at the Site and transport it off-site for disposal to a licensed treatment, storage, and disposal facility.  Id.  The Petitioner also agreed to take steps to remove the solid waste debris from the Site.  Id.  He also agreed to provide the Department with weekly updates regarding cleanup activity and a schedule for compliance.  Id.

c.
The Petitioner’s Improper Burning of Hazardous Waste and Solid Waste at the Site In May 2006 

On May 12, 2006, Department personnel received a complaint regarding visible emissions (black and blue smoke) coming from the Site.  UAO, ¶ 16.  Department personnel telephoned the Petitioner to inquire as to the source of the smoke, and he stated that he was using makeshift stoves for heating purposes.  Id.  Department personnel advised the Petitioner that the Air Pollution Control regulations at 310 CMR 7.00 prohibit the open burning of hazardous waste, solid waste, combustibles, or rubbish.  Id.

d.
The Department’s November 2, 2006 Inspection 




of the Site

Department personnel conducted another inspection of the Site on November 2, 2006, to determine whether the Petitioner had followed through with his promises to cease his hazardous waste and solid waste violations at the Site.  UAO, ¶ 17; PAN, ¶ 12.  During their inspection, Department personnel observed that conditions at the Site were largely unchanged from the December 2005 inspection nearly one year earlier, except that the Petitioner had removed the drums and tanks of waste oil from the Site.   Id.  The Petitioner had also committed a number of new hazardous waste and solid waste violations at the Site.  UAO, ¶¶ 17A-17B; PAN, ¶¶ 12A-12B.


First, the Petitioner had illegally disposed of hazardous waste (oily wastewater) without a valid license from the Department pursuant to G.L. c. 21C, § 5 and 310 CMR 30.000, in violation of 310 CMR 30.801(1).  UAO, ¶ 17A; PAN, ¶ 12A.  The Petitioner was unable to provide Department personnel with copies of manifests showing that the drums and tanks of waste oil removed from the Site had been properly transported to a licensed treatment, storage, or disposal facility.  Id.  The Petitioner informed Department personnel that he had separated what he believed to be waste oil out of the oil-water mixture stored in the 275-gallon tanks, and placed the waste oil into the fuel reservoirs of several heavy equipment vehicles for reuse as fuel.  Id.  However, Department personnel observed that some of these vehicles did not appear to be functional.  Id.  The Petitioner also claimed that he had burned the remaining portion of the oil-water mixture in makeshift stoves at the Site.  Id.  These actions constituted improper disposal of hazardous waste.  Id.  For these violations, the Department assessed a penalty of $23,000.00 against the Petitioner.  PAN, ¶ 14S.


Second, the Petitioner failed to properly mark and label a container accumulating hazardous waste, in violation of 310 CMR 30.682.  UAO, ¶ 17B; PAN, ¶ 12B.  This stemmed from the observation of Department personnel that liquid oil-based paint was being stored in an unmarked and unlabelled 30-gallon plastic drum in a trailer at the Site.  Id.  The Petitioner identified the liquid as the mixture of the contents of more than thirty cans of enamel paint that Department personnel had observed at the Site during previous inspections.  Id.  The Petitioner stated that he had mixed the paints and stored them in a single container for safer management, and that he intended to use the paint for a yet​ to-be-determined purpose.  Id.  Department personnel repeated that the paint was considered waste and had to be disposed of as hazardous waste (due to the paint’s toxicity and/or ignitability characteristics).  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 14T.




e.
The Department’s Issuance of the UAO and PAN in 





November 2007

On October 31, 2007, Department personnel contacted the Petitioner by telephone to ascertain the status of compliance activities at the Site.  UAO, ¶ 18.  The Petitioner stated that the conditions at the Site were “basically the same” as they had been during the Department personnel’s inspection of the Site one year earlier on November 2, 2006.  Id.  Specifically, the Petitioner confirmed that the 30-gallon drum of oil paint mixture was still present in a trailer at the Site, and that he had not removed or disposed of any of the discarded televisions or computer monitors that Department personnel had observed during their inspections.  Id.  


As of November 6, 2007, the Petitioner had failed to provide the Department with a compliance schedule to cease and remedy his hazardous waste and solid waste violations at the Site.  UAO, ¶ 19.  The Petitioner also had failed to provide the Department with copies of manifests documenting the lawful transport of hazardous waste from the Site for disposal at a licensed treatment, storage, or disposal facility.  UAO, ¶ 20.  As a result, the Department issued the UAO and PAN to the Petitioner on November 6, 2007.
II.
THE DEPARTMENT PROPERLY CALCULATED THE PENALTY

The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative
Penalty Regulations at 310 CMR 5.25 require the Department to consider the following 12 factors when calculating a penalty to be assessed against a party for environmental law violations:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 

amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27.  

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Matt, supra, 1998 MA ENV LEXIS 934, at 35.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings--what is required is that the penalty factors be thought about and taken into account [by the Department].”  Id., at 35-36.

“Not thinking about a factor or not taking it into account clearly does not meet this requirement.  Neither the administrative penalty statute nor the administrative penalty regulations requires, on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount. The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Id., at 36. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal such as this one only as a threshold issue--did the Department in fact take each of the penalty factors into account before it issued the penalty assessment notice?  If it did, the focus should shift to what the record shows now with respect to each of the penalty factors, and to whether that evidence supports a downward penalty adjustment. That information is critical to determining whether the appealed penalty is excessive . . . .”  Id.

“Since consideration of penalty factors prior to penalty assessment is only a threshold issue” concerning whether the Department has properly assessed the amount of the penalty against a party, it is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.

Matt, supra, 1998 MA ENV LEXIS 934, at 36-37.

In connection with the penalty calculation issue in this case, the Department filed the Pre-filed Testimony of three Department staff members with personal knowledge of the UAO and PAN that the Department’s Central Regional Office (“Department’s CERO Office”) issued to the Petitioner: (1) John F. Kronopolus, Section Chief of the Compliance and Enforcement Section of the Bureau of Waste Prevention (“BWP”) in the Department’s CERO Office;
 (2) John J. Regan, Section Chief of BWP’s Solid Waste Program in the Department’s CERO Office;
 and 
(3) Jennifer H. Macionus, an Environmental Analyst in the Department’s CERO Office assigned to BWP and the Massachusetts Environmental Strike Force (“ESF”).
  Their Pre-filed testimony was quite detailed and demonstrated that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each hazardous waste and solid waste penalty assessment listed in the PAN.

A.
THE DEPARTMENT PROPERLY CALCULATED PENALTY 



ASSESSMENTS FOR THE PETITIONER’S HAZARDOUS 


WASTE VIOLATIONS.

Mr. Kronopolus was the Department’s lead witness on the hazardous waste penalty assessments that the Department made against the Petitioner.  Mr. Kronopolus’s PFT, ¶¶ 8-29; PAN, ¶¶ 14A-14N, 14S-14T.  He testified that he holds a Bachelor of Science Degree in Civil Engineering from the University of Massachusetts at Lowell (“U.Mass. Lowell”), has been employed by the Department since 1982, and has significant experience in hazardous waste regulation. Mr. Kronopolus’s PFT, ¶¶ 6-7.  He testified that he administers and manages the BWP Compliance and Enforcement Section in Department’s CERO Office by overseeing field inspections of the regulated community to determine compliance with state and federal environmental regulations.  Mr. Kronopolus’s PFT, ¶ 2.  He testified that he also responds to complaints of environmental violations, including the improper handling, storage and/or disposal of hazardous waste.  Id.

Mr. Kronopolus testified that he implements and oversees regional enforcement of BWP’s Compliance and Enforcement Program in the Department’s CERO Office by functioning as the program lead in recommending enforcement actions; overseeing the preparation of enforcement documents such as UAOs and PANs, notices of non-compliance, and administrative consent orders; and representing the Department in enforcement settlement conferences as lead negotiator or technical advisor.  Mr. Kronopolus’s PFT, ¶ 3.  He testified that he also implements and oversees BWP regional permitting as it pertains to the issuance of hazardous waste recycling and industrial wastewater discharge permits.  Mr. Kronopolus’s PFT, ¶ 4.  He testified that he supervises a staff of four Environmental Analysts and three Environmental Engineers, and that he and his staff review permit applications to ensure that the proposed operations comply with applicable statutory and regulatory requirements.  Mr. Kronopolus’s PFT, ¶¶ 1, 4.  He testified that his staff included Mr. Regan and Ms. Macionus.  Mr. Kronopolus’s PFT, ¶¶ 1, 4, 8-29. 

Mr. Kronopolus testified that he was responsible for finalizing the penalty assessments for each hazardous waste violation listed in the PAN that was issued against the Petitioner, and that he finalized those assessments after consulting with Mr. Regan and Ms. Macionus; his superiors in the Department; and the Department’s legal counsel.  Mr. Kronopolus’s PFT, ¶¶ 8-29; PAN, ¶¶ 14A-14N, 14S-14T.  His detailed 70 page Pre-filed testimony more than confirms that the Department considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each hazardous waste penalty assessment listed in the PAN and as described above at pp. 20-31.  Id.

B.
THE DEPARTMENT PROPERLY CALCULATED PENALTY 



ASSESSMENTS FOR THE PETITIONER’S SOLID WASTE 




VIOLATIONS.


Mr. Regan was the Department’s lead witness on the solid waste penalty assessments that the Department made against the Petitioner.  Mr. Regan’s PFT, ¶¶ 6-15; PAN, ¶¶ 14O-14R.  Mr. Regan testified that he holds a Bachelor of Science Degree in Chemistry from the University of Arizona, a Bachelor of Science Degree in Computer Science from the University of Maryland, and a Master of Science Degree in Engineering from Northeastern University.  Mr. Regan’s PFT, ¶ 5.  He testified that he had been employed by the Department since 1993 principally in the area of solid waste regulation. Mr. Regan’s PFT, ¶¶ 2-3.  He testified that his responsibilities included conducting technical and regulatory oversight of solid waste projects in the Department’s CERO Office to ensure that facilities were constructed, permitted, operated, and closed in accordance with the Commonwealth’s regulations and technical standards.  Id.  He also testified that he was responsible for addressing complaints relative to potential solid waste violations; overseeing inspections and enforcement actions to ensure that solid waste facilities were complying with solid waste regulations and policies; and supervising six Environmental Analysts assigned to the Solid Waste Program in the Department’s CERO Office.  Id.  He testified that since February 2002, he had been responsible for the Department’s issuance of approximately 250 solid waste permits, and that his staff had conducted over 600 solid waste facility inspections including approximately sixty inspections that he had conducted himself.  Id.

Mr. Regan testified that he was responsible for finalizing the penalty assessed for each solid waste violation listed in the PAN that was issued against the Petitioner after consulting with the members of the his Solid Waste Inspection staff that inspected the Site on November 8, 2005 and November 2, 2006, respectively.  Mr. Regan’s PFT, ¶¶ 6-15; PAN, ¶¶ 14O-14R.  He testified that he also consulted with his superiors in the Department and the Department’s legal counsel.  Mr. Regan’s PFT, ¶ 6.  His detailed 27 page Pre-filed testimony also more than confirms that the Department considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each solid waste penalty assessment listed in the PAN and described above at 
pp. 26-30.  Id.

C.
THE PETITIONER FAILED TO REFUTE THE DEPARTMENT’S


TESTIMONY.


The Petitioner’s three page Pre-filed Testimony on the penalty calculation issue was quite sparse and failed to refute Mr. Kronopolus’s and Mr. Regan’s detailed Pre-filed Testimony demonstrating that the Department had properly considered all 12 factors required by G.L. 

c. 21A, § 16 and 310 CMR 5.25 for each hazardous waste and solid waste penalty assessment listed in the PAN.  Moreover, the Petitioner’s Pre-filed Testimony only focused on two claims that lacked merit for the following reasons.   

First, the Petitioner contended for the first time that the Site was his residence and thus exempt from hazardous waste and solid waste regulation by the Department.  See Petitioner’s PFT, ¶¶ 1-3, 16.  I reject the claim as not credible because the Petitioner neither made the claim in his initial three page appeal notice in November 2007 nor in his December 2007 More Definite Statement.  Ms. Macionus and Mr. Kronopolus also refuted the claim in their respective Rebuttal Pre-filed Testimony.

Ms. Macionus, an Environmental Analyst with the Department since 1994 and member of the ESF with Bachelor and Master of Arts Degrees from Clark University in Environmental Science and Policy, testified that she had been involved in the Department’s investigation of solid waste and hazardous waste violations at the Site since approximately October 2005.  Ms. Macionus’s Rebuttal PFT, ¶ 4.  She testified that since November 1, 2005, she had had numerous conversations with the Petitioner in person
 and by telephone regarding the conditions at the Site and the steps needed to bring the Site into compliance with applicable solid and hazardous waste statutes and regulations, and that during that period the Petitioner had consistently represented to her that he resided at a different address: 63 Sylvan Road, Uxbridge, Massachusetts (“63 Sylvan Road”).  Ms. Macionus’s Rebuttal PFT, ¶¶ 4-8.  Id.
  


Mr. Kronopolus testified that he had had direct communications with the Petitioner dating back to approximately May 11, 2006 in which the Petitioner had consistently represented that his residence was 63 Sylvan Road.  Mr. Kronopolus’ Rebuttal PFT, ¶ 5.  Mr. Kronopolus testified that the Petitioner’s contention that he lived at the Site also contradicted the property information maintained for the Site by the Town of Uxbridge Assessor’s Office.  Mr. Kronopolus’s Rebuttal PFT, ¶ 6.  He testified that the Assessor’s records indicated that the Petitioner was the owner of record of four parcels of land in Uxbridge identified with the following parcel identification numbers: (1) Parcel ID # 304/D30.0-1289-0000.0;  (2) Parcel ID #  304/030.0-4536-0000.0, (3) Parcel ID # 304/030.0- 273-0000.0; and  (4) Parcel 
ID # 304/030.0-2768-0000.0 (the Site).   The Assessor’s records also listed the Petitioner’s address as 63 Sylvan Road.  Id.  The Assessor’s records also indicated that the real property consisting of the Site was not suitable for residential use because the entire Site was zoned for industrial rather than residential use, the Site lacked access to a public water supply or a sanitary waste disposal system, and there was no permanent structure at the Site.  Id.  This was in contrast to the Assessor’s records for 63 Sylvan Road which indicated that the real property was zoned for residential use, had a dwelling, was serviced by a public water supply, and had a septic system.  Id.  Mr. Kronopolus also testified that based on his observations of the Site, the property was not the Petitioner’s residence because he did not observe any dwelling fit for human habitation at the Site nor any water supply or sanitary waste disposal system at the Site.  Id., ¶ 7.

The other issue that the Petitioner raised in his Pre-filed Testimony was his contention that the Department failed to properly consider his purported financial inability to pay the $80,586.00 penalty at issue.  See Petitioner’s Pre-filed Testimony, ¶¶ 4-15.  The Petitioner’s claim is without merit. 

It is well settled that the Department satisfies its statutory and regulatory obligation to consider a person’s financial condition when it takes into account that person’s financial condition and whether the particular evidence merits an adjustment of the penalty.  In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, (May 9, 2006), 2006 MA ENV LEXIS 32, at 5-10.  As previously discussed above, for purposes of G.L. c. 21A, § 16 and 310 CMR 5.25, the words “consider” and “consideration” are to be given their ordinary meaning: “to think about or to take into account.”  Matt, supra.  “Once [the Department] has established that it ‘considered’ all of the [12] factors, the inquiry [then] shifts to whether the particular evidence [that was] considered merited a downward (or upward) adjustment of the penalty.”  Hopedale Industrial Center, Inc., supra, 
MA ENV LEXIS 32, at 6-7.

In sum, the Department is not required to present any specific evidence to show that a person is able to pay the assessed penalty.  Id.  Moreover, “[i]nformation peculiarly within the control of the penalized party, such as [the party’s] financial condition, presents a difficult problem for [the Department]: How can it credit [the party’s] claim that it cannot afford to pay a penalty without having information to verify this position?”  Hopedale Industrial Center, supra, MA ENV LEXIS 32, at 6.  Without the information, the Department is hampered in assessing the party’s financial inability to pay claim, introducing evidence regarding the party’s financial condition, and effectively cross-examining the party’s witnesses.  Id., at 7.  As a result, the rule has long been that when a party places its financial condition in issue, the Department is entitled to the party’s financial records, and if the party refuses to supply that information or supplies incomplete information, the party should be precluded from introducing any evidence regarding its purported inability to pay the penalty at issue.  Id., at 7-8. 


Here, as Ms. Macionus’ and Mr. Kronopolus’s respective Rebuttal PFT makes clear, the Petitioner refused to respond to the Department’s requests for information or provided very incomplete information concerning his finances.  Ms. Macionus testified that the Petitioner did not provide the Department with any written evidence to corroborate the claims he made in his testimony regarding his financial condition.  Ms. Macionus’ Rebuttal PFT, ¶ 10.  Specifically, he did not provide copies of tax returns, credit card bills, or bank account statements for the Department to review.  Id.
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the Department with financial information to assess his financial inability to pay claim.  Mr. Kronopolus’ Rebuttal PFT, ¶¶ 10-11.  Mr. Kronopolus also testified that the Petitioner’s financial inability claim was  suspect because based on the Petitioner’s testimony and the records of the Town of Uxbridge Assessor’s Office, the Petitioner owns, at a minimum, four parcels of land in Uxbridge and one in Florida.  Mr. Kronopolus’ Rebuttal PFT, ¶ 9.  Mr. Kronopolus testified that the Town of Uxbridge Assessor’s records indicated that the four parcels of land owned by the Petitioner in Uxbridge had a total assessed value of $628,900.00.  Id.  Although the Petitioner contended in his Pre-filed Testimony that he owed $15,600.00 to the Town of Uxbridge in outstanding real estate taxes,
 he did not assert that any of the properties were encumbered by a mortgage.  Id.


Mr. Kronopolus testified that the Petitioner’s financial inability claim was also suspect because the Petitioner could generate thousands of dollars in income by selling for scrap metal the junked vehicles, white goods, and other items disposed of at the Site.  Mr. Kronopolus’s Rebuttal PFT, ¶ 12.  Mr. Kronopolus testified that the Petitioner’s selling of that material would also bring about the added benefit of furthering the cleanup of the Site. Id.   

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the $80,586.00 civil administrative penalty that the Department assessed
against the Petitioner for his hazardous waste and solid waste violations at the Site.
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Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been
transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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�   The UAO made several additional allegations concerning the events leading up to Department personnel inspecting the Property in November 2005, and the Petitioner’s subsequent promises to correct the violations and failure to correct them.  See UAO, ¶¶ 10-11, 15-16, 18-21.  The UAO also alleged that the Petitioner had transported hazardous wastes without a license from the Department.  See UAO, ¶ 12D.  The allegations of the UAO and PAN are discussed in detail on pp. 20-31 of this Recommended Final Decision.


  


�  See Order: (1) Striking Petitioner’s Claim of Appeal of Unilateral Administrative Order; and (2) Granting Partial Summary Decision on Liability to Department in Petitioner’s Appeal of Civil Administrative Penalty, March 21, 2008 (“March 2008 Order”), at pp. 23-25.  





�  March 2008 Order, at pp. 23-25.  





�  March 2008 Order, at pp. 23-25; See also below at pp. 12-13.  





�  See Pre-filed Testimony of Harold B. Wassenar, April 22, 2008 (“Petitioner’s PFT”), ¶¶ 1-3, 16.  The materials are described in detail below at pp. 20-31, and the Petitioner made his admission in connection with his new defense that he was using the Site as his residence, and, thus, was exempt from hazardous waste and solid waste regulation by the Department.  See below, at pp. 19-20, 37-39.  As discussed below, the Petitioner’s contention that the Site was his residence is not credible and was only asserted to avoid liability for hazardous waste and solid waste violations.  Id. 


�   The statute’s definition of hazardous wastes, “however[,] [does] not . . . include solid or dissolved material in domestic sewage, or solid or dissolved materials in irrigation return flows or industrial discharges which are point sources subject to permits under section 402 of the Federal Water Pollution Control Act of 1967 as amended, or source, special nuclear, or byproduct material as defined by the Atomic Energy Acts of 1954.”  G.L. c. 21C, § 2.


�  The regulations define a “dumping ground” as a “a facility or place used for the disposal of solid waste from one or more sources which is not established or maintained pursuant to a valid site assignment or permit in accordance with M.G.L. c. 111, § 150A, 310 CMR 16.00 or 310 CMR 19.000.”  310 CMR 19.006.  


    


�  Presiding Officers of OADR are experienced attorneys appointed by the Department’s Commissioner to serve as neutral hearing officers in administrative appeals, and are responsible for assisting the Commissioner in resolving appeals by facilitating settlement discussions between the parties to the appeals, and conducting hearings and issuing Recommended Final Decisions in the appeals for the Commissioner’s consideration.  See 310 CMR 1.01(1)(a); 310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a); 310 CMR 1.01(14); 310 CMR 1.03(7).  The Presiding Officers are independent of the Department’s program offices, Regional Offices, and Office of General Counsel (“OGC”).  Id.  Their Recommended Final Decisions are issued to the parties to the appeal prior to review by the Department’s Commissioner.  310 CMR 1.01(14)(a).  Under 310 CMR 1.01(14)(b), the Commissioner may issue a Final Decision adopting, modifying, or rejecting a Recommended Final Decision.  All Final Decisions of the Commissioner are subject to judicial review pursuant to G.L. c. 30A, § 14.  


  


�  Under 310 CMR 4.02, the following parties are exempt from paying filing fees: cities, towns, counties, and districts of the Commonwealth; federally recognized Indian tribe housing authorities effective, effective January 14, 1994; and municipal housing authorities.


   


�  To date, the Petitioner still has only paid one filing fee to OADR: the filing fee for his PAN appeal.  This critical undisputable fact further justifies my finding that the Petitioner only appealed the PAN.





�  The penalty assessments listed above at pp. 21-31 total $80,586.00, and are set forth in ¶¶ 14A-14T of the PAN.  The Department submitted the Pre-filed Testimony of three experienced Department staff members justifying the penalty amounts under the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00.  See below, at pp. 31-41.


�  See Department’s Pre-filed Testimony of John F. Kronopolus, March 19, 2008 (“Mr. Kronopolus’s PFT”), pp. 1-70 (¶¶ 1-29); Department’s Pre-filed Rebuttal Testimony of John F. Kronopolus, April 28, 2008 (“Mr. Kronopolus’s Rebuttal PFT”), pp. 1-5 (¶¶ 1-12).





�  See Department’s Pre-filed Testimony of John J. Regan, March 19, 2008 (“Mr. Regan’s PFT”), pp. 1-27 (¶¶ 1-15).





�  See Department’s Pre-filed Rebuttal Testimony of Jennifer Macionus, May 14, 2008 (“Ms. Macionus’s Rebuttal PFT”), pp. 1-6 (¶¶ 1-11).  The ESF is an interagency unit comprised of Department scientists and engineers; environmental police officers from the Massachusetts Department of Fish & Game; State Police investigators; and staff members of Massachusetts Attorney General’s Office that investigates environmental violations.  http://www.mass.gov/dep/about/organization/aboutesf.htm.  


�  She testified that she visited the Site to conduct compliance inspections on November 1, 2005, November 8, 2005, December 22, 2005, November 2, 2006, and November 7, 2007.  Ms. Macionus’s Rebuttal PFT, ¶ 4.  





�  63 Sylvan Road is listed as the Petitioner’s residential address in the UAO and PAN.  See UAO, ¶ 2; PAN, ¶ 2.   


�  See Petitioner’s PFT, ¶ 9.
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