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THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

October 25, 2012
________________________


In the Matter of




Docket No. 2011-042 

101 Rentals, Inc. and




DEP File No. PAN-CE-11-6W001; and
Robert Hurtubise, Individually &


Docket No. 2011-043
d/b/a Route 101 Self Storage, 101 Plaza 

DEP File No. UAO-CE-11-6W001
Services, Inc., and 101 Mini Storage

Templeton, MA
(consolidated appeals)

________________________



RECOMMENDED FINAL DECISION
The Petitioners 101 Rentals, Inc. and Robert Hurtubise, individually and doing business as (“d/b/a”) Route 101 Self Storage, 101 Plaza Services, Inc., and 101 Mini Storage brought these appeals challenging two enforcement orders that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioners on December 7, 2011 for purported violations of the Massachusetts Wetlands Protection Act (“MWPA”), G.L. c. 131, § 40, and the Wetlands Regulations, 310 CMR 10.00 arising out of their construction of three self-storage buildings in Riverfront Area at 265 
Gardner Road in Templeton, Massachusetts (“the Site”).  
As a result of the parties’ good faith settlement efforts that have taken place over the course of the last several months, the parties have settled the litigation by executing an Administrative Consent Order With Penalty and Notice of Non-Compliance (“ACOP SETT”).  Under the ACOP SETT, the Petitioners have agreed to perform a number of actions, including installing a stormwater management system at the Site in accordance with an engineering plan that has been approved by the Department.  ACOP SETT, ¶¶ 19a-19c.  The Petitioners have also agreed to refrain from constructing any further buildings or structures and conducting any activities at the Site in any wetlands Resource Areas protected by the MWPA and the Wetlands Regulations without first filing a Notice of Intent (“NOI”) with the local Conservation Commission (“the Commission”) and obtaining an Order of Conditions (“OOC”) from the Commission.  Id., ¶ 19d.  The Petitioners have also agreed to pay a $5,000.00 civil administrative penalty for their purported wetlands violations.  Id., ¶¶ 25, 31.  
In sum, the parties’ settlement of this litigation is in the public interest and furthers the statutory interests of the MWPA.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision approving and incorporating the parties’ ACOP SETT.  In accordance with 310 CMR 1.01(8)(c), the parties agree that if the Commissioner approves the ACOP SETT, these appeals (Docket Nos. 2011-042 and 2011-043) will be dismissed with the parties waiving whatever rights they may have to further administrative review before the Department as well as any appeal to Court.
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