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March 26, 2012

________________________


In the Matter of




OADR Docket No. WET-2008-072

AP Cambridge Partners II, LLC


DEP File No. 106-0075








Belmont, MA 

________________________



RECOMMENDED FINAL DECISION ON REMAND 

The Belmont Conservation Commission (“BCC”), and the Coalition to Preserve the Belmont Uplands and Winn Brook Neighborhood (“the Coalition”), Friends of Alewife Reservation, Inc. (“FAR”) and a group of residents of the town of Belmont (collectively “the Interveners”) challenged the Superseding Order of Conditions (“SOC”) which the Department of Environmental Protection (“DEP”) issued to the applicant, AP Cambridge Partner II, LLC (“AP Cambridge”) on October 31, 2008.  I issued a Recommended Final Decision on April 2, 2010, which DEP’s Commissioner adopted on May 13, 2010.  The BCC and the interveners appealed to the Superior Court pursuant to G.L. c. 30A.  The court, (Gershengorn, J.) consolidated the separate actions against DEP and AP Cambridge on August 25, 2010.  The interveners’ motion for judgment on the pleadings was denied in its entirety (Haggerty, J.).  See Memorandum of Decision and Order on Consolidate Motions for Judgment on the Pleadings, at p. 20.  The matter was remanded to the Office of Appeals and Dispute Resolution (“OADR”) “for further and more complete findings on the limited issue of whether the project complies with Stormwater Management Standard 3” applicable at the time the notice of intent was filed.
  Id.  Thus, the sole issue before me is whether the project’s Stormwater Management System complies with 310 CMR 10.05(6)(b); the Stormwater Management Standards outlined in 310 CMR 10.05(6)(k)-(q); and the Stormwater Management Volume One:  Stormwater Policy Handbook, March 1997.
  After careful consideration, I conclude that the project complies with each requirement.

I.
BACKGROUND
A.
Relevant Facts


The project involves construction of a 299-unit affordable rental housing complex with associated parking, utilities, Stormwater Management facilities, grading, wildlife habitat mitigation, and compensatory flood storage areas.  Recommended Final Decision at p. 2.  The project site is a 15.6 acre property on Frontage Road and Acorn Park Drive in Belmont and Cambridge, Massachusetts.
  It is adjacent to Route 2, along the southern and western sides of Frontage Road and Acorn Park Drive.  Id.  The site is within parcels that comprise Alewife Brook Reservation.  The portion of Alewife Brook Reservation adjacent to the site contains Little Pond and its outlet Little River, which are the head waters of Alewife Brook, and a variety of emergent shrub-scrub, and forested wetlands.  Id.    The site consists of approximately 8.5 acres of forested upland and 7.1 acres of forest scrub-shrub and emergent wetlands.  Id.  Project development will be concentrated in the upland portion, west of Acorn Park Drive.  A portion of the Stormwater Management System, specifically underground detention basins 2, 4, 5, and 6 and two drainage outfalls
, and small parts of Buildings A, B and D are located within the 100 foot Buffer Zone associated with Bordering Vegetated Wetlands (“BVW”).  Id.  DEP reviewed the project and issued three information requests.  Exhibit 37, Pre-filed Testimony Freed at p. 18 ¶ 60.  Ultimately, DEP determined that the project’s Stormwater Management design complied with its Stormwater Policy.  Id. 
B. 
Proceedings Before The OADR

The OADR hearing took place on March 10, April 3, April 27, and May 11, 2009.  Witnesses as well as exhibits entered into the record relevant to the Stormwater Management were as follows:  Scott W. Horsley (“Horsley”), David Albrecht (“Albrecht”) and Rachel Freed (“Freed”). 
  
C.
The Regulatory And Policy Framework


It is true of course, that urban runoff
 and discharges from stormwater outfalls are the single largest source responsible for water quality problems in the Commonwealth’s rivers, lakes, ponds, and marine waters.
   Exhibit 5, Stormwater Management Volume One:  Stormwater Policy Handbook, March 1997 at p. i.  As a general matter, the policy “addresses both water quality [i.e., pollutants] and water quantity [i.e., flood control] problems by establishing the level of required control through the use of best management practices, and are intended to be applied during project review by DEP under the Wetlands Protection Act.”  Id.  Thus, the Stormwater Policy’s principal function is to improve water quality and address water quality problems by minimizing “the loss of annual recharge to groundwater through the use of infiltration measures to the maximum extent practicable.”  Id. at p.1-17.  It is through the medium of the Stormwater Management Standards, (“the Standards”) that Massachusetts established clear and consistent guidelines for stormwater management.
  Id.     

Delineating the precise ambit of Standard 3 with respect to this project calls for some analysis, and my starting point is the text.  First, does the project qualify as “[n]ew . . . development [that may] increase impervious surfaces
 [or] which alter natural drainage features, increase peak discharge rates
 and volumes and reduce recharge to maintain wetlands and baseflows?”  Id.  Next, will the project “result in corresponding increases in the concentration and types of pollutant loadings, including nutrients, solids, metals, salt, pathogens, pesticides and hydrocarbons?”  Id.   Finally, does the project meet the following criteria:  “[e]xcept as expressly provided, storm water runoff from all industrial, commercial, institutional, office, residential and transportation projects that are subject to regulation under G. L. c. 131, § 40 including site preparation, construction, and redevelopment and all point source storm water discharges from said project within an area subject to protection under G.L. c. 131, § 40 or within the Buffer Zone shall be provided with stormwater BMP
 to attenuate pollutants and to provide a setback from the receiving waters and wetlands in accordance with the following Stormwater Management Standards as further defined and specified in the Massachusetts Stormwater Handbook.”  310 CMR 10.05(m)(4).  

The governing regulations also assert that “no new stormwater conveyances may discharge untreated stormwater directly to or cause erosion in wetlands or waters of the Commonwealth.”  310 CMR 10.05(k)(1).  Indeed, Standard 2 dictates that the project’s Stormwater Management System be designed so that post-development peak discharge rates do not exceed pre-development peak discharge rates.  310 CMR 10.05(k)(2).  At a minimum then, the annual recharge from the post-development site must approximate the annual recharge from the pre-development conditions based on soil type.
  310 CMR 10.05(k)(3).  Additionally, it must be designed to remove eighty per cent of the annual post-construction load of total suspended solids.  More exactly, suitable practices for source control and pollution prevention need to be identified in a long-term pollution prevention plan.  310 CMR 10.05(k)(4).  To pass muster, AP Cambridge’s plan must identify suitable practices for source control and pollution prevention in a long-term pollution prevention plan, that once implemented is maintained.  310 CMR 10.05(k)(4)(a).  

Standard 3 mandates that the loss of annual recharge to groundwater should be minimized though the use of infiltration measures to the maximum extent practicable.  Exhibit 5, Stormwater Management Volume One:  Stormwater Policy Handbook, supra at p. 1-19.  On that basis, the annual recharge from the post-development site should approximate the annual recharge from the pre-development or existing site conditions, based on soil types.  Id.  Therefore, the initial inquiry is whether the annual groundwater recharge rate, that is, infiltration of precipitation into the ground, after the project is constructed, approximates the annual recharge that existed predevelopment of the site.  Id. at pp. 1-17-1-18.  Significantly, the Stormwater Management Handbook explains that “[i]t is unlikely that the recharge characteristics of an undeveloped site can be restored entirely in post-development.”  Id.  This is so because, “[s]oil types, soil depths and other site characteristics will be modified in post-development which obviously limits the potential for infiltration.  Id. 

Second, Standard 3 requires an “‘approximate’ (emphasis supplied) restoration of pre-development recharge to the maximum extent practicable.”  Id.  This benchmark is met if “[t]o the extent practicable” the applicant has made all reasonable efforts to meet the standard, including evaluation of alternative BMP designs and their locations.”  Id.  With these criteria in mind, any evaluation of this project’s compliance necessarily takes into account the site itself as well as its surroundings.
  Id.  Third, pre-development soil types should be identified according to the United States Natural Resources Conservation Service County Soil Survey or an onsite soil evaluation.  Id.  Fourth, calculations must be made according to the soil hydrologic group.  Id.  Fifth, the soil groups must be verified at locations where stormwater infiltration is planned.  Id.  Site specific analysis of soils must verify adequately permeability at the points of infiltration.  Id.   Sixth, the project must propose appropriate infiltration measures.  Id.  The precepts that I have just surveyed frame the inquiry:  whether the project complies with Stormwater Standard 3.
II.
AP CAMBRIDGE SUFFICIENTLY DEMONSTRATED
THAT THE PROJECT’S STORMWATER MANAGEMENT
SYSTEM MEETS STANDARD 3 RECHARGE TO GROUNDWATER.

All parties agreed that the project will alter groundwater conditions. Exhibit 1, Pre-filed Testimony Horsley at p. 1 ¶ 6; Exhibit 37, Pre-filed Testimony Freed at p. 18 ¶ 60; Exhibit 26, Pre-filed Testimony Albrecht at pp. 16-17 ¶ 3(c).   They similarly agreed that post-development, some stormwater will be directed from impervious surfaces into infiltration areas.  Id.  The concurrence ended there however, as the BCC trained its fire on certain of AP Cambridge’s conclusions with respect to the whether the project will “exacerbate high groundwater levels and further compromise[e] the required vertical separation distance beneath the infiltration system.”  Exhibit 1, Horsley Pre-filed Testimony at p. 1 ¶ 3.  BCC leans heavily on this point to support its ultimate contention that the project’s analysis “does not consider the ramifications of increasing the groundwater recharge rate and associated raising the water table on the site.”  Id. at p. 2 ¶ 7.  To be sure, the BCC’s claims bear a connection to the project.  But the link is tenuous since the BCC’s expert merely concluded that “an accurate analysis and discussion of these issues should be provided in the context of an appeal of the SOC,”  which I have done.  Id. at p. 2 ¶ 10.  Accordingly, as the text below makes manifest, I find that the project as designed and approved by DEP meets and in some instances exceeds the minimum standards set forth in Standard 3.
A. Expert Witness Testimony On Behalf Of The BCC


BCC provided testimony from Horsley, a hydrologist, who was qualified as an expert.  His challenge to the project was based on an analysis of the results which indicated that the seasonal high water table was not correctly identified at the site and that recharge will cause groundwater mounding at the infiltration basin and detention basins causing them to fail hydraulically.  Exhibit 1, Pre-filed Testimony Horsley at pp. 1-2, ¶¶ 3-10; In the Matter of Bluefin Partners LLC., 15 DEPR 245, 247 (September 18, 2008).  Horsley used the “Frimpter method to illustrate his point.”
  Id. at ¶¶ 4-5.  Horsley contended that if the groundwater intercepts the infiltration facilities and their capacity is exceeded, they will not function as designed.  Id.  Given these circumstances, it was Horsley’s opinion that the project would not comply with the Stormwater Standards.  Id.   Based on his calculations Horsley averred that AP Cambridge failed to submit site specific information and that this misstep means the project’s “. . . infiltration system will significantly increase the annual recharge rate (from 13 inches/year to approximately 32.67 inches/year) [which] will result in a significantly higher water table in post- development conditions.”  Id. at p. 2 ¶ 8.  In his view, “the resulting changes to the groundwater level needs to be evaluated to determine if the project complies with the minimum separation distance of 2-feet to the high groundwater.”   Id. at p. 1 ¶ 6.

Essentially, Horsley testified that the project was designed to exceed the recharge requirement of Standard 3, but he was concerned that the recharge would be excessive at the site.  Exhibit 1, Pre-Filed Testimony Horsley at p. 2 ¶ 7.  He stated that the site had a “very shallow water table,”
 which would be raised by increased recharge that was significantly higher than pre-development conditions.  Id.  Thus, Horsley asserted the project’s analysis failed to include what if any impact a shallow water table would have on the groundwater recharge rate.


I think this suggestion is wide of the mark given the totality of Horsley’s testimony which fell short on some of Standard 3’s determining factors:  whether existing pre-development soil types were identified according to the United States Natural Resources Conservation Service County Soils Survey or on-site soil evaluation; whether appropriate calculations were made based on soil hydrologic group; and whether soil types were verified at locations where stormwater infiltration is planned; and whether appropriate infiltration measures were proposed.  Exhibit 5, Stormwater Management Volume One, Stormwater Policy Handbook, at pp. 1-17-1-19.  Most immediately, Horsley made no appropriate calculations based on soil hydrology groups. 

Horsley also points out that the project’s mounding analysis was too limited.  Id. at p. 2 ¶ 9.  AP Cambridge did in fact conduct a mounding analysis; however, a quick canvass of the applicable standards as is more fully discussed below, reveals that no mounding analysis was required.  See Section IIB.  Perhaps more importantly, Horsley performed no groundwater calculations of his own.  I add one last coda:  Horsley did not file a rebuttal to Albrecht’s testimony.  Although he asserted that the annual recharge rate was going to be much greater in post-development conditions, Albrecht was able to show nonetheless that the project met Standard 3.  Exhibit1, Pre-filed Testimony Horsley at p. 2 ¶ 8.     

B. Expert Witness Testimony On Behalf Of AP Cambridge Partners


Conversely, AP Cambridge submitted detailed testimony on the project’s compliance with Standard 3 from its witness Albrecht, who was qualified as an expert.  Albrecht’s testimony was buttressed by voluminous documentary evidence that illustrated the methods, calculations, as well as the results of tests performed on the site.  See generally Exhibit 26, Pre-Filed Testimony Albrecht.  Last but certainly not least, AP Cambridge’s expert, Albrecht, testified that standard industry practices were used to make the ultimate determination that the project complies proposed complied with the minimum separation distance.  Id.

“Standard 3 requires that loss of annual recharge to groundwater should be minimized through the use of infiltration measures to the maximum extent practicable.”  Exhibit 26, Pre-filed Testimony Albrecht at p. 16 ¶ 3(c); Exhibit 5, Stormwater Management Volume One:   Stormwater Policy Handbook, at p. 1-19.  According to the project’s plan the stormwater runoff discharge is from roof tops, landscaping and paved surfaces.  Exhibit 26, Pre-filed Testimony Albrecht at pp. 16-17 ¶ 3(c).  The recharge volume was determined using the 1997 Handbook which required that recharge volume be calculated based on proposed impervious area and existing soil types.  Stormwater Handbook at p. 1-17.  There was testimony from Albrecht that the impervious area was calculated to be 4.54 acres.  Id. at p. 17 ¶ 3(c).

AP Cambridge conducted its tests based on soil type.  Id. at p. 16-17 ¶ 3(c); Exhibit 5, Stormwater Management Volume One:   Stormwater Policy Handbook, at p. 1-17; Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act,  at p. A-5-6.  “According to the Soil Survey Report for Middlesex, County, published by the USDA Natural Resources Conservation Service, the project is located within hydrological soil groups ‘B’ and ‘D.’
  Id. at p. 17 ¶ 3(c)(i), Drainage Report at p. 1.  Because the soils are not conducive to infiltration, the recharge volumes are B--0.25 inched of runoff multiplied by the total impervious area overlying Group B soils.  However, in order to provide an increased baseline recharge volume beyond that required by the Stormwater Handbook the project’s plans incorporated Group D soil areas into the recharge volume calculation as Soil Group B.  Id.  The applicant’s expert conducted a textural analysis as well as soil evaluation to determine seasonal high groundwater.  Id. at p. 17 ¶ 3(c)(ii).  On the basis of the tests,
 the project’s groundwater discharge is 0.095 acre feet.  Id. at p. 18 ¶ 3(c)(iii), Appendix D, Drainage Report.  As such, the project provides the recharge volume of 0.131 which exceeds the minimum required.  Id. 


Based on the most conservative Group B soil classification, the required groundwater recharge volume is 0.095 acre-feet.  Thus, the static storage capacity is greater than 0.095 acre-feet.  Exhibit 5, Stormwater Management Volume One:  Stormwater Policy Handbook, at p. 10, Appendix D.  In fact, the project provides static storage of 0.131 acre-feet so that the recharge volume exceeds the minimum requirement.  Exhibit 26, Albrecht supra at p. 18 ¶ 3(c)(iii).
  The applicant used observation well data and confirmed that data with the test pit data.  Id. at p. 11.  On June 20, 2008, the applicant completed two additional test pits within the footprint of the new infiltration system, located in the central portion of the site.  Id.  Those tests were completed in order to confirm or deny the existence of groundwater with respect to earlier test pits.  Id.


I credit Albrecht’s testimony because the standard of review inclines me in that direction.  First, the project as proposed “collects and stores the runoff from a design storm and allows exfiltration of the runoff.”  Exhibit 6, Stormwater Management Volume Two:  Stormwater Technical Handbook at pp. 3.F-1-3.F-1-2; Exhibit 26, Pre-filed Testimony Albrecht at p. 19 ¶ 3(c)(iv).  Second, it removes soluble and particulate pollutants.  Id.  Third, it provides groundwater recharge, reduces runoff volume and reduces peak discharge.  Id.

Based on the project’s on-site testing, Albrecht determined that the 1997 Handbook mandates a minimum of two feet of separation between the bottom of the infiltration system and the seasonal high ground water table of 6.7.  Exhibit 26, Pre-filed Testimony Albrecht at p. 18 ¶ 3(c)(iv).  The project’s design requires the infiltration system to have a bottom elevation of 9.4.  Id.  Thus, the separation is 2.7 feet.  Id.   In this manner, the project exceeds the 1997 Handbook requirement that a minimum of two feet of separation be provided between the bottom of the infiltration system, which are stormwater runoff impoundments constructed over permeable soils, and the seasonal high ground water table.  The project as designed exceeds the criteria set out in Standard 3.  The annual recharge post-development exceeds the pre-development recharge.  This occurs because storm water runoff discharges into an infiltration system.  Id.  


Aside from that, Albrecht testified that test pits evaluated 17-18 feet below the ground surface did not encounter groundwater, and there was no evidence of seasonal high groundwater.  Exhibit 26, Pre-filed Testimony Albrecht at p. 7 ¶ 3(c)(ii) n. 9.  He also testified that a mounding analysis which was not required showed a 2.7 feet separation between the bottom of the basin and the seasonal high groundwater.  Id. at p. 18 ¶ 3(c)(iv-v).  Albrecht explained that the system was designed to provide both infiltration for recharge and detention for flood control mounding.  The mounding analysis that he provided showed that neither breakout over land nor into wetlands will occur.  Id. at p. 19 ¶ 3(c)(v).  In fact, the storage time period of 25 hours meets the standard of less than 72 hours.  Id.; Exhibit 8, Stormwater Management Best Practices Performance Analysis at p. 25.

Equally important, the 2008 Handbook, at p. 28, contains a section entitled “Mounding Analysis.”  However, no mounding analysis was necessary in this case, under the standards articulated in the 1997 Handbook.   Exhibit 26, Pre-filed Testimony Albrecht at p. 18 ¶ 3(c)(v).  Albrecht’s analysis does in any event, provide a framework to assess the question where mounding was raised by both the BBC’s and AP Cambridge’s expert witnesses.  Specifically, mounding analysis is required when there is less than a four foot separation between the seasonal high groundwater and the bottom of an exfiltration system and the recharge system is designed to attenuate a peak discharge of a 100-year or higher, 24 hour storm.  Id.  In this matter, the detention basin is less than four feet from seasonal high groundwater and is designed for the 100-year storm.  Thus, if the 2008 Handbook governed the project, a mounding analysis would be required. 


Although not required under the applicable policy, Albrecht conducted two mounding analyses based on the methodology set out in the 2008 Handbook.
  Exhibit 26, Pre-filed Testimony Albrecht at pp. 18-19 ¶ 3(c)(v).  The methodology specifically identified to conduct the analysis is the “Hantush” method, which predicts the maximum height of the groundwater mound beneath a recharge area.  Exhibit 26, Pre-filed Testimony Albrecht at pp. 3, 18-19 ¶ 3(c)(v), Exhibit 8; Stormwater Management Best Practices Performance Analysis, at p. 29.  A mound develops as a natural consequence of the desired recharge.  The analysis is a tool that ensures that the mound will not prevent the full draining of the basin, which could cause additional runoff to bypass the basin, or emerge surficially.  The mounding analysis must show that the recharge volume will exfiltrate within 72 hours and that the groundwater will not break out above the land surface or raise the water elevation in a resource area.  Id.  An equation to determine the time of drawdown of an infiltration basin is its storage volume divided by its bottom area times a hydraulic conductivity rate associated with the hydrologic soil group classification at the site.  Id. at p. 25.  Accordingly, an elevation of groundwater mounding is required to confirm that infiltration basins will perform as designed, resulting in compliance with the Stormwater Standards.

“Part of the water falling as precipitation enters the ground surface as infiltration.  The water that infiltrates the ground surface can follow a number of paths.  It may become stored as soil moisture, available for uptake through plant roots.  Some of the water taken up by vegetation returns to the atmosphere by evapotranspiration.  Some of the water stored in the soil returns directly to the atmosphere as evaporation.  The remainder of the water entering deeper into the ground is referred to as recharge.  This water moves through the soil as interflow or groundwater flow.”
  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, supra at p. 8-1.  As stated above, the annual recharge from post-development should approximate the annual recharge from the pre-development or existing site conditions, based on the site’s soil types.

Here, Albrecht determined that the infiltration system empties in twenty-five hours, which is far less than the required 72 hours.  Exhibit 26, Pre-filed Testimony Albrecht at p. 19 ¶ 3(c)(v).  The mounding analysis similarly showed that any groundwater mound under the infiltration system will not break out above land or a water surface of a wetland.  Id.   The system is designed for both infiltration and detention of stormwater runoff.  Id.  The system will provide static infiltration in all storm events and in larger storm events the system will be inundated with stormwater for detention, the temporary storage of runoff in a structure or waterbody.  Id.  

Perhaps the most meaningful metric is that the project’s system “is designed with outlet controls that slowly release stormwater to reduce post-development peak discharge rates to at-or-below pre-development peak discharge rates and not cause an increase in the 100-year flood impacts.”  Id.   “The infiltration system . . . also exceeds the requirement that it be located at least 100 feet away from surface waters of the Commonwealth.”
  Exhibit 26, Pre-filed Testimony Albrecht at p. 19 ¶ 3(c)(vi).  Here, the infiltration system is located 268 feet away from the closest wetland; more than 470 feet from Little River and over 570 feet from Little Pond.  Id ; Exhibit 6, Stormwater Management Volume Two:  Stormwater Technical Handbook, at pp. 3.F-1-3.F-10.  

The typical documentation includes soils data and calculation worksheets, estimating pre-and post-development annual recharge volumes, and providing the sizing parameters for recharge BMPs all of which was offered into the administrative record by AP Cambridge.  Exhibit 7, Hydrology Handbook  For Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at pp. 3-7, 8, 9, 26, 27; Exhibit 26, Pre-filed Testimony Albrecht at pp. 16-20, Drainage Report.  In sum, Albrecht gave clear and convincing testimony that the lowest point of each infiltration chamber is at least two feet above the groundwater level; second, that no infiltration chambers are located over fill; third, that no infiltration chamber will be located within 100 feet of surface waters.  Exhibit 26, Pre-filed Testimony Albrecht at pp. 18-19 ¶ 3(c)(v-vi).  Horsley did not persuade me through detailed analysis that the project’s proposed infiltration measures are inadequate.  Id. at ¶¶ 3-5; Exhibit 5, Stormwater Management Volume One:   Stormwater Policy Handbook, at p. 1-18.  Albrecht’s testimony indeed cuts strongly the other way.  

The Blufin case gives precise lessons.  “There should be a two foot separation from seasonal high groundwater, groundwater should not break out above the land surface, and the infiltration facilities should draw down in less than 72 hours.”  In the Matter of Blufin Partners, LLC., supra at 251.  As Blufin instructs, the main reasons underpinning my finding that the project meets regulatory and policy standards are:  (i) that although the project will alter groundwater conditions post-development, by directing stormwater from impervious surfaces and concentrating it in the infiltration areas, the resulting changes were sufficiently evaluated in accordance with all applicable standards and regulations; (ii) the annual groundwater recharge for the post-development site approximates the annual recharge from existing site conditions; (iii) soil types were identified according to the United States Natural Resources Conservation Service County Soils Survey as well as an on-site evaluation; (iv) appropriate calculations were made based on soil hydrologic group; (v) soil types were verified at locations where stormwater infiltration is planned; and (vi) appropriate infiltration measures were proposed.  Exhibit 5, Stormwater Management Volume One:   Stormwater Policy Handbook, at pp. 1-17-1-19.   

III.
CONCLUSION
For the reasons elucidated above, I recommend that DEP’s Commissioner issue a Final Decision that affirms the SOC with respect to Stormwater Management Standard 3.
March 26, 2012




__________________________








Beverly Coles-Roby

Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� “The decision was affirmed in all other respects.”  Id.  





� The parties filed a number of post-remand briefs.  However, requests to reopen the hearing and to have all parties participate in the remand proceedings is denied.   This ruling fits comfortably with traditional legal principles since I am bound to enter a Recommended Final Decision that conforms to the court’s order.  Compare Johnson v. Johnson, 53 Mass. App. Ct. 416, 420 (2001)(trial court bound to enter judgment after rescript in conformity with instructions in rescript); see also Wheatley v. Planning Bd. of Hingham, 10 Mass. App. Ct. 884 (1980)(rescript)(judge bound to enter final judgment that conformed to rescript)(quoting Carilli  v. Hersey, 303 Mass. 82, 84 (1939)).  Furthermore, the order remanding this matter made no attempt to dictate the procedure by which I should reconsider the stormwater issue.  Johnson v. Johnson, supra.  





� I summarize only the factual underpinnings and procedural history that are necessary to place this matter into perspective.





� Approximately 12.9 acres of the site is located in Belmont; 2.7 acres located in Cambridge is not addressed by the SOC.  Id.  





� An outfall is the point or structure of a conduit discharging to a waterbody.  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p. A-7.  





� Exhibit 1 Pre-filed Testimony Scott W. Horsley


Exhibit 5 Stormwater Management Volume One:   Stormwater Policy Handbook, March 1997


Exhibit 6 Stormwater Management Volume Two:  Stormwater Technical Handbook, March 1997


Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, March 2002


Exhibit 8 Stormwater Management Best Practices Performance Analysis, December 2008


Exhibit 9 Basic Hydrologic Calculations-1987


Exhibit 26 Pre-filed Testimony David Albrecht


Exhibit 27 Pre-Versus Post-Development Peak Discharge Rates, 2 yr, 24 Hour Storm (3.1”)


Exhibit 28 Residences at Acorn Park, Belmont, Massachusetts, Peak Runoff Rates, April 24, 2009


Exhibit 29 Rounding Flow Comparison-2008 SCO


Exhibit 30 Drain Manhole 9 Illustration


Exhibit 33 Drainage Diagram for 7128-PC-Watershed-042009


Exhibit 36 Point of Analysis Proposed Basin Discharge Point January 26, 2009


Exhibit 37 Pre-filed Testimony Rachel Freed   





� Runoff, also referred to as the “discharge rate,” is the measure of the volume of runoff per unit of time, reaching a particular point of interest on the earth’s surface.  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p. A-8.





� Stormwater discharges occur as rainfall and snow melt carry pollutants to surface groundwater.  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p. A-3.  





  


� Because the application was filed on June 12, 2007, DEP’s 1997 Policy governs the review of this project. The parties referred to later articulations of the Standards that appear in the regulations effective January 2, 2008, and the 2008 Handbook.  See 310CMR 10.05(6)(p).   However, the minor variations between the iterations of Standard 3 are not material to my analysis unless specifically noted. 





� Impervious surfaces are “[d]efined as a hard surface area that either prevents or retards the entry of water into the soil mantle as under natural conditions prior to development, and/or a hard surface area which causes water to run off the surface in greater quantities or at an increase rate of flow from the flow present under natural conditions prior to the development.  [Some] [c]ommon  impervious areas include, but are limited to, rooftops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled, macadam, or other surfaces which similarly impede the natural infiltration of stormwater.”  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, Appendix A:  Glossary at A-6.


       


� “The maximum flow for a given hydrologic event at specified location” constitutes the peak discharge rate.    Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, Appendix A:  Glossary at A-7.





� BMP “[i]n [the context of ] stormwater management is defined as  a structure or practice designed to prevent the discharge of one or more pollutants to the land surface and thus minimize their availability for wash-off by stormwater or a structure or practice to temporarily store or treat urban stormwater runoff to reduce flooding, remove pollutants, and provide other amenities.”  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, Appendix A:  Glossary at A-2.





� This standard is met when the storm water management system is designed to infiltrate the required recharge volume as determined in accordance with the Massachusetts Stormwater Handbook.  Id.  Recharge is defined as the water that infiltrates into the ground, the portion that moves deeper into the ground and moves through the ground as interflow or unsaturated flow and groundwater or saturated flow.  Recharge results in the replenishment of groundwater.  Exhibit 7, Hydrology Handbook  For Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p.  A-8.   


� Moreover, “[i]n areas with low stream flow, drinking water supply, groundwater-dependent wetlands, and sensitive aquatic habitat . . . groundwater recharge may be critical and every effort to ensure adequate recharge should be made.”  Id.


� Frimpter is a DEP approved method for determining inland high groundwater elevation.  See 310 CMR 15.103(3); In the Matter of Blufin Partners, LLC., supra at 251.





� Water table is characterized as the upper surface of groundwater in a saturated zone of soil or bedrock.  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, supra at p. 11.


 


� “ . . . [T]he classification of a soil relative to its runoff potential, based on infiltration rate, a characteristic that describes the maximum rate at which water enters the soil,  of the soil, permeability of restrictive layers, and moisture-holding capacity of the soil profile.”  Exhibit 7, Hydrology Handbook for Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p. A-5-6.       





� The test pit information is considered a standard engineering methodology for determining seasonal groundwater elevations.  Exhibit 5, Stormwater Management Volume One:   Stormwater Policy Handbook, Volume One, at p. 10.





� This level of recharge also meets the more recently promulgated requirements of  the 2008 Stormwater regulation effective on January 2, 2008, which is 0.35 inches times the impervious area, 0.35x4.54 acres, which equates to 0.13 acre-feet.  Id.  





� There is no question that the prior version of the Stormwater Management Policy applies to this project because the notice of intent was filed on June 12, 2007.  310 CMR 10.05(6)(p).  Here, the guidelines for siting infiltration basins, specifically that the minimum depth to the seasonal high water table should be two feet from the bottom of the basin that soil samples should be taken from the actual location of the proposed basin , and that the basin should be set back 100 feet from the waters of the Commonwealth.  Exhibit 6, Stormwater Management Volume Two:  Stormwater Technical Handbook at p. 3.F-7-3.F-8.





� Albrecht conducted the analysis in February 2009.  Exhibit 26, Pre-Filed Testimony Albrecht at pp. 18-19 ¶ 3(c)(v), Exhibit 8. 


� Groundwater flow describes the saturated flow of water which occurs in the zone within the soil where the void spaces between soil particles are filled with water.  Exhibit 7, Hydrology Handbook  For Conservation Commissioners, A Guide to Understanding Hydrologic and Hydraulic Data and Calculations Under The Wetlands Protection Act, at p. 8-1.


 


�Exhibit 6, Stormwater Management Volume Two:  Stormwater Technical Handbook, at p. 3 E-8.
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