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RECOMMENDED FINAL DECISION
INTRODUCTION

The Petitioner Vincent Kubic has appealed a Draft Chapter 91 Waterways License (“Draft Permit”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to David Audette (“the Applicant”) authorizing his proposed construction and maintenance of a removable dock at real property that he owns on Fairfield Street in Webster, Massachusetts (“the Site”).  Draft Permit, at pp. 1-5 and Appendix C attached to Draft Permit.  The Site fronts Webster Lake, a Great Pond subject to Chapter 91 regulation by the Department.  See 310 CMR 9.02 (definition of “Great Pond”); Draft Permit, at pp. 1-5 and Appendix C attached to Draft Permit.  For the reasons set forth below, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal as moot, and due to the Petitioner’s failure to prosecute the appeal and to comply with an Order of the Presiding Officer.  Dismissal of the appeal is also appropriate because the Petitioner unduly delayed the resolution of the appeal by failing to report a Land Court judgment that is adverse to his property accretion claim in this appeal.     

PRIOR PROCEEDINGS

The Petitioner is the Applicant’s abutter at Webster Lake, and his grounds for challenging the Draft Permit in 2009 when he filed this appeal included that the Applicant’s proposed dock would interfere with the Petitioner’s littoral or riparian right to gain access to his property from Webster Lake or access the water body from his property.  Petitioner’s Pre-Hearing Statement, at pp. 1-3.  He also contended that the proposed dock did not comply with a 25 foot setback requirement, and would extend beyond the length of existing or previously existing piers on Webster Lake and violate Webster zoning by-laws.  Id.  
The legal issue regarding whether the Department properly issued the Draft Permit to the Applicant appeared to be moot in March 2010 when the Applicant filed Pre-filed Testimony that included a photograph of the Site that the Department contended depicted material changes in the proposed dock warranting the Department’s re-evaluation of the Applicant’s Chapter 91 Permit Application for the structure.  See Department’s Motion to Dismiss, at p. 1; Exhibit B to Department’s Motion to Dismiss.
  Specifically, the Department asserted that the photograph depicted a new location for the proposed dock and a substantial amount of additional dry land (approximately 50 feet) formed between the Site and Webster Lake.  Department’s Motion to Dismiss, at p. 1.  The Department contended that it was unclear from the photograph whether the dry land in question was caused by filling, accretion, drawdown, vegetation growth, or another cause.  Id.  The Department also contended that the photograph depicted property lot lines extending beyond the water mark and into Webster Lake on both sides of the Applicant’s property and the location of the proposed dock, and that this: (1) altered the Department’s analysis regarding the proximity of the proposed dock to the property lot lines on each side of the Applicant’s property,
 and (2) changed the location and extent of the Petitioner’s frontage along Webster Lake that could impact the Petitioner’s littoral or riparian rights.
  Id.  As a result, the Department moved to dismiss the Petitioner’s appeal without prejudice so that the Department could re-evaluate the Applicant’s Chapter 91 Permit Application for the proposed dock.  Id. 

The Applicant opposed the Department’s Motion to Dismiss contending that the photograph did not depict material changes in his proposed dock and requested that the appeal proceed to an Adjudicatory Hearing (“Hearing”).  [Applicant’s] Opposition to Department’s Motion to Dismiss, at pp. 1-2.  In response, the Department held firm to its position that the photograph depicted material changes in the Applicant’s proposed dock warranting the Department’s re-evaluation of the Applicant’s Chapter 91 Permit Application for the structure.  Department’s Reply to Applicant’s Opposition [to Department’s Motion to Dismiss], at pp. 1-7.  
The Petitioner, who initiated this appeal, supported the Department’s Motion to Dismiss the appeal without prejudice, and offered another reason for dismissal: that the location of the Applicant’s proposed dock would be located on accreted land that the Applicant purportedly did not own, but that the Petitioner purportedly owned.  [Petitioner’s] Memorandum in Support of the Department’s Motion to Dismiss Without Prejudice (“Petitioner’s Memorandum”), at pp. 1-2.
  The Petitioner stated that “[t]he rights within the accreted land [were] . . . the subject of Land Court litigation [between the Petitioner and the Applicant] . . . [t]hat [had]. . . recently [gone] to trial before [a Land Court judge]” and that the judge’s decision was pending.  Id.
  The Petitioner contended that “the rights within the accreted land should be adjudicated [by the Land Court prior to any further proceedings in this appeal, because] [t]he Courts of the Commonwealth have consistently indicated that when two or more owners have rights to similarly-formed accretions, the rights of the owners in the accretions are to be determined by the doctrine of equitable division.”  Id., at p. 2.  The Department agreed with the Petitioner’s position that “the Land Court’s decision would greatly assist the Department in its [review of the Applicant’s Chapter 91 application for the proposed dock].”  Department’s Reply to Applicant’s Opposition [to Department’s Motion to Dismiss], at p. 4, n.1.   

I acceded to the Petitioner’s suggestion that the Land Court litigation between the Petitioner and the Applicant be resolved before any further proceedings take place in this appeal.  As of February 24, 2012, however, neither the Petitioner nor the Applicant had made any filing in this appeal regarding the status of the Land Court litigation.  On that date, I reviewed the Land Court’s docket entries in the case through the Court’s internet website, http://www.masscourts.org, and learned that the Court had issued a judgment in the case on September 24, 2010.  Upon learning this information, I directed the Petitioner and the Applicant to provide me with a copy of the Land Court’s judgment by February 29, 2012, and to inform me whether the judgment had been appealed and impacted this case.  See Electronic Mail Order, February 24, 2012.  

The Applicant promptly responded to my February 24th Order on the same day by providing me with a copy of the Land Court’s judgment, and noting that the judgment had not been appealed and “that the only impact [of the judgment] is that [the Petitioner] was unsuccessful in his attempt to establish that he had property rights that would interfere with the proposed location of [the Applicant’s proposed] dock.”  See Applicant’s Electronic Mail Response of February 24, 2012.  To date, nearly two weeks after expiration of the February 29th deadline that I established as discussed above, the Petitioner has not responded to my February 24th Order.  

I have reviewed the Land Court’s judgment and agree with the Applicant that the Court rejected the Petitioner’s claims in the litigation, including his accretion claim that he made in this appeal.  See Land Court Decision, at pp. 1-4, 7-9.  Specifically, the Court made the following findings with respect to the Petitioner’s accretion claim:

The [Petitioner] . . . seeks declaratory and injunctive relief to prevent the [Applicant] . . . from using a right of way to . . . Webster Lake for activities associated with the [Applicant’s] proposed construction of a dock . . . .

[The Applicant’s] propert[y] and a portion of the [Petitioner’s] property are shown on a [S]ubdivision [P]lan [that was prepared in] . . . 1948 [and] approved by the Webster Planning Board [in] . . . 1951 . . . . The Subdivision Plan shows a fifty-foot wide area labeled as “Right of Way,” extending a distance of 100 feet westerly from the westerly sideline of what is now Fairfield Street to a line depicted on the Subdivision Plan as the shoreline of Webster Lake . . . . [T]he [Applicant] ha[s] [a] righ[t], as [an] owne[r] of [property] in the Subdivision, to 
use the Right of Way to access to the Lake in common with other Subdivision lot owners. . . .

 [The Petitioner] . . . failed to demonstrate that . . . the [Applicant’s] . . . construction of a proposed dock will overburden the Right of Way. . . . [I]n his testimony, [the Petitioner] not only admitted that a floating, removable dock had once been maintained at the end of the Right of Way, he also admitted that the [Applicant’s] proposed dock would not be constructed within the Right of 
Way. . . .

Conceding that the proposed dock would not be constructed within the Right of Way, [the Petitioner raised] . . . a new claim that the . . . dock would be constructed on accreted land between the end of the Right of Way and the current shoreline, and that such construction would constitute a trespass and unlawfully impede his access to the Lake from [his property]. . . . The [Petitioner contended] . . . that, as the owner of littoral property, he holds title to an area of land which has accreted between the end of the Right of Way and the present end of the Lake, whereas the [Applicant] do[es] not possess title to said accreted land. . . .   

[The Petitioner and the Applicant agree] that the shoreline of the Lake has receded significantly since the Subdivision Plan was prepared in 1948, so that a land mass is now exposed between the end of the Right of Way and the water’s edge.
  [T]o establish his ownership of the exposed land, the [Petitioner] merely assert[ed] that the land mass [was] the result of accretion, and relie[d] upon the general rule that the line of the property ownership follows the changing shoreline when accretion occurs.  [citations omitted]  No expert testimony or other evidence was presented, however, establishing actual differences between the shoreline shown on the Subdivision Plan and the present shoreline, or the timing and cause of any such differences. . . . 

[T]here is insufficient evidence to support entry of judgment in [the Petitioner’s] favor.  [His] testimony as to the changes he personally observed in the Lake’s shoreline during his lifetime, and as to his anticipated difficulties in maneuvering his boat if the [Applicant’s] dock were to be constructed, falls far short of proving either that his property boundary has altered as a result of 
accretion, or that the [Applicant’s] proposed dock would trespass on his land.  

Land Court Decision, at pp. 1-4, 7-9.

DISCUSSION
Under the Adjudicatory Proceeding Rules, 310 CMR 1.01(5)(a)2 and (5)(a)15.f.iii, a Presiding Officer may issue a Recommended Final Decision recommending the dismissal of an appeal as moot where the underlying claim in the appeal is moot.  Under 310 CMR 1.01(5)(a)15, (10)(e), and (11)(a)2.f, a Presiding Officer may also recommend dismissal of an appeal where the appellant has failed to prosecute the appeal or comply with an order issued by the Presiding Officer.  Dismissal of an appeal is also appropriate where the appellant “demonstrates an intention not to proceed [with the appeal] [or] . . . to delay the proceeding or resolution of the proceedings [in the appeal].”  310 CMR 1.01(10)(e).   


Here, as noted above, the legal issue of whether the Department properly issued the Draft Permit in 2009 became moot in 2010 when the Applicant filed Pre-filed Testimony that included a photograph evidencing material changes in his proposed dock.  The record also reveals that the Petitioner has taken no action in this appeal since April 2010 when he informed me of the then pending Land Court litigation between the Petitioner and the Applicant involving the same proposed dock and accretion claim that he asserted in this appeal.  Based on the Petitioner’s representations concerning the then pending Land Court litigation and the Department’s desire to have the Court resolve the Petitioner’s accretion claim prior to the Department conducting any further Chapter 91 licensing proceedings with the Applicant, I deferred action on the Department’s Motion to Dismiss the Petitioner’s appeal without prejudice.  

As discussed above, the Land Court litigation was resolved against the Petitioner in September 2010, but neither he nor the Applicant reported that development to me.  I only learned of the Land Court’s adverse judgment to the Petitioner when I recently reviewed the Court’s docket and the Applicant provided me with a copy of the judgment in response to my February 24, 2012 Order.  To compound the problem, the Petitioner has failed to respond to my February 24th Order directing him to explain the impact of the Land Court’s judgment on this appeal.  In sum, there are solid grounds for the Department’s Commissioner to dismiss this appeal as moot, and due to the Petitioner’s failure to prosecute the appeal and to comply with my February 24th Order.  At a minimum, the record reveals the Petitioner’s intention not to proceed with the appeal, and that he unduly delayed the resolution of the appeal by failing to report a Land Court judgment that is adverse to the property accretion claim that he asserted in this appeal.  
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal as moot, and due to the Petitioner’s failure to prosecute the appeal and to comply with my February 24th Order.  Dismissal of the appeal is also appropriate because the Petitioner has demonstrated an intention not to proceed with the appeal, and unduly delayed the resolution of the appeal by failing to report a Land Court judgment that is adverse to the property accretion claim that he asserted in this appeal.  

 NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�   The Department approved the Draft Permit based on the Applicant’s representations in a sketch plan for the proposed dock that he submitted with his Chapter 91 license application that depicted the Site as part of a subdivision, with its boundary at or near the edge of Webster Lake.  Department’s Motion to Dismiss [Appeal] Without Prejudice (“Department’s Motion to Dismiss”), at p. 1; Exhibit A to Department’s Motion to Dismiss.  


�  The Department contended that the photograph revealed that the sketch plan that the Applicant had submitted with his application depicting the proposed dock and forming the basis of the Department’s issuance of the Draft Permit approving the structure, failed to accurately depict the structure from lot lines in violation of 310 CMR 9.10(3)a.  Department’s Reply to Applicant’s Opposition [to Department’s Motion to Dismiss], at pp. 2-6.   





�  The Department contended that the photograph depicted the proposed dock covering “almost the entire width of the [Applicant’s] lot and only a few feet from the abutting lot lines, in violation of [the requirement of] 310 CMR 9.36(2)” that a proposed structure extending perpendicular to the shore be located at least 25 feet away from abutting property lines.  Department’s Reply to Applicant’s Opposition [to Department’s Motion to Dismiss], at p. 3.   


�  The Petitioner’s Memorandum was erroneously titled “Applicant’s Memorandum In Support of the Department’s Motion to Dismiss Without Prejudice.”





�  According to the Petitioner, the Land Court litigation was styled Vincent Kubic v. David Audette and Raymond and Jane Gifford, Docket No. 2007 MISC 351427.





�   “The [Petitioner] testified that he thought the shoreline had moved out about 30 feet since the 1960s,” and “[t]he [Applicant contended] . . . that the distance is about 50 feet.”  Land Court Decision, at p. 8, n.5.
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