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COMMONWEALTH OF MASSACHUSETTS

      EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION

        ONE WINTER STREET, BOSTON, MA 02108 

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

January 31, 2012
_______________________


 

In the Matter of 
 

 
            File No. JD10-3198

Bay State Road Civic Association


Docket No. 2011-015
_______________________


RECOMMENDED FINAL DECISION

In this appeal, the Bay State Road Civic Association (“Petitioner”) challenges the Determination of Applicability issued pursuant to M.G.L. c. 91 (“c. 91”) by the Massachusetts Department of Environmental Protection (“MassDEP”) for 100-108 Bay State Road and 20-22 Deerfield Street in Boston (“site”) owned by the Trustees of Boston University.  MassDEP determined that the site was landward of the historic high water mark, and further argued that even if it were seaward of the historic high water mark, the site would be landlocked tidelands where a license for the construction of a building at the site is not required.  The Petitioner claims that under c. 91, § 2, review by MassDEP is required.  I conclude that no further review of the site is required, regardless of whether it is landlocked tidelands, and recommend to MassDEP’s Commissioner that the Determination of Applicability be sustained.
PROJECT BACKGROUND

The Trustees of Boston University are currently constructing a building on the site.  The Petitioners requested a Determination of Applicability as to whether the site is subject to jurisdiction pursuant to c. 91 and the c. 91 regulations at 310 CMR 9.00.  MassDEP issued a Determination of Applicability finding that the parcels were located landward of the historic high water mark, based upon an 1861 map which showed the site lying entirely on a marsh above the high water mark.  In a cover letter, MassDEP explained that a prior Determination of Applicability issued to Boston University in 2008 had relied upon an 1847 map, but a further review of historic maps had led MassDEP to believe that the 1861 map should be used.  Because the site is landward of the historic high water mark according to the 1861 map, MassDEP determined that the site is not subject to c. 91 jurisdiction.  The Petitioner filed an appeal of the Determination of Applicability, claiming that the site is seaward of the historic high water mark and required MassDEP review under c. 91, § 2.  Due to the presence of Storrow Drive between the Charles River and the site, even if the site were seaward of the historic high water mark, MassDEP would classify the site as landlocked tidelands.  The Petitioner asserts that, notwithstanding the exemption for landlocked tidelands from c. 91 licensing requirements, MassDEP nonetheless is obligated to “preserve and protect” public rights in landlocked tidelands.  
ISSUES FOR ADJUDICATION  
1. Whether MassDEP’s Determination of Applicability correctly or incorrectly found that the parcels located at 100-108 Bay State Rd. and 20-02 Deerfield St. in Boston are subject to jurisdiction under c. 91 and 310 C.M.R. § 9.00, based upon whether the site is above or below historic high water mark, and, if below, whether the site is landlocked tidelands?   
2. Whether the site is subject to the requirements of c. 91, § 2, even if the site is within landlocked tidelands? 
The largely factual issue related to the location of the historic high water mark was not addressed by the parties.  The Petitioner sought instead to pursue a ruling on the legal question related to c. 91, § 2.  MassDEP did not concede the site is landlocked tidelands, but accepted the Petitioner’s allegation for purposes of briefing the legal issue, and I followed the same approach in this Recommended Final Decision.  
STATUTORY PROVISIONS

c. 91 § 1 provides the following definitions of landlocked tidelands: 
“Landlocked tidelands,” [means] filled tidelands, which on January 1, 1984 were entirely separated by a public way or interconnected public ways from any flowed tidelands, except for any portion of such filled tidelands that are presently located: (a) within 250 feet of the high water mark of flowed tidelands; or (b) within any designated port area under the Massachusetts coastal zone management program. For the purposes of this definition, a public way may also be a landlocked tideland, except for any portion thereof which is presently within 250 feet of the high water mark of flowed tidelands.
c.  91 § 2 provides in pertinent part:
In carrying out its duties under the provisions of this chapter, the department shall act to preserve and protect the rights in tidelands of the inhabitants of the commonwealth by ensuring that the tidelands are utilized only for water-dependent uses or otherwise serve a proper public purpose.  The department of environmental protection shall protect the interests of the commonwealth in areas described herein in issuing any license or permit authorized pursuant to this chapter. 

LEGAL BACKGROUND

In regulations promulgated in 1990, MassDEP exempted landlocked tidelands from licensing under c. 91.  310 CMR 9.04(2).  In 2007, the Supreme Judicial Court concluded that the regulatory exemption exceeded MassDEP’s authority by effectively relinquishing public rights that the legislature had mandated be preserved by the issuance of licenses for all tidelands.  Moot v. Department of Envtl. Protection, 448 Mass. 340 (2007) (Moot I”).  Legislation was enacted later in 2007 that restored the exemption for landlocked tidelands from licensing requirements, but established a process for review of public benefits for projects on landlocked tidelands that were otherwise subject to review under the Massachusetts Environmental Policy Act (“MEPA”).
  St. 2007, c. 168, § 1; see 301 CMR 13.00.  Upon further appeal, the SJC reviewed the legislation and concluded that it did not extinguish or relinquish public trust rights in landlocked tidelands by validating the regulatory exemption from c. 91 licensing requirements.  Moot v. Department of Envtl. Protection, 456Mass. 309 (2010) (“Moot II”).   Although the appeal here arises from a different project, the Petitioners seek to raise the question of MassDEP’s responsibilities notwithstanding the exemption, pointing to specific language in Moot II:  

Section 18 no longer requires a license for fill on landlocked tidelands, or for uses or structures within such tidelands. This does not, however, entirely dispose of the public’s rights in tidelands, which G.L. c. 91 continues to require the department to “preserve and protect.” G.L. c. 91, s. 2. The revised statute, taken together with the revisions to MEPA also set forth in the act, requires public benefit review and determination in certain circumstances involving landlocked tidelands. 
Moot II, 456 Mass. at 314.
ARGUMENTS OF THE PARTIES






The Petitioner acknowledges that c. 91’s licensing requirements do not apply to landlocked tidelands.  Pet. Reply to DEP’s Resp. to Pet. Reply Brief at 2.  However, the Petitioner takes the position that c. 91, § 2 imposes a continuing obligation on MassDEP to “ensure that landlocked tidelands will continue to be used for a public purpose,” notwithstanding c. 91, § 18 and 18B.  See Pet. Resp. to DEP’s Mot. to Dismiss at 4.  In support of this position, the Petitioner cites Moot II, which upheld c. 91, § 18’s exemption of landlocked tidelands from c. 91 licensing requirements.  As the Petitioner points out, Moot II observed that section 18 “does not, however, entirely dispose of the public’s rights in landlocked tidelands, which [c. 91, § 2] continues to require the department to ‘preserve and protect.’”  456 Mass. at 314, Pet. Resp. to DEP’s Mot. to Dismiss at 2.  The Petitioner also cites Moot I, which explained the origins of c. 91 in the Public Trust Doctrine and observed that c. 91 § 18 requires nonwater-dependent use of public tidelands to “serve a proper public purpose.”  See Moot I, 448 Mass. at 309; Pet. Resp. to DEP’s Mot. to Dismiss at 1-2.

The Petitioner argues that, notwithstanding the fact that c. 91, § 1 defines “department” to mean the Department of Conservation and Recreation (“DCR”) for the purposes of § 2, “it is clear from the [Supreme Judicial] Court’s decision in both Moot I and Moot II that the Court contemplated that c. 91, § 2 will be implemented by DEP.”  Pet. Resp. to DEP’s Mot. to Dismiss at 5.  The Petitioner contends that MassDEP has “fail[ed] to promulgate a procedure for implementing its obligations” regarding landlocked tidelands under the Petitioner’s interpretation of Moot II.  Pet. Resp. to DEP’s Mot. to Dismiss at 5; see Pet. Reply to DEP’s Resp. to Pet. Reply Brief at 3.


MassDEP acknowledges that c. 91 § 2 directs “the department,” as defined in c. 91, “to preserve and protect the rights in tidelands of the inhabitants of the commonwealth by ensuring that the tidelands are utilized only for water-dependent uses or otherwise serve a proper public purpose.”  See DEP’s Mot. to Dismiss at 2.  However, MassDEP argues that the statutory mandate to “preserve and protect the [public] rights in tidelands” lacks any specific requirements on which “the department” could base its actions.  DEP’s Mot. to Dismiss at 2.  For this reason, argues MassDEP, the public benefit review procedures under c. 91, § 18B are “fully compliant with the purpose stated in § 2.”  DEP’s Mot. to Dismiss at 2.  The Moot II, decision, according to MassDEP, is properly understood as acknowledging this point, and “does not state or imply any specific substantive or procedural requirements … for [the Department] to comply with.”  DEP’s Mot. to Dismiss at 3; see DEP’s Response to Pet. Reply Brief at 1.  Lastly, MassDEP points to the definition of “department” in c. 91, § 1 as an indication that any substantive or procedural requirements set forth in c. 91, § 2 would apply to DCR, not MassDEP.  DEP’s Mot. to Dismiss at 4.

RECOMMENDED CONCLUSIONS RELATED TO APPLICABILITY OF C. 91, § 2

In Moot II, the SJC upheld the legislature’s decision to exempt landlocked tidelands from licensing under c. 91.  Specifically, the Court found that the act “does not extinguish and relinquish public trust rights in landlocked tidelands,” but merely “provides an exemption for landlocked tidelands from the licensing scheme” of c. 91.   Moot II, 456 Mass. at 313-314.  The SJC notes that the act adds certain provisions, referring to public benefit review under c. 91, § 18B and the environmental notification filing requirement under c. 30, § 62I, indicative of the legislature’s intent to provide for the public’s rights in landlocked tidelands, notwithstanding the license exemption.
  See Moot II, 456 Mass. at 314-15.  Thus, although “[s]ection 18 no longer requires a license for fill on landlocked tidelands, … [t]his does not … entirely dispose of the public’s rights in landlocked tidelands.”  Moot II, 456 Mass. at 314.  Indeed, the text following the language cited by the Petitioner explains how the public’s rights in landlocked tidelands are protected:    

Section 18 no longer requires a license for fill on landlocked tidelands, or for uses or structures within such tidelands. This does not, however, entirely dispose of the public's rights in landlocked tidelands, which G. L. c. 91 continues to require the department to "preserve and protect." G. L. c. 91, s. 2. The revised statute, taken together with the revisions to MEPA also set forth in the act, requires public benefit review and determination in certain circumstances involving landlocked tidelands. Under G. L. c. 30, s. 62I, a proponent of a project involving landlocked tidelands who is required to file an environmental notification form (and an environmental impact report if applicable) must include an explanation of the project's impact on the public's right to access, use, and enjoy tidelands and "identify measures to avoid, minimize, or mitigate any adverse impact on such rights." Under G. L. c. 91, s. 18B, in turn, the Secretary shall conduct a public benefit review of any proposed project that is "geographically located on landlocked tidelands" and is required to file an environmental impact report. For projects involving environmental notification forms, the Secretary may, but is not required to, complete such review. While these provisions will not apply to all proposed projects involving the use of landlocked tidelands - projects that do not require an environmental notification form or an environmental impact report are not subject to public benefit review - they do provide some departmental oversight of the public rights in landlocked tidelands and are indicative of a lack of any legislative intent to extinguish entirely and relinquish those rights. 
Moot II, 456 Mass. at 314-315.  
In other words, the public retains its rights in landlocked tidelands and the procedures specified in c. 30, § 62I and c. 91, § 18B are the means to protect those rights.  Because the statute “does not extinguish and relinquish public trust rights in landlocked tidelands,” the legislature need not meet the criteria that a relinquishment would require.   Moot II, 456 Mass. at 315 (discussing the test to determine the validity of a legislative relinquishment of public trust rights).
  The SJC explicitly acknowledged that c. 30, § 62I and c. 91, § 18B “will not apply to all proposed projects involving the use of the landlocked tidelands.”  Moot II, 456 Mass. at 315.  Nevertheless, the SJC upheld as valid the statute exempting landlocked tidelands from licensing requirements and proceeded to find that the specific tidelands at issue in the Moot litigation are “now landlocked tidelands … exempt from the licensing requirements of G.L. c. 91.”  Moot II, 456 Mass. at 315.

With this understanding of the SJC’s opinion in Moot II, I turn to the question at hand.  The Court's language in Moot II simply does not require any additional supervision of landlocked tidelands by MassDEP.  The Court openly acknowledged that some landlocked tidelands would not be regulated by MassDEP and, in fact, went on to uphold MassDEP’s decision not to subject the project at issue in Moot to licensing requirements.  Had the Court intended to assign MassDEP an additional supervisory role over landlocked tidelands notwithstanding the exemption in c. 91, § 18, the Court would have been explicit as to the role and required MassDEP to exercise such supervision in the case then at hand.   Thus, there is no reason to believe that the Court’s citation to the “preserve and protect” language of c. 91, § 2, mentioned by the Court as evidence of legislative intent, is meant to impose new substantive or procedural requirements on MassDEP.

Even if c. 91 § 2 or the Moot II Court’s brief discussion of it created such an obligation for MassDEP, the specific procedures that MassDEP would follow to meet that obligation remain an enigma.  The Petitioner argues that it is not its place to state how MassDEP might additionally “preserve and protect” landlocked tidelands, but certainly Moot II contains not an inkling of a suggestion that further action by MassDEP is required, much less what form such action would take.  Furthermore, the “preserve and protect” directive of c. 91 § 2 does not apply to MassDEP.  Under the definition of “department” provided in c. 91, § 1, “department” refers to DCR “in sections two, [etc.].”
  In addition to the definition, c. 91, § 2 refers explicitly to the “department of environmental protection” in another context, further suggesting that the c. 91, § 2 provisions that do not specify MassDEP by name refer instead to DCR.  Specifically, MassDEP “shall protect the interests of the commonwealth in areas described herein in issuing any license or permit authorized pursuant to this chapter.”  c. 91, § 2.  While the Petitioner likely is correct that, had the SJC intended an additional obligation as to review of projects on landlocked tidelands, such a review would reasonably be expected of MassDEP, not DCR, there is simply no indication from the Court that additional review or action is anticipated.  The Court conceded that not all landlocked tidelands will be subject to review, acknowledged MassDEP’s licensing responsibilities, and accepted that tidelands subject to licensing exclude landlocked tidelands.  Without a clear statement from the Court or the legislature, there is simply no reason to believe that DEP’s current procedural and substantive requirements for projects on landlocked tidelands are inadequate, given the legislative amendments under c. 30, § 62I and c. 91, § 18 and 18B, as upheld in Moot II.  
CONCLUSION

Chapter 91, § 2 states that MassDEP “shall protect the interests of the commonwealth in areas described herein in issuing any license or permit authorized pursuant to this chapter.” c. 91, § 2.  Projects on landlocked tidelands are exempt from licensing by MassDEP.  c. 91, § 18.  For the reasons stated, I recommend to the Department’s Commissioner that MassDEP’s motion to dismiss be granted and that Petitioner’s appeal be dismissed.

                                                                                     _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to the Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� Ch. 91 § 14 authorizes the Department of Environmental Protection to:


[L]icense and prescribe the terms for the construction or extension of a wharf, pier, dam, sea wall, road, bridge or other structure, or for the filling of land or flats, or the driving of piles in or over tide water below high water mark.


…


Except as provided in section eighteen, no structures or fill may be licensed on private tidelands or commonwealth tidelands unless such structures or fill are necessary to accommodate a water dependent use; provided that for commonwealth tidelands said structures or fill shall also serve a proper public purpose and that said purpose shall provide a greater public benefit than public detriment to the rights of the public in said lands.





Ch. 91 § 18 exempts landlocked tidelands from the licensing requirements in § 14:


No license shall be required under this chapter for fill on landlocked tidelands, or for uses or structures within landlocked tidelands.





Ch. 30 § 62I provides in part that:


A person who is proposing a new use or structure or modification of an existing use or structure within landlocked tidelands as defined in section 1 of chapter 91 that is otherwise required to file an environmental notification form pursuant to section 62A and files an environmental notification form on or after November 15, 2007, shall comply with the requirements of this paragraph. The environmental notification form, and an environmental impact report required pursuant to section 62B, if applicable, shall include an explanation of the project's impact on the public's right to access, use and enjoy tidelands that are protected by chapter 91, and identify measures to avoid, minimize, or mitigate any adverse impact on such rights set forth herein.





� Ch. 91 § 18B requires the secretary to conduct a public benefit review for any proposed project that is geographically located on landlocked tidelands.  In making a public benefit determination, the secretary shall:


[C]onsider the purpose and effect of the development; the impact on abutters and the surrounding community; enhancement to the property; benefits to the public trust rights in tidelands or other associated rights, including, but not limited to, benefits provided through previously obtained municipal permits; community activities on the development site; environmental protection and preservation; public health and safety; and the general welfare; provided further, that the secretary shall also consider the differences between tidelands, landlocked tidelands and great ponds lands when assessing the public benefit and shall consider the practical impact of the public benefit on the development.


� For the test to determine the validity of a legislative relinquishment of public trust rights in specific tidelands, see Moot II, 456 Mass. at 313-14; Moot I, 448 Mass. at 345.





� c. 91 § 1 provides the following definitions:


“Department,” [means] the department of environmental protection; provided, however, that in sections two, two A, three, four, five, six, seven, eight, nine, nine A, ten, eleven, eighteen A, twenty-five, twenty-seven, twenty-nine, twenty-nine A, thirty-one, thirty-two, thirty-three, thirty-six, thirty-seven, thirty-eight, thirty-nine, forty, forty-one, forty-two, forty-three, 43A, 43B, 43C, forty-five, forty-six, forty-seven, forty-eight, forty-nine, forty-nine A and fifty, the word “Department” shall mean the department of conservation and recreation.








