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RECOMMENDED FINAL DECISION
In December 2011, the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued a $31,000.00 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) to the Petitioner Jeanne Golrick for purportedly violating the Massachusetts Oil and Hazardous Material Release and Prevention Act, G.L. c. 21E (“c. 21E”), and the Massachusetts Contingency Plan Regulations (“MCP Regulations”) at 310 CMR 40.0000.  PAN, ¶¶ 3-8.  The Department asserted that the Petitioner violated c. 21E and the MCP Regulations by failing to address an oil spill that occurred  in October 2010 from a leaking 275 gallon above ground storage tank (“AST”) located in the basement of a two family home that she previously owned in Montague, Massachusetts (“the Site”).  Id.  According to the Department, oil spill stains on the basement floor revealed that 10 or more gallons of oil may have leaked from the AST, and there was a threat of release of more oil from five other 275 gallon ASTs and five 55 gallon steel drums that were also located in the basement.  Id. 

After receiving the PAN, the Petitioner forwarded a detailed letter to the Department on January 11, 2012 denying liability for any c. 21E violations because in her view, the PAN was the product of an illegal search of the Site by Department personnel.  Petitioner’s Appeal Notice (January 11, 2012), at pp. 1-3.  She also asserted that the $31,000.00 penalty amount constituted “extortion” by the Department.  Id., at p. 3.  Mindful of her pro se status and to preserve her right under the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to challenge the PAN by way of an administrative appeal with the Office of Appeals and Dispute Resolution (“OADR”), I treated the Petitioner’s letter as the filing of an administrative appeal of the PAN.
  

Treating her letter as an administrative appeal of the PAN granted the Petitioner a meaningful opportunity to challenge the PAN in an Adjudicatory Hearing where the Department would have had the burden of proving through testimonial and documentary evidence of its personnel that the Petitioner committed the c. 21E violations at issue and that the Department properly considered all 12 factors required for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25 in assessing the $31,000.00 PAN amount.  In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 11-14, 28-37 adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84 ($6,000.00 penalty vacated where Department proved appellant committed Wetlands violations but failed to prove consideration of all 12 factors in assessing penalty).  At the Adjudicatory Hearing, the Petitioner would have had the opportunity to cross-examine the Department’s witnesses and present her own testimony and documentary evidence or that of other witnesses in support of her claim that the PAN is invalid.
The Petitioner, however, has refused to proceed with prosecution of the appeal by contending repeatedly without valid legal basis that the Department lacks statutory authority or jurisdiction to issue PANs to private property owners.
  See Petitioner’s Pre-Hearing Statement (March 16, 2012), at p. 2; Petitioner’s Notice of Demand for Discharge of Alleged Crimes and Instruction for Dismissal with Prejudice, April 13, 2012 (“Petitioner’s Motion to Dismiss”), at pp. 1-3, 6-10.  Recently, the Petitioner also went even so far as to assert that the Department and OADR have engaged in “Hitlerian tactics of yavolt fascism” against her; that “[t]here is no appeal [of the PAN] because [she] has not requested or consented to it”; and that she “no [longer] consent[s] to any further dealings [in this case]” and “[has] formally withdrawn [from this case].”  Petitioner’s Motion to Dismiss, at pp. 000008-10.

The Adjudicatory Proceeding Rules, which govern resolution of all administrative appeals before OADR,
 authorize the dismissal of an administrative appeal under various circumstances, including where the appellant fails to prosecute its appeal, or engages in conduct evidencing an intent not to proceed with the appeal or to delay the appeal’s resolution.  See 310 CMR 1.01(10).  Here, the Petitioner has made clear that she has no interest in pursuing an administrative appeal to challenge the PAN.  Thus, she has waived her right to an administrative appeal under G.L. c. 21A, § 16, and 310 CMR 5.00 to contest the PAN.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 1.01(10) dismissing the Petitioner’s appeal and affirming the PAN. 
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�  The Civil Administrative Penalties Act and the Administrative Penalty Regulations authorize the Department “[to] assess a civil administrative penalty on a person” who has committed environmental violations.  The statute and the Regulations accord a person who has received a PAN, the right to challenge it by filing an administrative appeal with OADR within 21 days of the Department’s issuance of the PAN.  Under the statute and the Regulations, the PAN is final and “[the] person shall be deemed to have waived such right to an [administrative appeal]”:  





unless, within twenty-one days of the date of the department’s [PAN], such person files with the department a written statement [1] denying the occurrence of any of the acts or omissions alleged by the department in such notice, or [2] asserting that the money amount of the proposed civil administrative penalty is excessive.





G.L. c. 21A, § 16; 310 CMR 5.05; 310 CMR 5.34, 5.35, 5.36 (numerical references supplied).  If the PAN becomes final and the person refuses to pay it, “[the] person . . . shall be liable to the commonwealth for up to three times the amount of the civil administrative penalty, together with costs, plus interest from the time the civil administrative penalty became final and attorneys' fees, including all costs and attorneys' fees incurred directly in the collection thereof.”  G.L. c. 21A, § 16.  





�  G.L. c. 21A, § 16 defines “a person” as “any agency or political subdivision of the commonwealth, any state, public or private corporation or authority, individual, trust firm, joint stock company, partnership, association or other entity or any group thereof or any officer, employee or agent thereof.”  (emphasis supplied).  310 CMR 5.05 defines “a person” as:





any agency or political subdivision of the Commonwealth, any state,


public or private corporation or authority, individual, trust, firm, joint stock


company, partnership, association, or other entity, or any group thereof, or any


officer, employee, or agent thereof. 





(emphasis supplied).  This definition also includes:





(a) any city, town, district, or body politic of the Commonwealth, and





(b) any agency or authority of the Federal government whenever, as a matter


of Federal law, that Federal agency or authority is required to comply with


State law, and is subject to State-imposed penalties for noncompliance. 





310 CMR 5.05





�  See 310 CMR 1.01(1)(a); In the Matter of Harold B. Wassenar, OADR Docket No. 2007-162, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 22-23, adopted as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144, modified in part, Final Decision on Reconsideration (December 22, 2010).








This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD Service - 1-866-539-7622 or 

1-617-574-6868.
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