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RECOMMENDED FINAL DECISION
INTRODUCTION

In December 2011, the Petitioner Kalami Fuels, Inc. filed this appeal challenging a $35,500.00 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) issued to the Petitioner on November 21, 2011 for purported violations of the Massachusetts Oil and Hazardous Material Release and Prevention Act, G.L. 
c. 21E, and the Massachusetts Contingency Plan Regulations (“MCP Regulations”) at 310 CMR 40.0000.  PAN, ¶¶ 1-26.  The Department issued the PAN to the Petitioner as a result of an oil spill that occurred on November 27, 2009 at a residential real property located at 269 Dudley Southbridge Road in Dudley, Massachusetts (“the Site”).  Id., ¶¶ 4-10.  The oil spill was purportedly caused by the Petitioner’s fuel oil delivery vehicle.  Id.  

In its Appeal Notice, the Petitioner denied having committed any violations and contended that the $35,500.00 penalty amount “is overly excessive.”  See Petitioner’s December 12, 2011 request for Adjudicatory Hearing (“Appeal Notice”).  The Petitioner also contended that it lacked the financial ability to pay the penalty.  See Pre-Screening/Pre-Hearing Conference Report & Order, January 24, 2012 (“Conf. Rept. & Order”), at pp. 5-8.  Since filing this appeal, however, the Petitioner has failed to substantiate its claims on multiple occasions.  See below, at pp. 3-12.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the $35,500.00 PAN and dismissing the Petitioner’s appeal for failure to prosecute pursuant to 310 CMR 1.01(10), 310 CMR 1.01(11)(a), and 310 CMR 1.01(12)(f).  

DISCUSSION

The provisions of 310 CMR 1.01(10) authorize a Presiding Officer to issue sanctions against a party for failing to comply with a Presiding Officer’s directives, or where “a party . . . demonstrates an intention to delay the proceeding[s] or resolution of the proceedings” in an administrative appeal by making claims “interposed for delay” in violation of 310 CMR 1.01(4)(b).  In the Matter of Harold B. Wassenar, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 33-35, adopted as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144.  Possible sanctions under 310 CMR 1.01(10) include, without limitation:

(a)
taking designated facts or issues as established against the party 
being sanctioned;

(b) 
prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;

(c) 
denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 

(d) 
striking the party’s pleadings in whole or in part; 

(e) 
dismissing the appeal as to some or all of the disputed issues;

(f) 
dismissing the party being sanctioned from the appeal; and

(g) 
issuing a final decision against the party being sanctioned.

Id.  In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  Id.  Under 310 CMR 1.01(12)(f), summary dismissal of an appeal is also warranted if the appellant fails to file Pre-filed Testimony in support of its claims.  

Here, the Petitioner has repeatedly failed to substantiate its claims in this appeal, and its actions warrant dismissal of the appeal pursuant to 310 CMR 1.01(10), 310 CMR 1.01(11)(a), and 310 CMR 1.01(12)(f) for failure to prosecute.  Specifically, the Petitioner has done the following:

A.
The Petitioner’s Failure to Comply with the Scheduling Order
On January 11, 2012, I conducted a Pre-Screening/Pre-Hearing Conference (“Conference”) with the Petitioner’s and the Department’s representatives (collectively “the parties”) in accordance with 310 CMR 1.01(5)(a)15, 310 CMR 1.01(9), and a Scheduling Order that I issued to the parties on December 27, 2011.
  The purpose of the Conference was to determine the appeal’s potential amenability to settlement through alternative dispute resolution or other means, and to identify the issues for resolution in this appeal in the event the appeal could not be settled and had to be resolved in an Adjudicatory Hearing (“Hearing”).  Scheduling Order, ¶ 3.  

The first topic of discussion at the Conference was potential settlement of this appeal by agreement of the parties.  The Scheduling Order had directed the parties to discuss potential settlement of the appeal at least 10 calendar days prior to the Conference, and directed the Petitioner to initiate those discussions with the Department.  Scheduling Order, ¶ 5.  To confirm whether the Petitioner complied with that directive, the Scheduling Order directed the Petitioner to file a Settlement Statement with the Office of Appeals and Dispute Resolution (“OADR”) at least three business days prior to the Conference “confirming that the petitioner [had] initiated and conducted settlement discussions with the other parties to this appeal in accordance with th[e] [Scheduling] Order.”  Scheduling Order, ¶ 7.  The Scheduling Order also required the Petitioner to file with OADR, at least three business days prior to the Conference, a Pre-Hearing Statement containing the following information to assist me in designating the Issues for 
Resolution in the appeal:

(1)
a brief summary of the [PAN] being appealed in this case;

(2)
a brief summary of the final relief that the [Petitioner] [was] seek[ing] in this appeal;

(3)
a brief summary by the petitioner whether it [was] contest[ing] liability for any penalties set forth in the PAN, and the legal basis for its position; . . . 

(5)
a brief summary by the petitioner whether it [was] contend[ing] the amount of [the] penalt[y] [was] . . . excessive, and the legal basis for its position; . . . 

(7)
a brief summary by the petitioner whether it is [was] claiming a financial inability to pay the penalt[y] . . . ; 

(8)
a list of disputed relevant facts for resolution in this appeal and the [Petitioner’s] position on each issue (what the [Petitioner] expect[ed] to prove at the Hearing on the appeal); 

(9)
a list of legal issues for resolution in this appeal, and the [Petitioner’s] position on the issue; and 

(10)
the names and addresses of [the Petitioner’s] witnesses, including expert witnesses, who [would] be filing Pre-filed Testimony [on behalf of the Petitioner].
  

Scheduling Order, ¶¶ 7-8.  

The Scheduling Order made clear that “[t]he failure of any party to . . . comply with any requirements of th[e] [Scheduling] Order [could] result in the imposition of appropriate sanctions on that party pursuant to 310 CMR 1.01.”  Scheduling Order, ¶ 4.  The Scheduling Order 
specified the range of sanctions that could be imposed under 310 CMR 1.01(10) and 310 CMR 1.01(11)(a) as set forth above, at pp. 2-3.     

The Petitioner received the Scheduling Order by facsimile on December 27, 2011, the same date that it was issued.  Conf. Rept. & Order, at p. 4.  The deadline for the Petitioner to file its Settlement and Pre-Hearing Statements was Friday, January 6, 2012.  Id.  The Petitioner did not file the Settlement and Pre-Hearing Statements that were required by the Scheduling Order.  Id.  The Department, however, filed a timely Pre-Hearing Statement on January 10, 2012.  Id.   
At the Conference, the Petitioner confirmed that it did not comply with the Scheduling Order’s directives to initiate and conduct settlement discussions with the Department prior to the Conference.  Id.  The Petitioner also confirmed that it did not file the required Settlement and Pre-Hearing Statements prior to the Conference.  Id.  Notwithstanding its failure to fulfill its obligations under the Scheduling Order, I allowed the Petitioner to proceed at the Conference after advising the Petitioner that any future non-compliance with directives of the Presiding 
Officer would result in appropriate sanctions under 310 CMR 1.01.  Id.  

B.
The Petitioner’s Failure to Supply Complete Financial Data In Support of 
Its Financial Inability to Pay Penalty Claim

At the Conference, I confirmed that the Department had the burden of proving (1) that the Petitioner committed the violations alleged in the PAN, and (2) that the $35,500.00 penalty amount is proper under the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the  Administrative Penalty Regulations, 310 CMR 5.25.  Conf. Rept. & Order, at pp. 6-12.
  I also confirmed that the Petitioner had the burden of proving that it was financially unable to pay the $35,500.00 penalty at issue.  Id., at p. 6, n. 7.  In response, the parties confirmed that the Petitioner would provide financial data to the Department in support of the Petitioner’s financial inability to pay claim.  I then established a schedule for the Petitioner to provide the financial data to the Department, and for the Department to analyze the data to assess the merits of the Petitioner’s financial inability claim.  Id., at pp. 6-8.  
Under the schedule the Department was to provide the Petitioner by January 13, 2012 with the Department’s customary forms seeking financial data from a party contending that it was financially unable to pay a penalty assessment; the Petitioner was to provide the Department by February 10, 2012 with the financial data that it had requested from the Petitioner to evaluate the Petitioner’s financial inability to pay claim; and if the Petitioner provided that financial data, the Department was to complete its review of that data and inform the Petitioner by March 9, 2012 whether the Department concurred with the Petitioner’s financial inability to pay claim.  Id.  I informed the Petitioner that if it failed to provide the financial data to the Department that I would issue an Order in accordance with 310 CMR 1.01(10) precluding the Petitioner from asserting a financial inability to pay penalty claim in the appeal, and resolution of the appeal would proceed in accordance with the schedule I established at the Conference.  Id.  

As required by the Conf. Rpt. & Order, on January 13, 2012, the Department provided the Petitioner with the Department’s customary forms seeking financial data from a party contending financial inability to pay a penalty assessment.  Department’s Direct Case Brief, May 4, 2012, at p. 5.  The Department’s customary forms requested the Petitioner submit to the Department by the February 10, 2012 deadline, the Petitioner’s three most recent federal income tax returns: returns for calendar years 2008, 2009, and 2010.  Id.  The Petitioner subsequently only provided the Department with the Petitioner’s federal income tax returns for calendar years 2008 and 2009.  Id.  The Petitioner did not provide the 2010 returns, contending initially that its accountant had not yet completed the returns and representing that the returns would be completed and provided to the Department by early March 2012.  Id.  As a result, I granted the Petitioner multiple extensions of time to provide the 2010 federal income tax returns to the Department by March 8, 2012.  Id.  The Petitioner thereafter did not provide its 2010 federal income tax returns to the Department.  Instead, it provided the Department with a copy of a Chapter 7 Bankruptcy Filing that the Petitioner’s President, Mary Papageorge, made in her individual capacity on March 7, 2012.  Id.
  The Petitioner did not submit any documentation to the Department that the Petitioner had filed for bankruptcy in its corporate capacity.  Id.   


C.
The Petitioner’s Failure to File Pre-filed Testimony In Support of its Claims  
At the Conference, I informed the parties that if the appeal was not settled by agreement of the parties, that I would conduct a Hearing on May 8, 2012, to resolve the issues in the appeal,
 and that they would have to file Pre-filed Testimony in support of their respective positions on the issues prior to the Hearing according to the schedule I established at the Conference.  Conf. Rept. & Order, at pp. 5-6, 17-18.  I informed the parties that any party who failed to file any required materials in accordance with the schedule would be subject to sanctions pursuant to 310 CMR 1.01.  Id.  I also informed the parties that under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [would] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  Id., at p. 14.  The parties also were aware that “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [court proceeding] where the testimony is to be presented live.”  Id., citing, In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  I also made the parties aware that under 310 CMR 1.01(10) a party who fails to file Pre-filed Testimony  is subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01,” and that the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is the petitioner.”  Id.  

Under the schedule that I established at the Conference, the Petitioner was to file its Pre-filed Testimony by April 6, 2012 and the Department was to file its Pre-filed Testimony by May 4, 2012.  Id., at pp. 16-18.  The Petitioner did not file any Pre-filed Testimony, but the Department filed its Pre-filed Testimony by the May 4, 2012 deadline.  At no time did the Petitioner request an extension of time to file its Pre-filed Testimony.
D.
The Petitioner’s Failure to Appear at the Hearing
The Petitioner’s failure to file Pre-filed Testimony would have justified cancellation of the Hearing and the dismissal of the Petitioner’s appeal under 310 CMR 1.01(10), (11)(a), and (12)(f), as discussed above.  Exercising my discretion, however, I proceeded with the Hearing given the size of the penalty ($35,500.00) and that the Department has the burden of proving in all penalty appeals through testimonial and documentary evidence that the appellant committed the environmental violations at issue and that the Department properly considered all 12 factors required for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25 in assessing the penalty amount.  In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 11-14, 28-37 adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84 ($6,000.00 penalty vacated where Department proved appellant committed Wetlands violations but failed to prove consideration of all 12 factors in assessing penalty).  

The Petitioner, however, failed to attend the Hearing.  Prior to the Hearing, the Petitioner did not request cancellation or postponement of the Hearing.  Had the Petitioner attended the Hearing, the Petitioner would have had the opportunity to cross-examine the Department’s witness on his Pre-filed Testimony.  
The Department’s witness at the Hearing was Nicholas Child, Chief of the Emergency Response Unit of the Bureau of Waste Site Cleanup in the Department’s Central Regional Office.  At the Hearing, Mr. Child confirmed under oath the contents of his Pre-filed Testimony documenting the Petitioner’s c. 21E violations and the Department’s assessment of the $35,500.00 penalty for the violations pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25.  Based on my review of Mr. Childs’ uncontested testimony, I conclude: 
(1) that the Petitioner committed the violations of G.L. c. 21E and the MCP Regulations, 310 CMR 40.0000, as alleged by the Department in ¶¶ 4-24 of the PAN;

(2) that the Department properly considered all 12 factors required for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25 in assessing the penalties for each of the violations of G.L. c. 21E and the MCP Regulations, 310 CMR 40.0000 totaling $35,500.00; and

(3) that the penalty assessments are reasonable based on the facts of the case.

I also rule, based on the Petitioner’s failure to: (1) supply complete financial data to the Department as it had requested and (2) file Pre-filed Testimony, that the Petitioner has waived any claim that it lacks the financial ability to pay the $35,500.00 penalty and that it has the 
financial ability to pay that penalty amount. 
E.
The Petitioner’s Failure to Respond to the Order to Show Cause
Following the Hearing and prior to my issuance of this Recommended Final Decision, I issued an Order to Show Cause on May 8, 2012 that accorded the Petitioner with a final opportunity to come forward to substantiate its claims against the Department.  Specifically, the Order to Show Cause informed the Petitioner that:

I intend[ed] to issue . . . a Recommended Final Decision [recommending dismissal of [Petitioner’s] appeal and affirmance of the PAN] unless the Petitioner file[d] a memorandum with OADR by . . . May 22, 2012 showing cause why th[e] appeal should not be dismissed for failure to prosecute pursuant to 310 CMR 1.01(10), 310 CMR 1.01(11)(a), and 310 CMR 1.01(12)(f).
The Petitioner never responded to the Order to Show Cause.  The deadline for a response expired more than three months ago.

Perhaps the Petitioner did not respond because it was heading towards involuntary corporate dissolution by the Commonwealth’s Secretary of State’s Office on June 18, 2012.  See Secretary of State’s corporate information for Kalami Fuels, Inc. at http://corp.sec.state.ma.us/corp/corpsearch.
  The Petitioner’s involuntary corporate dissolution, however, would not have relieved it of liability for the $35,500.00 PAN because under G.L. 
c. 156B, § 102, the corporate existence of an involuntarily dissolved corporation:

shall . . . continu[e] as a body corporate for three years after the time when its existence is terminated, for the purpose of prosecuting and defending suits by or against it and of enabling it gradually to settle and close its affairs, to dispose of and convey its property to any person and to make distributions to its 
stockholders of any assets remaining after the payment of its debts and 
obligations[;] . . . provided, that the corporate existence of such a corporation, for the purposes of any suit brought by or against it prior to the commencement of, or during, said period of three years, shall continue beyond said period for a further period of [90] days after the final judgment in the suit. 

Hence, the Department, with the approval with the Commonwealth’s Attorney General, may bring suit against the Petitioner within three years of the Petitioner’s corporate dissolution date of June 18, 2012 to recover the $35,500.00 due under the PAN.
CONCLUSION

The Petitioner has repeatedly failed to substantiate its claims in this appeal challenging the $35,500.00 PAN notwithstanding the multiple, meaningful opportunities that the Petitioner was accorded during the course of the appeal to provide proof of its claims.  The Adjudicatory Proceeding Rules at 310 CMR 1.01(10), (11)(a), and (12)(f), as discussed above, authorize the dismissal of an administrative appeal under various circumstances, including where the appellant fails to prosecute its appeal, or engages in conduct evidencing an intent not to proceed with the appeal or to delay the appeal’s resolution.  Here, the Petitioner has made clear through its actions that it is not serious in pursuing this appeal to challenge the $35,500.00 PAN.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 
1.01(10), (11)(a), and (12))(f) dismissing the Petitioner’s appeal and affirming the $35,500.00 PAN. 

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01 (14)(d) and (14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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Bureau of Waste Site Cleanup

MassDEP/Central Regional Office

627 Main Street

Worcester, MA 01608

e-mail: Nick.Child@state.ma.us;

Legal Representative: 
David Bragg,  Counsel

MassDEP/Office of General Counsel







One Winter Street, 3rd Floor






  
Boston, MA 02108

e-mail: David.Bragg@state.ma.us;
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MassDEP/Central Regional Office

Office of General Counsel

627 Main Street

Worcester, MA 01608;

Leslie DeFillipis, Paralegal

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108.
�  The authority of Presiding Officers to conduct Pre-Screening and Pre-Hearing Conferences under 310 CMR 1.01(5)(a)15 and 310 CMR 1.01(9) is fully discussed in notes 3 and 4, at pp. 3-4 of the Scheduling Order.





�   The Scheduling Order stated that “[t]he only witnesses who [would] be permitted to testify at the Hearing [would be] those individuals who ha[d] filed timely Pre-filed Testimony in the appeal,” and that “[a] party’s failure to list a witness in the Pre-Hearing Statement [could] lead to an order precluding the testimony of that witness unless the party demonstrates good cause for having omitted the individual from the witness list.”  Scheduling Order, note 6, at p. 8.


  


�  The Civil Administrative Penalties Act and the Administrative Penalty Regulations authorize the Department “[to] assess a civil administrative penalty on a person,” including a corporate entity, who has committed environmental violations.  The Act  and the Regulations accord a person who has received a PAN, the right to challenge it by filing an administrative appeal with OADR within 21 days of the Department’s issuance of the PAN.  Under the Act and the Regulations, the PAN is final and “[the] person shall be deemed to have waived such right to an [administrative appeal]”:  





unless, within twenty-one days of the date of the department’s [PAN], such person files with the department a written statement [1] denying the occurrence of any of the acts or omissions alleged by the department in such notice, or [2] asserting that the money amount of the proposed civil administrative penalty is excessive.





G.L. c. 21A, § 16; 310 CMR 5.05; 310 CMR 5.34, 5.35, 5.36 (numerical references supplied).  If the PAN becomes final and the person refuses to pay it, “[the] person . . . shall be liable to the commonwealth for up to three times the amount of the civil administrative penalty, together with costs, plus interest from the time the civil administrative penalty became final and attorneys' fees, including all costs and attorneys' fees incurred directly in the collection thereof.”  G.L. c. 21A, § 16.  





�  Recently, on July 19, 2012, a U.S. Bankruptcy Court Judge dismissed Ms. Papageorge’s Chapter 7 Bankruptcy Petition as a result of her failure to file (1) complete Schedules setting forth her assets and liabilities and (2) a federal income tax return for the most recent tax year (2011).  See In Re Mary Eileen Papageorge, U.S. Bankruptcy Court for the District of Connecticut, Hartford Division, Chapter 7, Case No. 12-20503 (ASD), Order Vacating Order for Relief Dismissing Petition Under Chapter 7, July 19, 2012.  The Court dismissed the case in response to the Bankruptcy Trustee’s Motion to Dismiss, which not only documented Ms. Papageorge’s failure to file complete Schedules and a 2011 federal income tax return, but also brought to light her improper co-mingling of her personal expenditures with the expenditures of at least three corporate entities, including the Petitioner.  See Trustee’s Motion to Dismiss Chapter 7 Case, June 14, 2012, at pp. 2-3. 





�  There were four issues for resolution in the appeal:





Whether the Petitioner committed the violations of G.L. c. 21E and the MCP Regulations, 310 CMR 40.0000, as alleged by the Department in ¶¶ 4-24 of the PAN?





If so, did the Department properly consider all 12 factors required for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25 in assessing the penalties for each of the purported violations of G.L. c. 21E and the MCP Regulations, 310 CMR 40.0000 [totaling $35,500.00]?





If so, [were] any of the penalty assessments excessive based on the facts of the case?





4. 	Whether the Petitioner lack[ed] [the] financial ability to pay the penalty? 








�  Under G.L. c. 156B, § 101, the Commonwealth’s Secretary of State may involuntarily dissolve a corporation “[i]f [the] corporation has failed to comply with the provisions of law requiring the filing of reports with the . . . secretary or the filing of any tax returns or the payment of any taxes under [G.L. c. 62C] for two or more consecutive years, or if the . . . secretary is satisfied that [the] corporation has become inactive and its dissolution would be in the public interest . . . .”





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-8292-5751. TDD Service - 1-866539-7622 or 1-617-574-6868.
DEP on the World Wide Web:  http://www.mass.gov/dep
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