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RECOMMENDED FINAL DECISION ON RECONSIDERATION

J. Gary Peters and Michael J. Lang (“the Petitioners”) challenged the 401 Water Quality Certification (“401 WQC”) issued by the Massachusetts Department of Environmental Protection (“DEP”) to the Massachusetts Department of Transportation (“DOT”) for work related to the Fore River Bridge replacement project between the City of Quincy and the Town of Weymouth.  DOT and DEP sought dismissal of the appeal for lack of standing by the Petitioners as aggrieved persons.  The Petitioners argued that they merited standing based on their long-term involvement with the project and their affiliation with neighborhood groups.  However, the facts they provided were insufficient to meet any of the legal grounds for standing identified in DEP’s regulations governing the appeal of a 401 WQC.  Accordingly, I recommended that DEP’s Commissioner issue a Final Decision dismissing the appeal for lack of standing and affirming the 401 WQC.  The recommendation was adopted by the Commissioner in a Final Decision.  The Petitioners filed a motion for reconsideration of the Final Decision and a supplemental motion in support.  DEP filed an opposition.  I recommend that the motion for reconsideration be denied.  

 A motion for reconsideration may be granted only where a finding of fact or conclusion of law is clearly erroneous.  310 CMR 1.01(14(d).  Where a motion for reconsideration repeats matters addressed in the final decision, renews arguments previously raised and considered, or attempts to raise new claims, it may be summarily denied.  Id.   I briefly explain the grounds for recommending that the Petitioners’ motion for reconsideration be denied.

First, the Petitioners note that they are not represented by counsel and had expected to be treated fairly.  The pro se status of the Petitioners was evident and taken into account in the Final Decision.  Although petitioners are required to demonstrate standing in their notice of claim, these Petitioners were afforded additional opportunities through an Order prior to the Pre-Hearing Conference, distribution of case materials prior to the Conference, a discussion of standing at the Conference, and a brief period after the Conference at their request to allow them to consult with legal counsel and file a supplemental demonstration of standing.
  I considered all information provided by the Petitioners in response to these opportunities to demonstrate their standing.  I applied the facts to all the potential bases for standing available under the regulations.
  The Petitioners were treated fairly, and were held to the same standard as other petitioners, all of whom are required to have standing to pursue an appeal.

The Petitioners assert that they represent both the Fore River Neighborhood Association and the Fore River Watershed Association, and that the Fore River Watershed Association is an incorporated and recognized 501(c) organization with a mandate to protect the environment so that they have both the capacity and standing to bring an appeal.  They appended a letter addressed to the Commissioner, dated May 4, 2012 and unsigned, from Frank Singleton, the Chairman of the Fore River Watershed Association, stating in its entirety:

This letter is to inform you that Gary Peters and Michael Lang have been active in numerous watershed issues impacting the Fore River watershed.  As members and representatives of the association they are committed to protecting the Fore River from adverse environmental impacts from development or construction projects who impact the fore river environment. 

The long-standing commitment of the Petitioners to the Fore River area, however, is not in doubt.
  For purposes of standing, the regulations require that the Petitioners have both filed comments during the public comment period and filed the notice of claim as an entity with a right to appeal. 314 CMR 9.10.  As stated in the Final Decision, the Petitioners did not file written comments on behalf of the Fore River Watershed Association, nor did they file their notice of claim on behalf of the Fore River Watershed Association.  They filed written comments on behalf of the Fore River Neighborhood Association and the East Braintree Civic Association, and appeared to file their appeal as two individuals, although they referred to membership in a number of groups.
 


The Petitioners appended DEP’s Policy on Expedited Review of Applications and Adjudicatory Hearings, stating that DOT had failed to comply with the Policy by not making any good faith efforts to resolve the issues in dispute, including consideration of mediation.
  While I established a schedule for adjudication to resolve this matter expeditiously due to DOT’s concerns about project funding, I did not rely on the expedite policy which would have allowed the shortening of timeframes for all parties.  Instead, I shortened the timeframes for DEP, DOT and myself, but not for the Petitioners.  Although jurisdictional matters may be raised at any time, standing is customarily handled as a threshold issue, sua sponte or through motions as was the case here. Various other concerns raised by the Petitioners about DOT, such as responding to FOIA requests and responding to comments, are beyond the purview of this appeal.  


While issues may not be raised or reargued in a motion for reconsideration, particularly as to the merits after a dismissal for lack of standing, I briefly address the specific concern identified by the Petitioners that they sought to pursue.  The 401 WQC classifies in-water construction activities as “major” or “minor” silt-producing activities, and imposes a time of year restriction, between February 15 to September 15 when work is prohibited to protect local fisheries consistent with recommendations of the Division of Marine Fisheries, only on “major” silt-producing activities.  As compared to the classification of the relatively small volume of 1,000 cubic yards of dredging for the “Temporary navigation channel” as a “major” silt-producing activity, the Petitioners objected to the classification of  more than 7,000 cubic yards related to the “Drill Shafts for Lift Span Towers” as a “minor” silt-producing activity.  See Department’s WQC, p. 4.  The Petitioners calculated the amount of material displaced from the drill shafts for the towers, based on the number and size of the shafts, as 7,136 cubic yards, or 710 fully loaded trucks.  The 401 Application, however, provides an explanation for these classifications, stating that the drill shaft work is a minor silt-producing activity because after the drill shaft casings are placed, any further excavation causing sedimentation will be isolated from the river.  See Application for a Section 401 Water Quality Certification, dated January 13, 2011, p. 3-1.
  The number of trucks necessary to remove displaced material or to fill the casings with concrete may well be a concern to neighborhood residents, but such impacts are beyond the scope of the Department’s authority under its 401 WQC, which is focused on the protection of water quality. 


Finally, in a supplemental motion in support of reconsideration, Gary Peters provided information involving prior involvement with DEP’s Commissioner, then an attorney in private practice, involving Mr. Peters, Frank Singleton, and some North Weymouth residents affected by construction impacts from the Exelon Power Plant, MWRA infrastructure work, and the MassHighway temporary bridge in 2002.  While it is certainly appropriate for such issues to be raised, these concerns do not appear to warrant reconsideration.  It is not uncommon for Commissioners who assume adjudicatory decisionmaking functions to face matters where there may be some similarity of issues with issues they may have handled in their private capacities.  As Mr. Peters notes, no 401 WQC was issued for the temporary bridge, and this appeal involves only the 401 WQC issued by DEP for the dredging for installation of the permanent bridge.  Thus, the Commissioner’s involvement in a prior matter involving a North Weymouth neighborhood in 2002 appears to have no relevance to the matter at hand.  “A recusal is required only if a matter arising out of the same factual circumstances and involving the same parties later comes before   . . . an adjudicator.”  The New York Times Company v. Commissioner of Revenue, 427 Mass. 399, 409 (1998).
  

Mr. Peters also reported discussions related to the permanent Fore River Bridge project with DEP staff in 2010, specifically as to noise issues from the construction and the need for a 401 WQC for the work.  The communications by Mr. Peters and other interested citizens with DEP staff were entirely appropriate, and not prejudicial as to this appeal.  Although not always able to provide the desired outcome, DEP routinely responds to requests for assistance related to permit applications and the permits may later result in appeals.

In conclusion, the motion for reconsideration should be denied because the Final Decision contained no error of fact or law.  The Petitioners’ appeal was properly dismissed for lack of standing and the 401 WQC was properly affirmed.

                                                                                 ________________________

                                                                                 Pamela D. Harvey

                                                                                 Presiding Officer 

           NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
� See Massachusetts Supreme Judicial Court Judicial Guidelines for Civil Hearings Involving Self-Represented Litigants. To assist the parties, particularly the Petitioners, I provided copies of five prior Department decisions that were illustrative of various aspects of standing:  Matter of City of Somerville, Docket No. DEP-06-45, Recommended Final Decision (December 27, 2006), adopted by Final Decision (April 27, 2007); Matter of Town of Nantucket Marine Dept., Docket No. 96-023, Decision and Order re Standing (August 20, 1996); Matter of William Horne, OADR Docket No. WET-2011-015, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 2, 2011); Matter of  Beechwood Knoll School, OADR Docket No. WET-2008-050, Recommended Final Decision (September 17, 2008), adopted by Final Decision (September 18, 2008); Matter of Quarry Hills Associates, Inc., Docket No. 97-110 and 97-128, Final Decision (March 11, 1998).  I advised the Petitioners that parties can and do participate in the Department’s hearings without counsel, but that I would look to past administrative cases as well as the facts they presented.  I explained where the Petitioners could find the regulations and cases.  It was not clear whether the Petitioners consulted an attorney prior to filing their supplemental demonstration of standing.  





� The regulations at 314 CMR 9.10(1) contain provisions as to the entities that may appeal a 401 WQC:  


the applicant or property owner; 


any person aggrieved by the decision who has submitted written comments during the public comment period; 


any ten persons of the Commonwealth pursuant to M.G.L. c. 30A where a group member has submitted written comments during the public comment period, and 


 any governmental body or private organization with a mandate to protect the environment that has submitted written comments during the public comment period.  





� Notably, the letter from the Chairman of the Fore River Watershed Association does not affirmatively state that the Petitioners were actually authorized by that Association to represent the organization and its members in the 401 WQC matter by filing comments and a notice of claim on its behalf.  The letter confirmed that the Petitioners had not simply made a strategic error in identifying the Fore River Neighborhood Association rather than the Fore River Watershed Association in their comments and notice of claim.  Although substitution of parties is allowed under the hearing rules, there must be a bona fide person with standing to appeal and recognized as a party prior to any substitution. The Petitioners may not substitute the Fore River Watershed Association for the Fore River Neighborhood Association now.  The Petitioners also did not provide documentation showing that they had been authorized to represent the Fore River Neighborhood Association.  It appears from the motion for reconsideration that the Petitioners did not intend to file a notice of claim on behalf of the East Braintree Civic Association, the group on whose behalf Mr. Lang submitted comments during the public comment period.





� The comment letter signed by John Gary Peters, dated February 19, 2011 specifically identifies the letter as “Comments from the Fore River Neighborhood Association.”  The letter signed by Michael J. Lang, dated February 18, 2011 stated in its opening paragraph that he was “the spokesman for the East Braintree Civic Association” and “East Braintree Civic Association” appears below his signature. The Petitioners filed a single notice of claim identifying both Mr. Peters and Mr. Lang.  Mr. Peters paid a single filing fee of $100, by check with the notation for ”FRBNA 401 Challenge.”   They stated that they were aggrieved persons because they had submitted comments during the public comment period.  They added that they were members of the Fore River Bridge Neighborhood Association, the Fore River Watershed Association, and the East Braintree Civic Association.  They provided no documentation showing they were formally authorized by any group to act on the group’s behalf as to the appeal of the 401 WQC. 





� I arranged, but DOT and DEP declined, the assistance of a trained individual to facilitate a settlement discussion between the parties immediately after the Pre-hearing Conference.


� During the drilling of the shafts, there is a momentary disturbance when the casing is first lowered into the river bottom and sediment disturbance will occur within the enclosed space of the casing.  As the drilling continues within the shaft, sediments are moved within and up the casing, and do not enter the water.  While the advance of the casing downward may disturb a circular area immediately around the casing, the volume of re-suspended sediments is expected to be negligible, as are the TSS concentrations beyond a short distance from the casings. See  Letter from DOT (Susan McArthur) to the Division of Marine Fisheries(Tay Evans) dated August 5, 2010, in Attachment B of DOT’s 401 WQC Application.


� Regardless of whether recusal is required, a Commissioner may always delegate authority to another person within the Department with no prior involvement in the matter to serve as the decisionmaker for purposes of a Final Decision. Such delegation has occurred from time to time.  





� Persons involved in adjudicatory decisionmaking functions, including Presiding Officers and the Commissioner, are typically not involved in permit application discussions.  





