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RECOMMENDED FINAL DECISION
INTRODUCTION
In this wetlands permit appeal Quarry Hills Associates, Inc. (“Petitioner” or “Quarry Hills”) is challenging a Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq.  The SOC was issued to the Town of Milton for the construction and operation of a 2.0 megawatt wind turbine on town property off of Randolph Road, adjacent to the Quarry Hills Golf Course (“the Property”).  The turbine’s hub height will be 262 feet and the rotor diameter will be 305 feet, for a total height of approximately 414 feet from the ground to the tip of a blade at its highest point.  Cooperman PFT, ¶ 19.
  The site is a primarily wooded area with an existing gravel road that will be used for access to install and maintain the turbine.  

Quarry Hills’ primary objection is that noise and vibration from the turbine will adversely impact wildlife habitat of nearby wetland resource areas, a bordering vegetated wetland (“BVW”) and a vernal pool within the BVW.  The turbine will be located in the Buffer Zone to the BVW.  No work and no part of the project will be in a protected resource area.  See 310 CMR 10.02 (describing jurisdiction over resource areas and provision for work in Buffer Zone to those areas).  After holding the adjudicatory hearing, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  In short, sound is not a habitat characteristic regulated under the Act or Wetlands Regulations.  In addition, alleged impacts from vibrations are unsupported by anything but conclusory statements, assuming, without deciding, that vibrational impacts could be considered under the Act and the Wetlands Regulations.    
BACKGROUND

  The base of the turbine and the associated construction work will be located adjacent to the existing gravel road within the Buffer Zone to BVW, which contains certified vernal pool #6012. 
   See 310 CMR 10.02(2)(b) (describing Buffer Zone), 310 CMR 10.53(1) (standard for Buffer Zone work) and 310 CMR 10.55 (BVW performance standard).  The turbine’s base will be located approximately 40 feet from the BVW and vernal pool.  Approximately 5,200 square feet of the 36,000 square foot Buffer Zone will be permanently altered.  Freed PFT, ¶ 16.  Depending on the wind direction, the turbine blades will at times hang approximately 118 feet directly above the vernal pool and BVW.  Proximate to and surrounding the BVW and vernal pool is a larger network of forested wetland resource areas.  Freed PFT ¶ 16.   

The area is also within the state-listed rare species habitat for the Copperhead Snake and Timber Rattlesnake.  The Massachusetts Division of Fisheries and Wildlife (“DFW”) determined under the Act that the project would not adversely affect the actual Resource Area Habitat of state protected wildlife species.
  Freed PFT, November 1, 2010 letter from DFW to Town of Milton.  The DFW required the town to meet a number of related conditions for the project, including a baseline monitoring snake survey and the development of an operation and maintenance plan to avoid harm to rare species.  Id.  

Adjacent to the site, Quarry Hills developed Quarry Hills Recreational Complex abutting the Blue Hills Reservation and on top of landfills that were closed and capped with excavate from the Big Dig construction project in Boston.   Quarry Hills leases the property from the town under a 50-year lease.  Cooperman PFT, ¶ 13.  The recreational complex includes Granite Links Golf Course.  A portion of the subject BVW and a majority of the vernal pool are located on the Quarry Hills leasehold.  Cooperman PFT, ¶ 21.  
In its Notice of Claim, Quarry Hills raised a number of grounds for appealing the SOC.  Quarry Hills objected to the manner in which much of the turbine equipment would be transported to the site.  Portions of the gravel roadway over which the equipment would be transported are on top of the closed landfill and located in Buffer Zone to other BVW located in other areas of Quarry Hills’ leasehold.  Quarry Hills believes that the road does not have the structural integrity to safely carry the heavy loads.  It believes the roads will fail, causing damage to the landfill cap, which will subsequently harm BVW that is downgradient from the road.  The town disagrees, relying upon analyses it has performed.  I previously ruled that this claim could not be adjudicated in this appeal because it: (1) did not relate to any work or alterations in any resource areas or the Buffer Zone to resource areas, (2) was too speculative and conjectural in nature, and (3) pertained instead to regulatory issues associated with the landfill.  See November 2, 2011, Ruling and Order Regarding Petitioner’s Response to Orders and Motion to Supplement.  Moreover, the areas at issue are outside the geographical scope of the SOC, far from the site where the turbine will be constructed.
  The SOC properly pertained only to actual work that was to occur in the Buffer Zone to the BVW at issue.  In sum, Quarry Hills’ allegations regarding the roadway failed to state a claim in response to an order to show cause I had previously issued.  See 310 CMR 1.01(5), 310 CMR 1.01(6)(d), 310 CMR 1.01(11).
  I also ruled that Quarry Hills could not assert its claims regarding impacts to wildlife, including aerial impacts to birds and bats, because such claims were outside the scope of this wetlands appeal.  As provided by the Wetlands Regulations and a long line of decisions, only claims pertaining to impacts to wildlife habitat are justiciable under the Act and the Regulations.  See Matter of Meadows at Marina Bay, LLC and Marina Bay Co., Inc., Docket No. 98-006, Final Decision (February 18, 1999); Preface to Wetland Regulations Relative to Protection of Wildlife Habitat, 1987 Revisions (Preamble agreed to prior to enactment); November 2, 2011, Ruling and Order Regarding Petitioner’s Response to Orders and Motion to Supplement.  In sum, Quarry Hills’ allegations regarding impacts to wildlife also failed to state a claim in response to an order to show cause I had previously issued.  See 310 CMR 1.01(5), 310 CMR 1.01(6)(d), 310 CMR 1.01(11).
THE BURDEN OF PROOF IN AN APPEAL CHALLENGING AN SOC

As the party challenging the Department’s issuance of a permit in this de novo appeal, Quarry Hills had the burden of going forward by producing credible evidence from a competent source in support of their position.  310 CMR 10.03(2); see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, Quarry Hills was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
DISCUSSION

 Quarry Hills does not contend that the SOC is insufficiently conditioned to protect against potential construction-related impacts.  Indeed, the SOC contains a number of related conditions, including provisions limiting the time of year when work may take place from October 1 to March 1 to avoid disturbances to the vernal pool.  Clark PFT, p. 4; Freed PFT, ¶ 17.  Much of the permanent alterations will be adjacent to the existing gravel road in the Buffer Zone, consisting of the turbine base, transformer, and parking pad.  Clark PFT, p. 4; Freed PFT; Butler PFT.  
Instead, Quarry Hills’ primary objection is that sound and vibration from the turbine will impact the wildlife habitat of the BVW and vernal pool and the Priority Habitat for the two state listed rare species habitat of endangered Copperhead and Timber Rattlesnake, which are located on Quarry Hills’ leasehold property.  Cooperman PFT, ¶¶ 22-48.  Quarry Hills asserted that the sound waves would be transmitted from the turbine into wildlife habitat as part of the ambient air above the BVW and vernal pool and within the water of the vernal pool.  It contended the vibrations would be transmitted from the turbine base through the ground and into the BVW and vernal pool. 
  Bahtiarian PFT, ¶ 13-14.  From these alleged adverse impacts, Quarry Hills concludes that the project does not comply with several provisions in the Wetlands Regulations: 310 CMR 10.53(1) (standards for work in the Buffer Zone); 310 CMR 10.59 (standards for a project that alters a resource area that is part of the habitat of a state-listed species); 310 CMR 10.55 (performance standards for work in BVW); 310 CMR 10.60 (standards for project on specified resource areas that alters vernal pool or wildlife habitat). 
Quarry Hills’ claims lack merit.  Several decisions have held that claims alleging adverse impacts from sound are not justiciable or cognizable in administrative appeals, like this one, which are brought under the Act or the Wetlands Regulations.  See Matter of Horne, Docket No. WET-2010-015, Recommended Final Decision (September 23, 2011) (claims regarding light, noise, and pollution not justiciable or cognizable under the Act), adopted by Final Decision (November 2, 2011); Matter of National Development and NDNE Lower Falls, LLC, Docket No. WET-2008-073, Recommended Remand Decision (January 26, 2009) (same), adopted by Decision adopting Recommended Remand Decision (January 28, 2009); Matter of W.J.G. Realty Trust, Docket No. 2002-145, Recommended Final Decision (April 22, 2003), adopted by Final Decision (May 12, 2003) (“prevention of pollution” interest under the Act did not include claims alleging air or noise pollution from project);  Matter of Town of Nantucket, Docket No. 87-156, Final Decision (July 15, 1988) (claims of noise, odor, and air pollution not justiciable or cognizable under the Act); Matter of Hanover, Docket No. 31-117, Dismissal (August 24, 1983) (claims of noise pollution not justiciable under the Act); cf. Varian Semiconductor, Docket No. 2007-049, Recommended Final Decision (June 14, 2007) (appeal dismissed when the noise and mechanical operation of wind turbine above the vernal pool were not “alleged to be related to the wetlands functions of the BVW in providing habitat . . . .” ), adopted by Final Decision (June 15, 2007); see also Lovequist v. Conservation Commission of Town of Dennis, 379 Mass. 7, 14, 393 N.E.2d 858, 863 (1979) (a local ordinance that had the “dominant purpose” of protecting wetlands and “wetland values” did not include the regulation of air pollution and noise).
In contrast, sound is expressly regulated with respect to humans and animals in regulations promulgated under the state Clean Air Act. See 310 CMR 7.00 and 7.10; Department Policy 90-001; G.L. c. 111 §§ 142A-O.  “Air pollution” is defined as the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . . potentially injurious to human or animal life, to vegetation, or to property.”  310 CMR 7.00 (emphasis added).  An “air contaminant” is any “substance or man-made physical phenomenon in the ambient air space and includes, but is not limited to, dust, flyash, gas, fume, mist, odor, smoke, vapor, pollen, microorganism, radioactive material, radiation, heat, sound, any combination thereof, or any decay or reaction product thereof.”  Id. (emphasis added); see also 310 CMR 7.00 (“Noise means sound of sufficient intensity and/or duration as to cause or contribute to a condition of air pollution.”).

Quarry Hills argues that the Act’s definition of  “wildlife habitat” should be construed to include ambient sound levels.  The Act defines “wildlife habitat” as “those areas subject to this section which, due to their plant community composition and structure, hydrologic regime or other characteristics, provide important food, shelter, migratory or overwintering areas, or breeding areas for wildlife.”  G.L. c. 131 § 40 (¶ 19) (emphasis added). Quarry Hills claims that ambient sound characteristics of the BVW or vernal pool are part of their wildlife habitats and are an “other characteristic” under the Act.  

This argument is unpersuasive in light of the long line of decisions holding sound is not cognizable under the Act, the inclusion of sound in the Clean Air Act regulations, and the omission of such characteristics from the Wetlands Regulations implementing the Act’s inclusion of wildlife habitat.
  Indeed, “wildlife habitat” was added to the Act in 1986 as a wetlands interest to be protected under the Act.  Matter of Meadows at Marina Bay, LLC and Marina Bay Co., Inc., Docket No. 98-006, Final Decision (February 18, 1999).  When the legislature amended the Act, it charged MassDEP with promulgating regulations to implement the amendment, which it has done.  See G.L. c. 131, § 40; 310 CMR 10.01(2).  


When wildlife habitat was added as an interest to be protected under the Act, MassDEP’s regulatory jurisdiction under the Act was not expanded beyond wetlands protection.  Matter of Meadows at Marina Bay, LLC and Marina Bay Co., Inc., supra.  Instead, wildlife habitat was added to the existing seven interests to be protected.  Thus, the purpose of the Act and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;

(3) flood control;

(4) storm damage prevention;

(5) prevention of pollution;

(6) protection of land containing shellfish;

(7) protection of fisheries; and

(8) protection of wildlife habitat.
G.L. c. 131, § 40; 310 CMR 10.01(2).  With the addition of “wildlife habitat,” the “resource areas that are protectable under [the Act] stay the same, only the reasons for their protection are different by adding this wildlife habitat value.  In other words, this amendment does not make [the Act] a wildlife habitat protection statute.”  Matter of Meadows at Marina Bay, LLC and Marina Bay Co., Inc., supra.  
To be part of the wildlife habitat interest under the Act, a characteristic must be related “to the vegetative, hydrologic or other characteristics that make the wetland in question a jurisdictional wetland under G.L. c. 131 § 40.”  Id.  Wildlife habitat includes “certain physical characteristics” that are “particularly prevalent and/or valuable in wetland resource areas,” although they may be found in nonwetland areas.  Id.  
When MassDEP promulgated regulations further defining wildlife habitat for BVW and vernal pool it expounded upon the wildlife habitat definition in the Act by adding other characteristics that are “particularly prevalent” or “valuable” within BVW and vernal pools.  See 310 CMR 10.55(1) (for BVW the regulation added to hydrologic and vegetative characteristics the following other characteristics: “soil composition and structure, topography, and water chemistry”); 310 CMR 10.60 (2)(c) (for vernal pool the regulation added to hydrologic and vegetative characteristics, topography and soil structure); 310 CMR 10.04 (further defining vernal pool and its habitat characteristics).  
The regulations do not include ambient sound or noise as a habitat characteristic.
  This omission from the regulations and the Act, the limitation to physical characteristics that define the particular resource areas and generally distinguish them from upland areas, the regulation of sound under 310 CMR 7.00, and the line of prior decisions holding that claims related to sound are not cognizable or justiciable under the Act lead to the conclusion that sound and noise were not intended to be a habitat characteristic to be regulated under the Act or the Wetlands Regulations.
Quarry Hills’ claim regarding vibrational impacts is equally unpersuasive, but for different reasons.  In fact, I need not consider Quarry Hills’ claims that vibrational impacts should be regulated under the Act and the Wetlands Regulations.  Quarry Hills’ arguments regarding impacts from vibrations are simply not supported by a preponderance of the evidence, and instead are grounded in cursory, conclusory witness statements with no factual foundation.  I therefore do not credit such testimony.
  Quarry Hills’ witness claimed only that “some” of the “vibratory energy would be transmitted to the ground in the vicinity of the wind turbine.”  Bahtiarian PFT, ¶ 13-14.  In fact, Quarry Hills did not perform any quantitative vibration estimates and assessments.  Bahtiarian PFT, ¶¶ 29, 37.  Instead, the witness simply stated that vibrations at distances as close as 40 feet “would be measurable.”  Id.  There was no testimony regarding the threshold at which such vibratory energy would adversely impact the wildlife habitat characteristics of the resource area (if at all), whether the turbine would exceed that threshold, and how such exceedance would be inconsistent, if at all, with the interests of the Act under 310 CMR 10.53(1), the regulation applicable to work in the Buffer Zone.  
 
My conclusions regarding alleged sound and vibrational impacts leave a void in Quarry Hills’ case.  With the exception of its claim under 310 CMR 10.53(1), all other claims must be premised upon some actual alteration, project, or work in or on a specified resource area: (1) under 310 CMR 10.59 the work or project must “alter” a “resource area” that is part of a state listed species; (2) under 310 CMR 10.55 the work or project must be an “alteration” of or “work in” the BVW; and (3) under 310 CMR 10.60 there must be a “project” “on” inland Banks, Land Under Water, Riverfront Area, or Land Subject to Flooding that alters vernal pool habitat or wildlife habitat.
  Quarry Hills claimed that sound waves and vibrations met these requirements.  I disagree in light of the above findings.  For the same reason, there has been no showing under 310 CMR 10.53(1) that the Buffer Zone work is inconsistent with the interests of the Act for the BVW and vernal pool.
  Id.  
CONCLUSION

For all the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer
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� “PFT” refers to pre-filed testimony.


� This is a rare case because, as the town’s expert witness, Brian O. Butler, testified, wind turbines are typically located in upland areas exposed to consistently high winds, where one generally does not find wetland systems.





� The DFW also determined that the project would not result in a take under the Massachusetts Endangered Species Act.   


� In fact, the landfill cap is approximately 350 feet away from the site.  Clark PFT, p. 5.  


� There is already industrial background noise in the area, emanating from the National Grid “take station.”  The station is an industrial facility where National Grid monitors the intersection of a high pressure Algonquin Gas interstate transmission line which runs from Texas to Canada with a transmission line that runs from there to Boston.  Clark PFT, pp. 3-5; Bahtiarian PFT.





� Regulations should be interpreted according to their plain meaning, and under general rules of construction language should generally not be implied if it is not present, absent a clear intent to the contrary.  � HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=LawSchoolPractitioner&db=578&rs=WLW12.01&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0344868079&serialnum=1991122463&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=8023EAE4&referenceposition=365&utid=1" \t "_top" �Warcewicz v. Dep't. of Environmental Protection, 410 Mass. 548, 574 N.E.2d 364, 365-66 (1991�) (language should not be implied where it is not present and thus it was improper for MassDEP to import a definition from one regulatory body into another).


� I am obligated to follow these regulations and any challenges to them must be brought in Superior Court.  See Matter of Milwaukee Metropolitan Sewerage District, Docket No. 97-165, Final Decision-Order of Dismissal (June 23, 1998), aff'd sub nom. Milwaukee Metropolitan Sewerage District v. Department of Environmental Protection, C.A. No. 98-3867, Memorandum of Decision and Order on Cross-Motions for Partial Judgment on the Pleadings (Suffolk Super. Ct., July 26, 1999).  





� See Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, Recommended Final Decision (July 6, 2011), adopted by Final Decision (July 28, 2011) (conclusory testimony is insufficient); Matter of Jody Reale, Docket No. 2010-012, Recommended Final Decision (July 8, 2010), adopted by Final Decision (July 13, 2010) (unsupported expert testimony does not sustain the burden of going forward); Matter of Town of Falmouth Dept. of Public Works, Docket No. 93-032, Decision and Order on Motion to Dismiss (September 2, 1994) (if wetland impacts are so abstract, speculative or conjectural, dismissal is appropriate).


�See Matter of T&M Realty, Docket No. 96-088, Final Decision (March 27, 1997) (no showing how work in the Buffer Zone altered wildlife habitat in the BVW and bordering land subject to flooding); see e.g. Matter of Hoosac Wind Project, EnXco, Inc., Docket No. 2004-174, Final Decision (June 20, 2007) (discussing erroneous focus of work on bank, when the only work that occurred was in the buffer zone, leading to alleged impacts on the bank), aff’d Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 229-232 (2010).





� See Matter of Burley Street, LLC, OADR Docket No. 2005-228, Final Decision (October 17, 2008) (discussing standard for work in Buffer Zone).
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