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RECOMMENDED FINAL DECISION
INTRODUCTION
In this appeal, the Petitioner Sam Scola challenges the November 28, 2011 decision of the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) dismissing the Petitioner’s request for a Superseding Order of Conditions (“SOC”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00.  [Petitioner’s] Adjudicatory Appeal/Notice of Claim (December 8, 2011) (“Petitioner’s Appeal Notice”), at 
p. 1.  The Petitioner had sought the SOC to overturn a Revocation of Order of Conditions (“Revocation Order”) that the Gloucester Conservation Commission (“GCC”) issued to the Petitioner on November 2, 2011.  
The Revocation Order revoked a May 2007 Order of Conditions (“OOC”) that the GCC issued to the Petitioner under the MWPA and the Wetlands Regulations authorizing the Petitioner’s repair and improvement of an existing walkway, ramp, and float configuration at the Petitioner’s real property at 63 Atlantic Avenue in Gloucester.  Id.  The GCC issued the Revocation Order pursuant to 310 CMR 10.05(6)(j) after the Petitioner had purportedly violated the OOC.  Id., at p. 2.
  The Petitioner contends that the Revocation Order is invalid because the GCC purportedly did not provide him with a hearing prior to issuing the Order.  See Petitioner’s Response to Order to Show Cause (January 4, 2012), at p. 2.  The Petitioner also contends that the GCC withheld evidence from him regarding his purported violation of the OOC, and that there is no factual evidence supporting the Revocation Order.  Id.      

The Department declined the Petitioner’s request for an SOC overturning the Revocation Order because in the Department’s opinion “[t]he revocation of an Order of Conditions [pursuant to 310 CMR 10.05(6)(j)] is not . . . an appealable action” to the Department pursuant to the MWPA and the Wetlands Regulations.  Department’s Letter of November 28, 2011 to Petitioner; Department’s Reply Memorandum to Petitioner’s Response to Order to Show Cause (January 17, 2012), at pp. 1-5.  On December 21, 2011, I issued an Order to Show Cause directing the Petitioner to address the Department’s position.  After reviewing the parties respective legal memoranda in response to the Order to Show Cause, I agree that the Department’s position is correct, and, accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal for failure to state a claim upon which relief can be granted.

DISCUSSION

I.
THE DISMISSAL STANDARD OF 310 CMR 1.01(11)(d)(2)
Under 310 CMR 1.01(11)(d)(2), a party may move to dismiss an administrative appeal for failure to state a claim upon which relief can be granted.  In the Matter of Covanta Pittsfield, LLC, OADR Docket No. 2010-002, Recommended Final Decision (June 30, 2010),  2010 MA ENV LEXIS 69, at 8-9, adopted as Final Decision (July 30, 2010); In the Matter of Chris Stasinos, OADR Docket No. 2011-035, Recommended Final Decision (December 5, 2011), 2011 MA ENV LEXIS 137, at 4-5, adopted as Final Decision (December 28, 2011), 2011 MA ENV LEXIS 136.  “In deciding the motion, the Presiding Officer shall assume all the facts alleged in the notice of claim [(Appeal Notice)] to be true,” but “[the] assumption shall not apply to any conclusions of law” alleged in the Appeal Notice. 310 CMR 1.01(11)(d)(2); Covanta Pittsfield, at 8-9; Stasinos, at 4-5.  This standard mirrors the Rule 12(b)(6) standard applied by Massachusetts courts in civil cases when reviewing challenges to court pleadings. See Schaer v. Brandeis University, 432 Mass. 474, 477-78 (2000) (“In evaluating a rule 12 (b)(6) motion, 
we . . . accept [the plaintiff's] factual allegations as true[,] [but] we do not accept legal conclusions cast in the form of factual allegations"); Covanta Pittsfield, at 8-9; Stasinos, at 4-5.

II.
STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following important 

public interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;

(3) flood control;

(4) storm damage prevention;

(5) prevention of pollution;

(6) protection of land containing shellfish;

(7) protection of fisheries; and

(8) protection of wildlife habitat.

G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8.  


The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill, dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR10.02(2)(a); In the Matter of West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 7.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent” (“NOI”)  with the permit issuing authority.  310 CMR10.02(2)(a).  The “permit issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work due to failure of the local Conservation Commission to act or on appeal from the Commission’s  decision.  See Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  
The MWPA and the Wetlands Regulations set forth the circumstances under which the action of a local conservation commission may be appealed to the Department, and those do not include a commission’s revocation of an OOC.  First, the MWPA expressly limits requests for Department action to the following situations: 
(1)
when a local conservation commission has failed to hold a hearing on an
NOI within 21 days of its filing with the commission;

(2) 
when a commission has failed to issue an OOC within 21 days after



conducting a hearing on an NOI;

(3) 
when a commission has failed to make a determination whether the
MWPA and the Wetlands Regulations govern a proposed project within 21 days after receiving a Request for Determination of Applicability (“RDA”); and 
(4) 
when a commission has issued an OOC, or a Positive or Negative
Determination of Applicability. 
G.L. c. 131, § 40, ¶ 19.  

The Wetlands Regulations follow these appellate limitations.  310 CMR 10.05(7)(b) provides that:

[a]ny person(s) permitted to request the Department to act under 310 CMR 10.05(7)(a) may request the Department to issue a Superseding Determination of Applicability or to issue a Superseding Order, whichever is appropriate, whenever a conservation commission has:
1. issued a [Positive] Determination of Applicability;

2. issued a [Negative Determination of Applicability];  

3. issued an Order of Conditions allowing, conditioning or prohibiting work (Form 5) or an Order of Resource Area Delineation; or

4. failed to hold a public hearing or issue an Order, Notification, or Determination within the . . . required [21 day period].  
Under 310 CMR 10.05(7)(a), the “person(s) permitted to request the Department to act” include “any person aggrieved by a Determination or an Order” issued by a local conservation commission.  The regulatory definitions of “Determination” and “Order” in Wetlands Regulations at 310 CMR 10.04, however, do not include Orders of local conservation commissions revoking  Orders of Condition.  “Determination” is defined as:

(a) a Determination of Applicability [issued] . . . by a conservation commission or the Department as to whether a site or the work proposed thereon is subject to the jurisdiction of M.G.L. c. 131, § 40 . . . [;] 

(b) a Determination of Significance [issued] . . . by a conservation commission, after a public hearing, or by the Department, that the area on which the proposed work is to be done, or which the proposed work will alter, is significant to one or more of the interests identified in M.G.L. c. 131, § 40 . . . [;] [or]

(c) a Notification of Non-significance [issued] . . . by a conservation commission, after a public hearing, or by the Department, that the area on which the proposed work is to be done, or which the proposed work will alter, is not significant to any of the interests of M.G.L. c. 131, § 40 . . .

310 CMR 10.04 (definition of “Determination”).  “Order” is defined as “an Order of Conditions, Order of Resource Area Delineation, Superseding, Order or Final Order, whichever is applicable.”  310 CMR 10.04 (definition of “Order”).

Based on the lack of a regulatory provision allowing an administrative appeal to the Department of a local Conservation Commission’s enforcement actions or the revocation of an OOC, the Department and Commissions have consistently taken the position that such appeals must be brought in Superior Court pursuant to the Certiorari Statute, G.L. c. 249, § 4, which is discussed below, at p. 7.  See Wetlands Enforcement Manual, MassDEP (November 2004), at 
p. 8-6; Environmental Handbook for Massachusetts Conservation Commissioners, 9th Edition, 

Massachusetts Association of Conservation Commissions (2006), at p. 227.
The Petitioner does not dispute that a local Conservation Commission has the authority to revoke an OOC under 310 CMR 10.05(6)(j) and that neither the MWPA nor the Wetlands Regulations expressly authorize an administrative appeal to the Department of an OOC revocation order.  See Petitioner’s Response to Order to Show Cause (January 4, 2012), at pp. 1-2.  The Petitioner contends that constitutional due process provisions require an administrative appeal to the Department because the absence of an administrative appeal “would leave a permit holder such as [the Petitioner] with no administrative recourse from the arbitrary and capricious actions of the local [Conservation Commission].”  Id., at p. 2.  The Petitioner cited no legal authorities in support of his position.  Id.

The Petitioner’s due process claim fails because, as the GCC has correctly noted,
 the Petitioner has a judicial remedy under the G.L. c. 249, § 4 to challenge the GCC’s Revocation Order in Superior Court.  The statute provides that:

[a] civil action in the nature of certiorari to correct errors in proceedings which are not according to the course of the common law, which proceedings are not otherwise reviewable by motion or by appeal, . . . or, if the matter involves any right, title or interest in land, or arises under or involves the subdivision control law, the zoning act or municipal zoning, or subdivision ordinances, by-laws or regulations . . . . Such action shall be commenced within sixty days next after the proceeding complained of. . . .

The parties’ respective legal memoranda in response to the Order to Show Cause are silent on the issue of whether the Petitioner has availed himself to this judicial remedy.  My independent review, however, of the Superior Court’s internet court docket, http://ma-trialcourts.org/tcic, revealed that the Petitioner filed suit against the GCC in Essex Superior Court on December 30, 2011, which was nine days after I issued the Order to Show Cause on December 21st; five days before the Petitioner filed its response to the Order to Show Cause on January 4, 2012; and within 60 days after the GCC issued its Revocation Order on November 2, 2011.  See Scola v. Conservation Commission of the City of Gloucester, et al., Essex Superior Court, C.A. No. ESCV2011-02438.  The Superior Court’s internet docket also notes that the Petitioner completed service of process upon the GCC on March 29, 2012.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final
Decision dismissing this appeal due to the Petitioner’s failure to state a claim upon which relief can be granted.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  

Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� 310 CMR 10.05(6)(j) provides that the “[f]ailure to comply with conditions stated in [an] Order [of Conditions] and with all related statutes and other regulatory measures shall be deemed cause to revoke or modify the Order of Conditions.”  


� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition of any Area Subject to Protection Under [the MWPA].”  Examples of alterations include, but are not limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04; In the Matter of Town of Hopkinton, OADR Docket No. WET-2007-010, Recommended Final Decision, 15 DEPR 203, 205 (May 1, 2008), adopted as Final Decision (May 30, 2008), affirmed, Morrison v. Massachusetts Department of Environmental Protection, Middlesex Superior Court, C.A. MICV2008-02876 (October 16, 2009); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 8, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84. �


�  See GCC’s Response to Petitioner’s Memorandum to Order to Show Cause (January 13, 2012), at p. 2.
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