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RECOMMENDED FINAL DECISION
INTRODUCTION
In these consolidated appeals, Gerald O’ Reilly (WET-2012-021) and a Residents Group (WET-2012-020) (collectively the “Petitioners”) challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued approving the Applicant’s, Town of Wilmington, proposed project under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00, at 159 Church Street, Wilmington, Massachusetts (“the Property”).
I resolved the appeals without an adjudicatory hearing when I allowed the Town’s and MassDEP’s Joint Motion to Dismiss or, Alternatively, Motion for Summary Decision (“Joint Motion”).  I recommend that MassDEP’s Commissioner adopt this outcome and this Recommended Final Decision.  In sum, the Petitioners failed to meet their burden of going forward by presenting sufficient evidence from a competent source and, alternatively, summary decision is appropriate because the Petitioners failed to raise any genuine issues of material fact.  I find that the Town satisfied the requirement for an alternatives analysis for work in the Riverfront Area under 310 CMR 10.58, the proposed mitigation for work in the Riverfront Area is sufficient under 310 CMR 10.58, and the work in the Riverfront Area will not adversely impact the Riverfront Area and its ability to protect the groundwater.  In Section I.A. I recommend additional special conditions that should be included in a Final Order of Conditions in order to help ensure that there will be no adverse impact on the Riverfront Area under 310 CMR 10.58. 
BACKGROUND
The project involves the redevelopment of a new high school campus in the same location as the current high school campus.  The site consists of approximately 28 acres, on which are located three interconnected buildings, two associated parking lots, a track, athletic fields, tennis courts, and a baseball field.  A building known as the Roman House contains the administrative office and is also located on the site.  

The project would involve the demolition of the existing high school buildings, driveways, and parking lots and construction of a new 192,443 square foot school building with appurtenant driveways, parking lots, utilities, and stormwater management structures.  A component of the project that is at issue here is the replacement of the existing natural turf athletic field in the Riverfront Area with an artificial turf field.  The artificial turf field’s base layer will include “crumb rubber,” which consists of small rubber particles from ground-up recycled tires.  A recent decision in Matter of Fenn School, Docket No. 2010-007, Recommended Final Decision (November 23, 2010), adopted by Final Decision (December 15, 2010), contains an extensive discussion on the composition and popularity of crumb rubber for various uses.

The school desires a synthetic turf field in order to improve, extend, and broaden the outdoor playing time—synthetic turf is better at withstanding heavy use during adverse weather conditions in the spring and fall.  In addition, it will render unnecessary continued watering and use of herbicides, pesticides, and fertilizers on the existing natural turf field.  The artificial turf field will be placed over twelve inches of crushed stone and replace the existing underground drain system with a pervious system to improve stormwater infiltration.  

Not surprisingly, a public project of this magnitude has generated significant dialogue within the town, with people both for and against the project for many different reasons.  However, as stated previously, in this appeal there is only jurisdiction to hear issues that have been properly raised under the Wetlands Protection Act and the Regulations.  I have therefore focused solely upon those issues.      
Wetlands work associated with the project includes 90,210 square feet of Riverfront Area, 24 linear feet of river Bank, and approximately 160 square feet of Bordering Vegetated Wetlands (“BVW”).  The Riverfront Area and Bank are associated with Mill Brook, which eventually discharges into the Ipswich River.  Riverfront Area, Bank, and BVW are protected Resource Areas under the Wetlands Act and Regulations.  See 310 CMR 10.02.
The Petitioners have asserted a number of arguments against the project.  They contend that: (1) the requirement for an alternatives analysis for work in the Riverfront Area was not satisfied, (2) mitigation for work in the Riverfront Area is deficient, and (3) chemical constituents in the base materials of the artificial turf field will leach into and adversely impact the Riverfront Area and groundwater.  These issues were raised previously before the Town’s Conservation Commission and MassDEP, and decided adversely to the Petitioners.  They are now before me on de novo review as the alleged bases for challenging the SOC.  


At the beginning of this appeal and at the Pre-Screening/Pre-Hearing Conference I held shortly after the appeal was filed, it was apparent that most of the claimed project deficiencies were based upon conjecture and not sufficiently grounded in site-specific facts and evidence from witnesses with sufficient expertise to address the technical issues raised.  I therefore could have dismissed the claims.  Instead, I ruled that the Petitioners’ asserted claims had been “ambiguously stated in noncompliance with 310 CMR 1.01(6) and 310 CMR 10.05(7)(j).”  See Pre-Screening/Pre-Hearing Conference Report and Order.  I added that “[s]ome of the . . . claims are tenuously related to the Wetlands Protection Act and the Wetlands Regulations.   Moreover, they appear based upon speculation and conjecture with respect to technical issues under the Wetlands Protection Act and the Regulations.”  I therefore issued an Order to Show Cause why the appeal should not be dismissed for failure to comply with 310 CMR 1.01(6) and an Order for More Definite statement pursuant to 310 CMR 1.01(11)(b) (“A motion or order for a more definite statement also may seek or require the Petitioner to file sufficient evidence to meet the burden of going forward by producing at least some credible evidence from a competent source in support of the position taken.”).  See id.  

I required that the Petitioners: (1) file a written, signed statement, pursuant to 310 CMR 1.01(6)(b), that specifically, clearly and concisely sets forth the facts and claims which are grounds for the appeals, and the relief sought, and (2) file written credible evidence from a “competent source” in support of their claims, pursuant to 310 CMR 1.01(11)(b).  That evidence was to be signed and authenticated under the penalties of perjury and indicate the witness’ qualifications and background.  See id.; Matter of Pittsfield Airport Commission, Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010) (describing what constitutes evidence from a competent source under 310 CMR 1.01(11)(b), such as the need for an expert).  
I explained that a “competent source” is a witness who has sufficient expertise to render testimony on the technical issues on appeal.  See Pre-Screening/Pre-Hearing Conference Report and Order.  “The crucial issue, in determining whether a witness is qualified to give an expert opinion, is whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006)(internal quotations omitted); see e.g. Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006)(dismissing claims regarding flood control, wetlands replication, and vernal pools for failure to provide supporting evidence from competent source); Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004) (insufficient evidence from competent source showing that interests under the wetlands protection act were not protected); Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source to show wetlands delineation was incorrect and work was not properly conditioned). 
I concluded by explaining that the failure to comply with the order may result in dismissal of this appeal, absent a showing of good cause.  Lastly, I also reminded the parties what I stated to them at the Conference: that except to the extent that there are material differences, I intended to reach the same result as a recent decision in which an artificial turf field was approved for installation in a Riverfront Area.  See Matter of Fenn School, Docket No. 2010-007, Recommended Final Decision (November 23, 2010), adopted by Final Decision (December 15, 2010).
After I allowed a number of extensions, the Petitioners filed their response to the Order to Show Cause and Order for More Definite Statement (“Response to Order”).  The Town and MassDEP subsequently filed a Joint Motion to Dismiss or, In the Alternative, Motion for Summary Decision (“Joint Motion”).  Petitioner O’Reilly opposed that motion.  The Resident Group filed no opposition to the Joint Motion other than a one-page document filed on October 2, 2012 (well passed the applicable deadline), stating in a conclusory fashion that the evidence shows the Joint Motion should be denied.  See October 2, 2012, Response of the Ten Resident Group . . . to Oppose the Motion for Summary Judgment and Dismissal.  This untimeliness and clear insufficiency of the Resident Group’s response is reason alone to allow the Joint Motion against them.  Nevertheless, I address below the merits of the Resident Group’s claims in conjunction with those of Mr. O’Reilly.      
BURDENS OF PROOF AND STANDARD OF REVIEW

As the party challenging MassDEP’s issuance of a permit, the Petitioners have the burden of going forward by producing credible evidence in support of their position.  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006).

“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
Standard for Summary Decision.  The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)). 


Standard for Failure to Sustain Case.  Under 310 CMR 1.01(11)(e), a directed decision may be granted against the petitioner for failure to sustain a direct case where the petitioner has not met its burden of going forward or shows no right to relief on its claims as a matter of law. 
  Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011) (citing Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)).  “Whether the party bearing the burden of going forward has sustained its burden is determined from its direct case, which is generally its prefiled testimony and exhibits.”  Matter of Trammell Crow Residential, supra.   “Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues.”
 Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999).  Dismissal is appropriate when the petitioner's pleadings and the full written text of the testimony of his witnesses on direct examination show “that a hearing would serve no useful purpose.”  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010).  “[C]redible evidence has both a quantitative and a qualitative component.”  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010) (quoting Butler v. City of Waltham, 63 Mass. App. Ct. 435, 441 (2005).  “Quantitatively, the evidence must provide specific factual support for each of the claims of particularized injury ... [and] qualitatively, the evidence must be of a type on which a reasonable person would rely to conclude that claimed injury will likely flow from the ... action”  Id.; see generally Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011)(failure to meet burden of going forward with sufficient evidence from competent source).  Conjecture, personal opinion, and hypothesis are therefore insufficient.  Id.  The Adjudicatory Rules further provide that: “Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable people are accustomed to rely in the conduct of serious affairs.” 310 CMR 1.01(13)(h);
DISCUSSION
I.
The Project Meets 310 CMR 10.58 For Work In The Riverfront Area  

A. The Petitioners’ Evidence Failed To Show There Will Be An Adverse Impact
Under 310 CMR 10.58(4)(d), there shall be “no significant adverse impact on the riverfront area to protect the interests identified in M.G.L. c. 131 § 40.”  The Riverfront Area is significant “to protect the private or public water supply; to protect groundwater; to provide flood control; to prevent storm damage; to prevent pollution; to protect land containing shellfish; to protect wildlife habitat; and to protect the fisheries. Land adjacent to rivers and streams can protect the natural integrity of these water bodies. The presence of natural vegetation within riverfront areas is critical to sustaining rivers as ecosystems and providing these public values.”  310 CMR 10.58(1) and (3) (absent evidence to the contrary a Riverfront Area is presumed to be significant to the protection of these interests).

The Petitioners object to the use of crumb rubber as part of the base in the artificial turf field.  They are “concerned about contamination of the groundwater by the crumb (specifically carcinogens that may be present in the crumb) and the effects that it may have on the surrounding lands,” including wetlands and Petitioner O’Reilly’s drinking water.  Response to Order to Show Cause and Order for More Definite Statement, p. 6; Opposition to Joint Motion.
In Matter of Fenn School, Docket No. 2010-007, Recommended Final Decision (November 23, 2010), adopted by Final Decision (December 15, 2010), I considered in great depth the same general claim that the Petitioners make here.  Based upon a thorough consideration of the scientific evidence and testimony, I found that the crumb rubber would not adversely impact the Riverfront Area and the SOC included conditions to help ensure that.  In this appeal, I notified the parties that I intended to reach the same result as in Matter of Fenn School unless there were material differences warranting a different result.

Here, the Petitioners’ expert testimony on the asserted detrimental effects of crumb rubber is less persuasive than that in Matter of Fenn School.  Petitioners’ expert, Dr. John Todd, testified only that several unspecified studies had been reviewed “under his direction.”  He testified that the rubber contains a number of chemicals and that those “chemicals might be leached into the surrounding ground water by rainwater.”  Todd Aff. p. 4.  He added that “[c]oncentration amounts found during the studies are generally below detectible . . . or below standards set by the regulatory agencies in the area being studied.  Toxicity tests on synthetic Turf Leachate using zoo plankton and algae showed no increase in mortality in the former and no diminution of cell division in the latter based on an EPA study.”  Todd Aff. p. 4.  Further, there is no expert testimony supporting alleged impacts on groundwater that could impact Petitioner O’Reilly’s drinking water well.  Although Petitioner O’Reilly suggested that groundwater will travel underground “through the nearby wetlands” to reach and compromise his drinking water well, there is no expert testimony or indication of Mr. O’Reilly’s qualifications, a supporting factual basis, or background information (distance to well, path of groundwater flow, depth to groundwater, etc.) to support this.  There is only Petitioner O’Reilly’s conclusory statement based upon his allegation that his well was previously “contaminated with MTBE by Shell Oil, which maintained a gas station that was near the site of the Field.”
  O’Reilly Aff. (September 4, 2012).  This unsupported, conclusory evidence  is insufficient with respect to both the Order for More Definite Statement and in response to the motion for summary decision.  It fails to meet the Petitioners’ burden of going forward and to create a genuine issue of material fact. On the other hand, MassDEP and the Town provided persuasive evidence that the turf, particularly if properly conditioned in the SOC, will not have an adverse impact.  Friedman Aff. ¶¶ 5-6.  I therefore find that there will be no significant adverse impact on the riverfront area to protect the interests identified in M.G.L. c. 131 § 40.  Matter of Fenn School, supra.;  compare Matter of Kornblith and Newman, Docket No. WET-2010-016, Recommended Final Decision (October 8, 2010), adopted by Final Decision (November 16, 2010) (preponderance of the evidence demonstrated that the project was not sufficiently designed and conditioned to prevent impacts to resource areas from the deposition of horse manure).  
In any event, like the project in Matter of Fenn School, the project in this case is required to undergo testing and monitoring to help ensure that there will be no adverse impact on the Riverfront Area.  The Town is required to employ a Synthetic Precipitation Leaching Procedure (“SPLP”) to “ensure the chemical stability and safety of the turf material . . . .”  Richardson Aff., ¶ 7; Drake Aff., ¶ 8; Provencal Aff., ¶¶ 19-21.  SPLP is a scientific method that is used to determine the mobility of both organic and inorganic analytes present in liquids, soils, and wastes.
The SOC also includes Special Conditions 34 and 48, which are respectively as follows:

The pipes associated with the infiltration basins and detention basins shall be equipped with emergency shut-off valves.  Permanent signage shall be installed to direct residents and/or maintenance staff on shut-off procedures in case of an accidental spill.

SOC, Special Condition # 34.

Prior to work on the artificial turf field, the applicant shall submit a protocol for testing outflow from the under field drainage system to MassDEP and the Wilmington Conservation Commission for review and approval.  The protocol shall require sampling, coincident with a significant rain event (greater than .25 inches), prior to construction for the purpose of determining baseline, as well as sampling after installation.  The protocol shall require the measurement of concentrations of at least the following analytes: arsenic, barium, cadmium, chromium, lead, mercury, and zinc.  If any analytes in the post installation sample exceed MA DEP GW-3 standards, the applicant shall notify MassDEP and the Wilmington Conservation Commission within 24 hours of receipt of the report and shall immediately institute emergency shut-down of the system and submit a plan to MassDEP and the Wilmington Conservation Commission for the prompt mitigation of the excessive concentrations of those analytes.

SOC, Special Condition # 48.  I note that this condition does not contain provisions specifying the duration of time nor the “protocol for testing.”  I therefore recommend that the Final Order of Conditions include the protocol and duration of testing that were specified in the Final Order of Conditions for Matter of Fenn School.
In addition, MassDEP witness Jill Provencal testified that MassDEP would not be opposed to including an additional Special Condition that read as follows:

In the event that sampling results exceed national Ambient Water Quality Criteria or MCP GW-3 at any time, the applicant shall evaluate response actions with a goal of restoring background levels.  Such actions could include replacing the infill material with an alternative infill or replacement of the artificial turf field with natural turf.  Such response actions shall be submitted to the MassDEP and Wilmington Conservation Commission for review and approval in the form of a Notice of Intent, if required by MassDEP and the Wilmington Conservation Commission, within 60 days of the exceedance.  This condition shall remain in perpetuity. 

The Town did not oppose inclusion of this provision.  I find it to be a reasonable remedial provision and therefore recommend that it be included in the Final Order of Conditions.  
The Petitioners point out that no one knows precisely what type of crumb rubber will underlie the turf field.  They argue therefore that it is premature to draw any conclusions regarding the effects of the rubber.  MassDEP and the Town respond that the Town has not been able to specify the precise type of crumb rubber because of the nature of the public bidding process under G.L. c. 149.  Richardson Aff., ¶ 6.  Given this situation, it is prudent under these circumstances to allow the project to go forward but include a special condition in the Final Order of Conditions that the crumb rubber be similar in all material respects to that used in Matter of Fenn School, particularly the requirement that “only rubber from car tires is permitted as infill in the synthetic turf field.”  There was evidence in Matter of Fenn School that rubber from vehicles other than cars had a greater potential to lead to adverse impacts.

In Matter of Fenn School, a condition required regular monitoring by school staff to ensure that crumb rubber particles did not migrate from the field further into the Riverfront Area or into the river.  Such migration can occur via heavy use of the field or plowing of snow or other maintenance.  Therefore, it is prudent in this case also to require in the Final Order of Conditions that school staff monitor the area proximate to the field on a monthly basis to identify and remove crumb particles that may have migrated from the field surface itself into the surrounding Riverfront Area.

Lastly, it would be wise to take advantage of information gathered from monitoring of the field installation that was completed in Matter of Fenn School.   In that case all monitoring reports were required to be submitted to MassDEP’s Northeast Regional Office.  Therefore, MassDEP Northeast Regional staff should specifically review whether any problems that are reported in Matter of Fenn School are occurring with respect to the Wilmington High School artificial turf field and to appropriately address any such problems if they do occur in Wilmington.

In sum, I find that the Petitioners’ have not met their burden of going forward or creating a genuine issue of material fact to show the artificial turf field will adversely impact the Riverfront Area.  In any event, the conditions discussed above will help to prevent any adverse impact. 
B. The Alternatives Analysis Was Sufficient Under 310 CMR 10.58(4)(c)
The Petitioners argue the alternatives analysis required under 310 CMR 10.58(4)(c) is insufficient because they assert the analysis was performed only with respect to the project as a whole—alternative locations for the entire high school campus.  They argue that the alternatives analysis should have been performed with respect solely to the artificial turf field, i.e., analyzing alternative locations for the field itself.  They also argue that the school should have considered an alternative of not installing the artificial turf field at all or “constructing the field out of different materials.”  They claim “it can be argued that the [current] field is of sufficient size and utility to meet the current and future anticipated needs of the high school.”  Response to Order to Show Cause, p. 4; Opposition to Summary Decision, pp. 3-4.
When, as here, the presumption in 310 CMR 10.58(3) is not overcome, the Applicant “shall prove by a preponderance of the evidence that there are no practicable and substantially equivalent economic alternatives to the proposed project with less adverse effects on the interests identified in M.G.L. c.131 § 40 . . . .”  310 CMR 10.58(4).  “The purpose of evaluating project alternatives is to locate activities so that impacts to the riverfront area are avoided to the extent practicable. Projects within the scope of alternatives must be evaluated to determine whether any are practicable. As much of a project as feasible shall be sited outside the riverfront area. . . .  If there is a practicable and substantially equivalent economic alternative with less adverse effects, the proposed work shall be denied and the applicant may either withdraw the Notice of Intent or receive an Order of Conditions for the alternative, provided the applicant submitted sufficient information on the alternative in the Notice of Intent.”  310 CMR 10.58(4)(c)(3).

The regulations require that the “applicant shall submit information to describe sites and the work both for the proposed location and alternative site locations and configurations sufficient for a determination by the issuing authority under 310 CMR 10.58(4)(d).” 310 CMR 10.58(4)(c)3.  The level of scrutiny of the alternatives analysis is guided by the regulatory principle that “[t]he level of detail of information [for the alternatives analysis] shall be commensurate with the scope of the project and the practicability of alternatives.  Where an applicant identifies an alternative which can be summarily demonstrated to be not practicable, an evaluation is not required.”  310 CMR 10.58(4)(c)3.
The Town submitted an alternatives analysis to the Commission with the Notice of Intent (“NOI”) and to the Department during the SOC review.  See Notice of Intent, pp. 3-8, 10-13 and Appendix D; Provencal Aff., ¶ 9.  The Riverfront Area alternatives analysis considered the following options: (1) No Build/Status Quo, (2) Renovation of Existing Site, (3) Off-site Field Relocation of playing fields to existing parking area across Middlesex Avenue, and (4) New Construction on Existing Site.  The existing site was found to be the best location for the entire project.  Richardson Aff., ¶ 8.
The Petitioners’ argument that the alternatives analysis suffers from the absence of alternatives for the field itself  has two fatal flaws.  First, under 310 CMR 10.58(4)(c)1, an alternative is “practicable and substantially equivalent economically if it is available and capable of being done after taking into consideration [1] costs, [2] existing technology, [3] proposed use, and [4] logistics, in light of overall project purposes. Available and capable of being done means the alternative is obtainable and feasible.”  310 CMR 10.58(4)(c)1 (emphasis added).  The regulations specify in the definition of practicable that “[p]roject purposes shall be defined generally (e.g., single family home, residential subdivision, expansion of a commercial development).”  310 CMR 10.58(4)(c)(1) (emphasis added).  Here, I am persuaded that the appropriate project purpose is the construction of a new high school campus, which includes the associated athletic fields and related amenities and appurtenances.  Richardson Aff., ¶ 8.  Indeed, this was determined to be a programmatic requirement in the Project Feasibility Study that was performed to analyze the existing facilities and programmatic needs of school relative to the Massachusetts School Building Authority.  Richardson Aff., ¶ 8; Brock Aff., ¶ 11; Caira Aff., ¶ 7.  
The Town offered persuasive testimony regarding why this is an appropriate project purpose and why it would not be practicable to have the athletic field located at a different site.  On campus athletic fields allows easy and safe access by students and administration to and from the fields from the academic buildings.  It allows for access and use during the school day for athletic events and physical education classes.  It avoids students having to walk from campus across busy roads to access the fields.  Richardson Aff., ¶ 8; Caira Aff., ¶¶ 8-9.  The field is “no less integral to the educational experience of [the] students than are the school gymnasium or library, except that the latter facilities are located within the main school building.”  Caira Aff., ¶ 9.  The chosen location “promotes educational, fiscal, and safety objectives.”   Caira Aff., ¶ 9.   
Second, the Town did perform an off-site feasibility study, which was proposed as Alternative 3.  Brock Aff., ¶ 12.  The alternative considered relocation of playing fields to existing parking area across from the school on the other side of Middlesex Ave.  This was not feasible because the relocation site was not large enough and the parking would have to be relocated to a portion of the Riverfront Area, which is not an improvement in the Riverfront Area.  Other potential sites off campus were not investigated because they were not adjacent to the existing high school site.  They were not feasible because they would require transportation to and from the athletic field for after school sports and may not be available for use during the school day because of time and transportation costs.  Brock Aff., ¶ 13.    
Equally unpersuasive is the Petitioners’ suggestion that the Town failed to consider sufficiently that there be no change in the fields or that the Town use a new natural or an alternative material turf field.  As in Matter of Fenn School, one component of the project purpose is the development of a multi-purpose field.  The Project Feasibility Study revealed that the current and future uses for the athletic field would be incompatible with continuing to use a natural turf field.  The current field has required extensive regular maintenance and repair and has suffered from overuse.  Caira Aff., ¶ 7.  As in Matter of Fenn School, the artificial turf field will render unnecessary the continued watering and use of herbicides, pesticides, and fertilizers on the existing natural turf field, which are detrimental to the Riverfront Area.  The artificial turf field will be placed over twelve inches of crushed stone and replace the existing under drain system with a pervious system to improve stormwater infiltration.  The artificial turf field will avoid the town having to incur in the future continuing large annual expenses for maintenance of the field.  Caira Aff., ¶¶ 7, 14.  

Building the artificial turf field will allow more frequent and intense usage of the field.  It will be used by multiple athletic programs and large school related activities.  Caira Aff., ¶ 7.  The artificial field will reduce the need for the use of fields off-site, and open up off-site fields for use by other groups.  Richardson Aff., ¶ 9.  A natural turf field, in contrast, must lie dormant for substantial periods of time, especially during football season in order to allow the field to recover.  Richardson Aff., ¶ 9.  Also, in Fenn School, I analyzed evidence related to alternative material FlexSand® put forward by the petitioners in that case.  I found that this alternative is not practicable and substantially equivalent economically because of impediments that arise after considering costs, proposed use, technology, logistics, and the overall project purpose.  
Here, in contrast to the above evidence, the Petitioners have presented no evidence supporting their argument that the status quo, a new natural turf field, or an alternative artificial material field would be practicable and substantially equivalent economic alternatives to the proposed project with less adverse effects on the interests identified in M.G.L. c.131 § 40.  Therefore, after considering costs, proposed use, logistics, technology, and the overall project purpose, I find that the Petitioners failed to meet their burden of going forward and create a genuine issue of material fact showing that the Town failed to perform a sufficient alternatives analysis under 310 CMR 10.58. 
C. The Petitioners Failed To  Show Mitigation Will Be Insufficient Under 310 CMR 10.58(5)(g)
Generally, alterations of the Riverfront Area up to 5000 square feet or 10%, whichever is greater, may be permitted if the project meets the conditions in 310 CMR 10.58(4)(d)1 and the performance standards in 310 CMR 10.58(4), and otherwise complies with  the Wetlands Protection Act and the Wetlands Regulations.  310 CMR 10.58(4)(d)1.  The total Riverfront Area on the site is approximately 171,757 square feet.  The existing natural turf field occupies about 9,220 square feet within the 100 foot perimeter and about 25,100 square feet within the outer 100 to 200 foot perimeter.  Provencal Aff., ¶ 4.  Of these areas about 7,750 within 100 foot area and 5,320 within 200 foot area meet the definition of degraded Riverfront Area under 310 CMR 10.58(5) and thus must meet the performance standards in 310 CMR 10.58(5) for work within previously developed Riverfront Areas.  Work that does not meet 310 CMR 10.58(5) must meet 310 CMR 10.58(4).
The SOC requires substantial on-site and off-site mitigation for certain of the work to be performed in the Riverfront Area.  It approved the proposed 16,071 square feet of on-site mitigation via restoring and improving that amount of Riverfront Area.  The on-site mitigation includes removing existing pavement and adjacent degraded areas associated with the bus loop and restoring those areas to their natural conditions with new top soil and native plantings.  NOI, pp. 13-16.  Other on site improvements include elimination of drainage conditions leading to sedimentation in the Riverfront Area, creation of natural turf in locations of the exposed soil areas of the baseball field that are eroding (the warning track), and removal and restoration of areas where debris piles are presently located in the Riverfront Area.

The Petitioners object to the off-site mitigation that was approved by MassDEP and required in the SOC to compensate for some of the proposed alterations in the Riverfront Area.  The SOC approved three off-site mitigation areas under 310 CMR 10.58(5)(g), which provide that mitigation may be done “on-site or in the riverfront area within the same general area of the river basin . . . .”  The SOC requires a wetland scientist to monitor and report on the restoration and mitigation until the end of two growing seasons.  SOC, Special Condition ## 45-46, 52.
Below are the three off-site mitigation areas with a discussion of why the Petitioners failed to meet their burden of going forward and create a genuine issue of material fact with respect to each:

Wildwood School Pedway.  This mitigation involves removing approximately 10,986 square feet of paved walkway that runs from Wildwood School on 182 Wildwood St. to Federal St.  It is located in the Mill River Riverfront Area and will be restored to a natural vegetated state in addition to 3,576 square feet of degraded area adjacent to the pedway.  Brock Aff., ¶ 17; Provencal Aff., ¶ 16.  The mitigation will help sustain the river’s ecosystem and provide increased riverfront value and function.  Provencal Aff., ¶ 17.  
The Petitioners contend that this is mitigation is insufficient because the area already contains topsoil and is already growing native vegetation.  Summary Decision Opposition, p. 6; Lingenfelter Aff. (9/4/12), ¶¶ 12-14; Lingenfelter Aff. (10/2/12).  They argue that there will be no additional net surface area of fertile soil.
  The Petitioners’ claims fail as a matter of law.   

Here, the vast majority of the restoration involves removal and restoration of the asphalt covered area—10,986 square feet.  The remainder (3,576 square feet) involves restoring adjacent degraded areas to their natural state via plantings and “coverage by topsoil at a depth consistent with natural conditions at the site,” which is specifically provided for in the regulations.  310 CMR 10.58(5)(h).  Indeed, the regulations specify that mitigation may include restoration of degraded areas.  310 CMR 10.58(5)(g).  Here, the restoration will place the amount of topsoil and native vegetation necessary to replicate the immediately adjacent natural conditions.  Provencal Aff., ¶ 16.  Thus, the Petitioners claims fail as a matter of law.  In addition, they fail because they are conclusory in nature, with no reference specifically to where they are referring, and include areas that in fact are not designated for mitigation.  Brock Aff., ¶ 17.         

Town Park (759 Main St.).  This site contains an existing ball field, driveway, and parking lots.  The mitigation will involve removing 10,000 square feet of paved parking within a Riverfront Area and restoring it with topsoil and natural vegetation.  
The Petitioners object to this mitigation on the grounds that it is not in the “same general area,” as required by 310 CMR 10.58(5)(g).  They point out that it is 1.75 linear miles from the site and is in a different sub-basin.  Summary Decision Opposition, p. 5; Lingenfelter Aff. (9/4/12) ¶¶ 15-16; Lingenfelter Aff. (10/2/12) ¶¶ 2-4; Response to Order to Show Cause, pp. 4-5.  
The Petitioners’ argument fails as a matter of law.  Under 310 CMR 10.58(5)(g), mitigation may be done “on-site or in the riverfront area within the same general area of the river basin . . . .”  MassDEP witness Provencal testified that the phrase “same general area” has historically been interpreted to mean within the same watershed and does not distinguish among sub-basins within the watershed.  Provencal Aff., ¶ 13.  Watershed is defined as an “area of land that drains all the streams and rainfall to a common outlet such as the outflow of a reservoir, mouth of a bay, or any point along a stream channel.  The word watershed is sometimes used interchangeably with drainage basin or catchment.  The watershed consists of surface water—lakes, streams, reservoirs, and wetlands—and all the underlying groundwater.”  Provencal Aff., ¶ 12.  

I find MassDEP’s argument to be persuasive and consistent with the intent of the regulations—allowing for off-site mitigation within Riverfront Areas in the same watershed but not necessarily the same sub-basin will further the overall goal of watershed protection by avoiding net losses of Riverfront Area within the watershed.  Here, because it is undisputed that the site is within the same watershed as the mitigation—the Ipswich River watershed—the mitigation is consistent with the intent of the regulations.  
The Petitioners’ additional objections that “one half of the unpaved so called disturbed area to be mitigated” has a “thin layer of topsoil and is currently growing grass,” weeds, and native plants is without merit for the same reasons discussed for the Wildwood mitigation site.  Summary Decision Opposition, p. 5; Lingenfelter Aff. (10/2/12) ¶¶ 2-4.
Nathan Rd.  This mitigation involves removing an existing sidewalk on Nathan Road within the Riverfront Area and restoring approximately 2,000 square feet of Riverfront Area.  The only objections raised to this mitigation area relate to allegations concerning state subdivision control laws and public comments that removing the sidewalk raises safety concerns, neither of which I can consider because they are outside of my jurisdiction under the Wetlands Protection Act or the Regulations.
  Moreover, assuming there are compliance issues with the subdivision control laws, the SOC specifically requires the Town to comply with all applicable laws.  SOC, General Condition 3.  Response to Order to Show Cause and for More Definite Statement, p. 5.   

CONCLUSION

I recommend that the Commissioner issue a Final Decision approving the project and issuing a Final Order of Conditions that adopts the terms and conditions of the SOC and includes the additional conditions discussed above in Section I.A.  The Petitioners failed to meet their burden of going forward and failed to show genuine issues of material fact that: (1) the alternatives analysis for work in the Riverfront Area was not sufficient, (2) mitigation for work in the Riverfront Area is deficient, and (3) chemical constituents in the base materials of the artificial turf field will leach into and adversely impact the Riverfront Area and groundwater.  The Joint Motion by the Town and MassDEP should therefore be allowed.  
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� See e.g. Matter of The Meadows at Marina Bay, LLC. and The Marina Bay, Inc., Docket No. 98-006, Final Decision, (February 18, 1999); Matter of O'Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision (September 9, 1997); Matter of Crowley, Docket No. 89-152, Final Decision (July 19, 1995).


� In fact, the gas station is located more than a mile from O’Reilly’s property.  Caira Aff., ¶ 16.


� The Petitioners also raise questions about whether removal of a fence will “endanger students.”  This is not an issue I may consider under the Wetlands Protection Act and Regulations.


� See 310 CMR 10.05(4)(e) (expressly providing that the requirement to obtain or apply for permits, variances, and approvals does not include the approvals under the State Subdivision Control Law, G.L. c. 41 §§ 81K-81GG.  In any event, the evidence shows that the portion of the sidewalk with which the Petitioners are concerned will remain.  See Brock Aff., ¶ 16.
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