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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION
This appeal involves the assessment of penalties for the Petitioners’, Wood Mill, LLC and MassInnovation, LLC, violations of laws regulating asbestos, an air pollutant and known carcinogen.  See G.L. c. 111 §§ 142A-O and 310 CMR 7.00.  Wood Mill and MassInnovation have requested reconsideration under 310 CMR 1.01(14)(d) of a Final Decision issued by the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”).  The Final Decision adopted a Recommended Final Decision (“RFD”) to: (1) uphold MassDEP’s Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) in the amount of $40,575 against Wood Mill and $52,000 against MassInnovation and (2) vacate the balance of the penalties assessed in the PAN, leading to vacated penalty amounts of $69,300 and $85,000 against Wood Mill and MassInnovation, respectively.
The RFD discussed the underlying facts and alleged violations in great detail, and they will therefore not be repeated here.  In sum, the PANs pertain to noncompliance with regulations governing the handling of asbestos during an enormous demolition and renovation project to convert an historic mill building at 250 Merrimac St., Lawrence, MA, into residential living space (“the property” or “site”).  The site is situated in a relatively dense urban setting approximately four blocks from Route 495.  It borders the Merrimack River to the north and Merrimack St. to the south.  A public train station is located on Merrimack St., across the road from the site.  

I recommend that the Commissioner deny the motion for reconsideration because the Petitioners’ motion: (1) raises arguments and evidence that were not previously raised or made a part of the record and (2) fails to establish error in the RFD.
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

I.
The March 1, 2007 Notice Violation and Penalties Should Be Sustained
The Petitioners first contest the findings that they are liable for the failure to provide MassDEP notification in accordance with the regulations prior to commencing the asbestos abatement work on the sixth floor of Building D.  The Petitioners’ notification arguments were never previously raised, and for that reason alone they should be denied on reconsideration.  310 CMR 1.01(14)(d) (new claims or arguments may be summarily denied).

For purposes of clarifying the record, I will nevertheless address the merits of the Petitioners’ argument, which fails to demonstrate a finding of fact or ruling of law that is “clearly erroneous,” warranting denial of the motion.

The Petitioners’ argument is three-fold: They claim it is not clear whether they are being penalized for failing to provide notification for the entire abatement project or simply the component of the abatement work that was performed with respect to the sixth floor in Building D.  If it is the former, they claim that they were not sufficiently informed that this was the basis of the violation.  If it is the latter, they claim there is insufficient evidence in the record to support the penalty.  As I explain below, the Petitioners have long known, or should have known, that the penalties are being levied for failing to give notice for abatement work that was done on the sixth floor of Building D and there is sufficient evidence to support such penalties.

The regulations set forth mandatory requirements for the entire cycle of a demolition/renovation project involving asbestos.  They place responsibility for compliance with these standards upon “each owner/operator.”  See 310 CMR 7.15(1) (b)-(g).
Each owner and operator is charged with responsibility for regulatory compliance.  Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010).  Although status as an operator may be established by contract documents providing supervisory authority or control, the scope of the operator’s responsibilities for ensuring compliance with the regulations is not governed by the contractual terms.  Instead, once a person acquires status as an operator, the regulations impose certain legal duties, which cannot be removed by contract.  See id.; see also In re Schoolcraft Construction, Inc., 8 E.A.D. 476 (E.P.A. 1999) (contractor who prepared asbestos management plan and prepared specifications for abatement project was responsible for coordinating the abatement).
The notification provision at 310 CMR 7.15(1)(b) provides:  
(b) Notification. Each owner/operator of a demolition/renovation operation involving asbestos-containing material shall:

1. Provide the Department with all information required on a Department-approved form with respect to the intended demolition/renovation operation of a facility or facility component. A waiver to the notification provisions contained in 310 CMR 7.15(1)(b)2.a. and b., may be granted by the Department in the case of an emergency.

The regulations then specify the manner and content of the notification.  And, importantly here, they specify the manner of notification for work separated by time or distance, as follows:

4. Separate notification will be required, except as to 310 CMR 7.15(1)(b)2.c., when:

a. demolition/renovations are scheduled for widely-spaced geographical locations on the same facility;

b. demolition/renovations are scheduled for a single facility, but are separated by a time period of greater than one week; or

c. when a demolition/renovation is postponed more than 30 days from the date on the initial notification.

The Petitioners agree that this separate notification provision is applicable because the “work was at disparate locations and took place over the course of several months.”  Petitioners’ Motion for Reconsideration, p. 4.
The PANs provided the first notice to the Petitioners of the notification violation at issue.  The PANs alleged violations of the notice provision relative to the unlawful work on the sixth floor of Building D, specifically identifying the date of March 1, 2007 when the violations at issue were discovered.  MacAuley Wood Mill PFT, Ex. 56, pp. 5, 6; MassInnovation PFT, Ex. 56, pp. 5, 6.  The PANs also specified the amounts of the violations: $19,575 for the violation against Wood Mill and $25,000 for the violation against MassInnovation.  Before the adjudicatory hearing, MassDEP also provided written pre-filed testimony relative to the violations concerning the sixth floor of building D that were observed on March 1, 2007; one of those violations was that no notice was provided relative to the work that was observed.  MacAuley MassInn PFT, pp. 6-12, 17-18, Ex. 66;; MacAuley Wood Mill PFT, pp. 7-11, 17-18, Ex. 56, pp. 7, 10.  



The record also demonstrates that the Petitioners had knowledge that the sixth floor of Building D was contaminated with asbestos containing material (“ACM”) that would have to be abated, undermining any argument that they were not responsible as owner and operator to provide notice.  See McCarter PFT, pp. 6-7; MacAuley MassInnovation PFT, p. 25; Transcript II, pp. 183-84.  Wood Mill and MassInnovation were actively involved in monitoring the progress of and overseeing the progress of the asbestos abatement work; they held regular weekly meetings with their subcontractors.  RFD, pp. 15-22.  In fact, the evidence shows that just prior to the unlawful work on the sixth floor of Building D, the Petitioners exchanged information with subcontractors relative to the amounts of ACM on the sixth floor and that at least some parts of the floor would have to soon be abated.  They were aware that preparations were underway to abate the ACM on the sixth floor of Building D.  Ansin PFT, pp. 11-12; see also Ex. I (February 26, 2007 email from Rourke at MCI to Dion regarding additional asbestos found on sixth floor).  

Despite the above, the Petitioners presented no evidence that they or their subcontractors ever gave the required notice for work on the sixth floor of Building D.  There’s also no evidence showing what, if anything, the Petitioners did to ensure they or someone on their behalf provided notice.  There is no evidence that the Petitioners employed a policy or protocol of any type to ensure that notice was provided.  Under these circumstances, where the Petitioners had knowledge of the impending work it was incumbent upon them as owner and operator either to provide notice or institute measures to ensure that notice was provided by someone else.  There was no evidence of the latter, such as implementing redundancies, calendar or check list “ticklers,” or other checks and balances to ensure compliance.  Prior notice of abatement work is an integral part of enabling MassDEP to learn of such work to facilitate compliance and perform inspections before or during the work.

In sum, the evidence demonstrates that both Wood Mill and MassInnovation willfully participated as owner and operator in planning asbestos remediation work on the sixth floor of Building D and that the failure to give notice did not result from excusable error.  See RFD, pp. 24-26 (summarizing willful but not the result of error); see e.g. Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010).  
It is true that the RFD found penalties could not be assessed against the Petitioners for the manner in which the contractors performed the abatement work on the sixth floor of Building D.  RFD, pp. 33-36.  That was, in part, because the contractors’ work deviated so significantly from the parties’ reasonable expectations and pattern of conduct, and industry standards, that it was neither reasonably foreseeable nor within the reasonable control of the owner/operator to prevent.  RFD, pp. 33-36.  However, the failure to give notice prior to undertaking the abatement work is quite different.  It was an omission over which the Petitioners had control, was foreseeable, and it was a normal or contemplated risk, which cannot be excused by allocating blame to the contractor.  RFD, pp. 33-34.  There is no evidence to the contrary.  Thus, the notification violations under 310 CMR 7.15(1)(b) for the March 1, 2007 violations relating to the sixth floor demolition/renovation operation for Building D should be upheld in the amount of $25,000 for MassInnovation and $19,575 for Wood Mill.  RFD, p. 26; see Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010) (contractor’s “reliance on its subcontractor and the survey performed for [developer] was not reasonable under regulations that place the responsibility for compliance on the owner/operator”); see also Matter of Cummings Properties Management, Inc., Docket No. 98-030, Final Decision (October 20, 2000) (the petitioners were contractor and owner actively performing and overseeing the renovation); Matter of Cummings Properties Management Inc., Docket No. 98-019, Recommended Final Decision (Nov. 21, 2001), adopted by Final Decision (Mar. 15, 2002) (there was no “error” when the petitioners were actively managing asbestos abatement, even though they claimed to rely upon representations from commercially sophisticated prior owner, because they knew the verbal representations to them regarding prior asbestos abatement did not cover non-visible areas of the building's interior, and a disclaimer in an asbestos survey and the exceptions recited by the purchase and sale agreement signaled the need for a professional asbestos survey and abatement consultation).
Lastly, as part of the Petitioners’ motion for reconsideration on this notification issue, they also moved to supplement the record with new evidence relative to other alleged notifications for other prior aspects of the building.  The motion should be denied.  It is both late, coming after the hearing has been closed without a showing of good cause for the late submittal, and it is not relevant to the failure to notify for the work on the sixth floor of Building D.  See Matter of Kornblith, Docket No. WET 2010-016, Recommended Final Decision on Reconsideration (December 21, 2010), adopted by Final Decision on Reconsideration (January 7, 2011) (refusing to consider new argument and evidence made for the first time in a motion for reconsideration).
II.
The August 3, 2007 Penalties Should Be Sustained as Found in the RFD
The Final Decision sustained penalties for violations of asbestos management regulations with respect to a number of dirt piles outside the building that contained dry, fragmented ACM on top of and throughout the piles, exposed to the ambient air.  RFD, pp. 41-44.  The RFD found a “preponderance of the evidence demonstrates that the manner in which the ACM was maintained, as observed on August 3, 2007, was in noncompliance with all the regulations alleged in the PANs, as follows: 310 CMR 7.15(1)(a) (causing, suffering, allowing, or permitting “storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution”)
; 310 CMR 7.15(1)(c)(4) (failing to wet asbestos until sealed into container); and 310 CMR 7.15(1)(e)(1) (failing to seal asbestos containing material in leak tight containers for disposal).”

The Petitioners make two new arguments.  First, they argue that there is no evidence that the dirt piles “were a ‘facility’ or a ‘facility component,’” and thus, they claim, there can be no liability.  This argument is raised here for the first time and thus should be denied on that basis alone.  310 CMR 1.01(14)(d) (new claims or arguments may be summarily denied).  But I will nevertheless address it to clarify the record.  

The applicable regulation, 310 CMR 7.15(1)(a), makes it illegal to cause, suffer, allow, or permit the “storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution.” (emphasis added)  Facility component is defined as “any part of a facility, including, but not limited to, any equipment, pipe, duct, boiler, tank, turbine, furnace, structural or non-structural member at the facility.”  310 CMR 7.00 (emphasis added).  Facility means “any structure, installation, building, equipment, or ship.”  As discussed in the RFD and supported by the record, ACM associated with the dirt piles resembled facility components.  See e.g. RFD, p. 41 (“The ACM appeared consistent with the type of debris that had been observed on the sixth floor of Building D.  MacAuley Wood Mill PFT, p. 19; MacAuley MassInnovation PFT, p. 19.”; “loose, dry, friable asbestos containing insulation that was exposed to the ambient air in multiple locations.  MacAuley Wood Mill PFT, pp. 20-22; MacAuley MassInnovation PFT, pp. 20-21.”).  The record also shows that the piles were generated during demolition and renovation operations at the site.  There was no evidence to the contrary and no evidence that the ACM came from any source but a facility component.  Under these circumstances there was no error.

The Petitioners’ second argument also raises claims not previously raised and repeats others previously raised, and thus is not appropriate for reconsideration.  Moreover, it is completely devoid of merit.  The Petitioners’ argument boils down to the claim that because they were not specifically told by MassDEP or anyone else how to prevent the ACM from being exposed to the ambient air, other than being told to cover it, they should not be held accountable for violations resulting from instances when the piles were not covered because, for example, the tarps blew off.  The RFD explained in detail why the Petitioners’ conduct amounted to violations of the regulations, which I will not repeat here.  RFD, pp. 40-44.  Moreover, it is worth noting that the argument plainly ignores the Petitioners’ regulatory obligations as owner and operator to prevent exposing dry, fragmented ACM to the ambient air.

CONCLUSION

For all the above reasons, I recommend that the Commissioner deny the motion for reconsideration.  In sum, the Petitioners’ motion: (1) raises arguments and evidence that were not previously raised or made a part of the record or were raised and addressed and (2) fails to establish error in the RFD.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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� The definition of air pollution is relatively broad, and includes the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . .  potentially injurious to human or animal life . . . .”  310 CMR 7.00 (emphasis added).  Prior decisions have recognized such potential with asbestos when dry, fragmented pieces are handled or exposed to the ambient air under conditions where asbestos fibers could injure humans or animals.  See Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010); Matter of Ronald P. Anger and Ranger, Inc., Docket No. 2005-721, Recommended Final Decision (March 6, 2008), modified on other grounds by Final Decision (March 28, 2008).  Those conditions existed here, where dry fragmented pieces were managed by persons in noncompliance with 310 CMR 7.15 and the pieces were left exposed to the ambient air in a dense urban setting over a long period of time.  As quoted from the EPA in RDA: “People are frequently unknowingly exposed to asbestos and are rarely in a position to protect themselves.  Asbestos is generally invisible, odorless, very durable, and highly aerodynamic.  It can travel long distances and exist in the environment for extended periods.  Therefore, exposure can take place long after the release of asbestos and at a distant location from the source of release.” 
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