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RECOMMENDED FINAL DECISION
This appeal arose when the Community of Khmer Buddhist Monks, Inc. (“CKBM”) appealed the Superseding Order of Conditions (“SOC”) that the Department of Environmental Protection’s Northeast Regional Office (“MassDEP”) issued under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The SOC denied the proposed project, which involves the installation of a residential/office trailer (a/k/a mobile home) and a crushed stone pad on CKBM’s fourteen acre parcel at 48 and 104 Townsend Avenue and 800.1 and 810 Varnum Avenue, Lowell, Massachusetts (“the Property”).  The project is proposed in Bordering Land Subject to Flooding (“BLSF”) adjacent to the Merrimack River.  See 310 CMR 10.57 (defining BLSF and establishing performance standards).  
After bringing the appeal, CKBM and MassDEP reached a Settlement Agreement and filed a proposed Final Order of Conditions with revised plans (dated June 23 and July 23, 2013), which would allow the project to go forward.  The Interveners, which include a ten citizen group and aggrieved abutters, and the Lowell Conservation Commission opposed the settlement.  Therefore, under 310 CMR 1.01(8)(c), they had the burden of showing the Settlement Agreement was “inconsistent with law” and thus should not be approved by MassDEP’s Commissioner.  See Matter of Point Independence Yacht Club, Docket No. 2012-033, Recommended Final Decision (August 15, 2013), adopted by Final Decision (August 19, 2013).  They therefore submitted testimony regarding why they believe the project is inconsistent with law; MassDEP and CKBM filed countervailing testimony.  

MassDEP and CKBM moved for summary decision, arguing that the Proposed Final Order of Conditions and revised plans leave no genuine issues of material fact for adjudication because the Settlement Agreement and proposed Final Order are consistent with law.  The Interveners and the Commission opposed that motion.
After reviewing the entire record, I recommend that the Commissioner issue a Final Decision approving the Settlement Agreement and issuing the proposed Final Order of Conditions with the additional condition discussed below on page twelve specifying that all components of the mobile home be raised to an elevation at or above 101.25 feet.  There are no genuine issues of material fact and MassDEP and CKBM have shown that the Project complies with the Act and Regulations; in particular, the project meets the BLSF performance standards for compensatory flood storage.  See 310 CMR 10.57(4)(a).
REGULATORY FRAMEWORK
It is undisputed that the project is proposed in BLSF that is significant to flood control and storm damage prevention under 310 CMR 10.57(1), and thus implicates the BLSF performance standards at 310 CMR 10.57.  BLSF is an area with low, flat topography adjacent to and inundated by flood waters rising from creeks, rivers, streams, ponds or lakes. It extends from the banks of these waterways and water bodies.  310 CMR 10.57(2)(a).  The boundary of BLSF is the estimated maximum lateral extent of flood water which will theoretically result from the statistical 100-year frequency storm.  310 CMR 10.57(2)(a).
As provided in 310 CMR 10.57(1)a.2, BLSF provides a temporary storage area for flood water which has overtopped the bank of the main channel of a creek, river or stream or the basin of a pond or lake. During periods of peak run-off, flood waters are both retained (i.e., slowly released through evaporation and percolation) and detained (slowly released through surface discharge) by BLSF.  Thus, over time, incremental filling or development of these areas causes increases in the extent and level of flooding by eliminating flood storage volume or by restricting flows, thereby causing increases in damage to public and private properties.  Id.  As a consequence, compensatory storage must be provided for all flood storage volume that will be lost as the result of a proposed project within BLSF, when in the judgment of the issuing authority said loss will cause an increase or will contribute incrementally to an increase in the horizontal extent and level of flood waters during peak flows.  Therefore, for projects in BLSF the Regulations require that such compensatory flood storage shall be incrementally equal to the theoretical volume of flood water at each elevation, up to and including the 100-year flood elevation, which would be displaced by the proposed project.  310 CMR 10.57(4); see generally Matter of Quincy, Docket Nos. WET 2011-045 and 046, Recommended Final Decision (May 18, 2012), adopted by Final Decision (June 25, 2012).
In this appeal, the issue is whether the project will satisfy the BLSF performance standards in 310 CMR 10.57(4)(a) for the provision of compensatory flood storage.

Testimony was provided by the following witnesses on behalf of the Interveners:
1. John Hamblet.  Mr. Hamblet is an abutter and Intervener.  He provided some testimony as a lay witness based upon his personal observations, but no information was provided regarding his qualifications or background.
2. Debora Forgione.  Ms. Forgione is an abutter and Intervener.  She provided some testimony as a lay witness based upon her personal observations, but no information was provided regarding her qualifications or background, other than Mr. Hamblet’s statement in the Pre-Hearing Statement that she has “25 years experience in the construction industry.”
3. Linda Harvey.  Ms. Harvey is a member of the citizens group.  She provided some testimony as a lay witness based upon her personal observations, but no information was provided regarding her qualifications or background.

The Commission provided testimony from:
1. Christopher Zacharer, Chairman, Lowell Conservation Commission.  No information was provided regarding this witness’s qualifications or background.
CKBM provided testimony from the following witnesses:

1. Samkhann Khoeun.  Mr. Khoeun testified as an Executive Committee Member with CKBM.

2. Steven Eriksen.  Mr. Eriksen has over thirty years of experience working as an environmental consultant and served as president of Norse Environmental Services since 1982.  He has worked as a wetlands scientist since 1985.  He holds a BS in plant and soil sciences and holds other numerous certifications and licenses.

MassDEP provided testimony from the following witness:

1. Jill Provencal.  Ms. Provencal is an environmental analyst who has worked for MassDEP since 1989 on many matters related to wetlands permitting and enforcement.  She holds a BS in cartography and has completed formal trainings regarding wetlands.
BURDENS OF PROOF AND STANDARD OF REVIEW

Given the Interveners and the Commission opposed the Settlement Agreement, the burden of going forward shifted to them to submit sufficient evidence to establish why the agreement is “inconsistent with law” and therefore should not be approved by the Commissioner.  310 CMR 1.01(8)(c).  The parties submitted evidence on that issue and MassDEP and CKBM moved for summary decision, consistent with precedent.   See e.g. Matter of Old Barn, LLC, Docket No. WET 2010-013, Recommended Final Decision (October 20, 2010), adopted by Final Decision (November 16, 2010); Matter of Pine Creek Development, DEP Docket No. 2003-107, Recommended Final Decision (November 12, 2008), adopted by Final Decision (November 18, 2008) (discussing the application of 310 CMR 1.01(8)(c)); Matter of Mass Composting Group, DEP Docket No. 2001-135, Ruling on Motion to Intervene (June 10, 2002) (same); Matter of Hanna, DEP Docket No. 2001-001, Ruling On Cross Motions for Summary Decision (December 11, 2002) (same).  

Under 310 CMR 1.01(8)(c), the Interveners and the Commission had the burden of going forward by producing credible evidence in support of their position.  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  So long as the initial burden of production or going forward is met, the ultimate resolution of genuine factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006).


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

Standard for Summary Decision.  The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., supra. (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).
DISCUSSION

The Property is generally forested land, with some small clearings and pathways.  Khoeun PFT, p. 3.  The floodplain elevation is at elevation 100.25 feet.
The project involves installation of a 72x14 foot mobile home on a gravel drive of 20x164 feet.  The gravel drive would be constructed to match existing grades on the Property.  The mobile home was donated to CKBM to “provide an appropriate place where members of CKBM will be able to comfortably meet to work through the planning, permitting and construction phases of” a temple that CKBM intends to build at some point in the future.  Khoeun PFT, p. 3.  The mobile home is valued at approximately $12,600.  Khoeun PFT, p. 5.   

  As stated in the Settlement Agreement and proposed Final Order of Conditions, the project has changed from what CKBM originally proposed and the Commission approved in Order of Conditions issued under 310 CMR 10.02.  As originally proposed and approved by the Commission, the mobile home would remain fixed to a tractor trailer bed on the gravel drive.  And the key difference from the current proposal is that no flood storage was proposed by CKBM nor required by the Commission based on the theory that none was necessary because CKBM represented that the structure would be removed prior to a “significant rainfall event.”  Notice of Claim, p. 4; Khoeun PFT, p. 3.  This was met with disapproval by various abutters, who appealed the Commission’s Order of Conditions to MassDEP, requesting an SOC denial.  MassDEP agreed with the appealing abutters, finding that compensatory flood storage was required.  It therefore issued the SOC denial, which was appealed by CKBM to the Office of Appeals and Dispute Resolution.
Significantly, the Settlement Agreement and proposed Final Order of Conditions alter the project by requiring the mobile home to be elevated above the flood plain elevation and requiring compensatory flood storage for the foundation that will elevate the home.  In particular, the mobile home will be placed in the same location approved by the Commission but elevated one foot above the one-hundred year flood plain elevation, at 101.25 feet, and approximately 4.5 feet off the ground, by six evenly spaced concrete, foundational columns, which are 18” in diameter and embedded in the ground in accordance with applicable building codes.  Provencal Aff. (6/24/13); Eriksen Aff., (6/25/13); Eriksen Rebuttal Testimony (7/23/13).  Final grades in the area will match existing grades.  
The above-ground volume of the concrete columns and stairs up to the mobile home will be 48.7 cubic feet.  Provencal Aff. (6/24/13); Eriksen Aff., (6/25/13).  The Settlement Agreement and proposed Final Order of Conditions include compensatory flood storage of 568 cubic feet, which is substantially more than required, by a multiple of about ten.  310 CMR 10.57(4); Eriksen Aff., (6/25/13).  The compensatory storage space will be provided in an area that will avoid removal of any mature trees, with the exception of one dead and two dying trees.  Eriksen Aff., (6/25/13).  CKBM provided the additional compensation in order to “alleviate any concerns about the project causing any additional flooding impacts.”

The provision of compensatory flood storage and elevation of the trailer above the floodplain satisfy the regulatory requirements for compensatory flood storage and are consistent with the interests of storm damage prevention and flood control.  Provencal Aff. (6/24/13).   The added storage and increased elevation will avoid an “increase [in] the extent and level of flooding” that would otherwise result from “eliminating flood storage volume or by restricting flows, thereby causing increases in damage to public and private properties.”  310 CMR 10.57(1)a.2.  In sum, there will be no negative net alteration for storage capacity. 
     
The Interveners and the Commission raise a number of objections that are well intended but fail to show that the Settlement Agreement and proposed Final Order of Conditions are inconsistent with law under 310 CMR 1.01(8)(c).  

They argue that the proposed Final Order of Conditions and amended plans should not be considered because they include substantial changes, raising the mobile home on concrete columns instead of leaving it on the tractor trailor, in contravention of MassDEP’s plan change policy, “Wetlands Program Policy 91-1: Plan Changes.”  I disagree, and agree with MassDEP’s and CKBM’s arguments that the changes should be considered under MassDEP’s plan change policy.  See Matter of Robert Rinaldi, Docket No. 2008-058, Recommended Final Decision (February 18, 2009), adopted by Final Decision (March 12, 2009) (discussing acceptance of plan changes at late stages in an appeal, including "at any time prior to a Final Decision").  The Supreme Judicial Court has recognized that the Department has very broad discretion to approve plan changes in wetlands permitting proceedings.  Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009)(citing Citizens for Responsible Environmental Management v. Attleboro Mall, Inc., 400 Mass. 658, 673-74 (1987)).
There are a number of reasons why the plan changes are appropriately considered for the first time in this appeal and consistent with the plan change policy.  First, the plan changes are not substantial changes that increase environmental impacts.  Instead, the project location (footprint) and area of impact remain the same, with one exception—one area will be newly impacted to provide for compensatory flood storage, but it is in a location where no mature, living trees will be affected and a location to which neither the Interveners nor the Commission have objected.  More importantly, the changes significantly reduce environmental impacts.  The project approved by the Commission would have occupied approximately 2,240 cubic feet of fill within the floodplain with no compensatory storage, assuming the mobile home was not removed before the flood event.  Provencal Aff. (6/24/13).  Second, the project approved by the Commission provided no compensatory flood storage, in noncompliance with the performance standards.
The Interveners also argue that the project should not be approved because they claim there is no evidence that the mobile home will be sufficiently anchored to the concrete pilings.  And both the Commission and the Interveners question whether the soils are appropriate for the proposed concrete pilings.  The latter claim, whether the soils are sufficient to support the subsurface portions of the pilings, is without merit; Eriksen testified that soil maps were provided with the Notice of Intent, showing the soils to be deep, sandy soils, excellent for installation of the concrete pilings.  Eriksen Rebuttal Testimony (7/23/13).  In any event, neither of these issues is appropriate for consideration in this wetlands appeal.  Instead, both fall under the jurisdiction of the state and local building codes or federal laws applicable to floodplains, as agreed to by CKBM and MassDEP.  CKBM is aware, as required by the proposed Final Order of Conditions, that it must obtain all necessary federal, state and local permits, including those required under the state and local building codes, before commencing work on the project.  Eriksen Rebuttal Testimony (7/23/13).
Next, the Interveners and the Commission assert without an evidentiary foundation that the plans are inaccurate.  Commission Response and Opposition, ¶ 4.  This claim falls short for a number of reasons.  First, it is conclusory in nature, with no specificity regarding the alleged errors and how those alleged errors lead to the Settlement Agreement and proposed Final Order of Conditions being inconsistent with law.  This is particularly true given the substantial margin by which CKBM is providing compensatory flood storage above that required by the Regulations.  More importantly, CKBM’s expert, Eriksen, demonstrated that this argument is incorrect; he showed how the plans, which are appropriately certified, are accurate and include the elevations that are allegedly missing.  In contrast, neither Hamblet nor Zacharer have supported their claims with specific facts nor offered evidence demonstrating they are sufficiently qualified to render those claims.  Eriksen Rebuttal Testimony (7/23/13), p. 4.  Zacharer, Chairman of the Commission, made the claim on behalf of the Commission, with no evidence concerning his background or qualifications, and Hamblet, an abutter, made the claim on behalf of the Interveners, with no evidence concerning his background or qualifications.
The Interveners next assert that CKBM failed to notify all abutters when it filed its Notice of Intent, contrary to the Act.
  This argument is unpersuasive for a number of reasons.  First, CKBM responded with evidence, including mail receipts, specifically showing that at least thirty-three abutters were notified.  Eriksen Rebuttal Testimony (7/23/13), p. 5.  The Interveners contend that the residents at 41 Townsend Avenue and 36 Shirley Avenue are abutters who were not notified.  This argument is insufficient.  First, there is no evidence from the individuals who reside at those addresses that they were in fact not notified.  Second, even if they were not notified, there has been no showing from those alleged abutters how the omission prejudiced them.  In a prior wetlands appeal, former Superior Court Justice Gants, and now Supreme Judicial Court Justice, persuasively analyzed several appellate decisions to conclude that to succeed on a claim of abutter notification error the abutter who did not receive notice must show she was prejudiced by the absence of notice.  The primary rationale was that harmless error should not indefinitely leave a project subject to attack in the future.  See Metro Park Corp. v. Mongeau, 15 Mass. L. Rep. 482 (Mass. Super. Ct. 2002); Kasper v. Board of Appeals of Watertown, 3 Mass.App.Ct. 251, 256-57, 326 N.E.2d 915 (1975) (noting that, if notice were jurisdictional, every recipient of variance "would remain indefinitely subject to attack in proceedings in the nature of mandamus").  “Prejudice is generally shown by establishing that the abutter lacked actual or timely notice of the hearing, so that he was denied a fair opportunity to oppose the application seeking the variance at the hearing.”
  Metro Park.  MassDEP followed this rationale in a recent decision regarding a 401 Water Quality Certification Variance under 314 CMR 9.00.  See Matter of Pittsfield Airport Commission, Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010).  Here, there is no evidence of prejudice or even whether the allegedly omitted abutters wish to be part of this appeal.  Moreover, several abutters have come forward asserting claims as Interveners in this appeal.
 Lastly, the Commission and Interveners expressed some concern that even if the concrete pilings are at elevation 101.25 feet, structural components of the mobile home may extend below it to a lower elevation.  To avoid any unnecessary ambiguity, the Final Order of Conditions should specify that all components of the mobile home, including the alleged supporting “I beam,” shall be at least at elevation 101.25.
 

CONCLUSION

For all the above reasons, I recommend that the Commissioner issue a Final Decision approving the Settlement Agreement and issuing the proposed Final Order of Conditions with the additional condition discussed above specifying that all components of the mobile home be raised to an elevation at or above 101.25.  There are no genuine issues of material fact and MassDEP and CKBM have shown that the Project complies with the Act and Regulations.  Summary decision is therefore appropriate.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� I also find the Interveners’ conclusory assertions regarding hazardous materials at the site are without any evidentiary foundation and, in any event, are outside the scope of this wetlands appeal.  Moreover, Provencal testified that to her knowledge there are no G.L. c. 21E requirements applicable to this site—it is not a certified 21E site nor listed on MassDEP’s list of waste sites.  Provencal Aff. (6/24/13).  In any event, CKBM has stated that it understands it is required to comply with c. 21E, to the extent applicable.  Eriksen Rebuttal Testimony (7/23/13).


� G.L. c. 131 § 40 ¶ 2 (“Any person filing a notice of intention with a conservation commission shall at the same time give written notification thereof, by delivery in hand or certified mail, return receipt requested, to all abutters within one-hundred feet of the property line of the land where the activity is proposed, at the mailing addresses shown on the most recent applicable tax list of the assessors, including, but not limited to, owners of land directly opposite said proposed activity on any public or private street or way, and in another municipality or across a body of water. . . .”).


�It is also noteworthy that when a request for action is submitted under 310 CMR 10.05(7), the Regulations provide that the “Department will dismiss Requests for Action based on allegations of failure to comply with abutter notification requirements, absent a clear showing by an abutter seeking Department action that the applicant failed to notify the abutter.”  310 CMR 10.05(4)(a).





� The Interveners’ Motion to Strike Testimony of Eriksen is denied because there is no persuasive supporting basis.  Although the Interveners may disagree with Eriksen’s position on some issues, they have not raised a genuine issue of material fact regarding the portions of his testimony relied upon in this decision. 
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