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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Commissioner of the Department of Environmental Protection recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to vacate the Superseding Order of Conditions (“SOC”) that MassDEP issued approving Capital Group Properties’ proposed project at Lots 4-10 Salisbury Street, Worcester, Massachusetts.  The SOC was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00. The project is a residential development in Buffer Zone to Bordering Vegetated Wetland (“BVW”) and adjacent to the BVW and the intermittent stream that flows through the site.
The SOC was challenged by the Petitioners, James P. Vander Salm and Jessica T. Vander Salm, as trustees on behalf of the Judith P. Vander Salm Irrevocable Trust.  They asserted that the project failed to comply with numerous provisions of the Act and Regulations, resulting in pollution and damage to the BVW, stream, and a pond on Trust property, primarily as a consequence of erosion, eutrophication, and sedimentation.  
After holding an adjudicatory hearing, I found the project violated the Regulations’ Stormwater Standards in approximately six different ways for five different regulatory requirements.  310 CMR 10.05(6)(k)-(q).  Given the broad scope, complexity, and significance of the noncompliance, I recommended vacating the SOC, consistent with past Department decisions issued under similar circumstances.  See Matter of Kornblith, Docket No, 2010-016, Recommended Final Decision (October 8, 2010), adopted by Final Decision (November 16, 2010); Matter of Crystal Motors Express, Inc., Docket Nos. 2001-017 and -019, Recommended Final Decision (August 21, 2001), adopted by Final Decision (January 11, 2002).
After the Commissioner issued the Final Decision, Capital moved for reconsideration, arguing that the appeal should have been remanded to MassDEP for “review and implementation of revisions to the plan and project consistent with the [RFD].”  Motion for Reconsideration of Final Decision, p. 1.  With that motion, Capital submitted for the first time a 33 page, unsworn addendum from the its expert, including amended plans, with substantial changes that purported to address all of the deficiencies identified in the RFD.  MassDEP and the Vander Salms oppose the relief sought by Capital.  

I recommend that the Commissioner deny the Motion for Reconsideration for several reasons: (1) it is untimely, (2) Capital waived its ability to present amended plans, (3) the Wetlands Program Policy 91-1: Plan Changes (“Plan Change Policy”) does not apply, (4) the amended plans propose very substantial changes which should be the subject of local review and scrutiny, and (5) the recommendation to vacate the SOC was not based upon a clearly erroneous finding of fact or conclusion of law, and instead was consistent with prior MassDEP decisions.    
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION
While it is encouraging that Capital has responded to the Final Decision by attempting to address the areas of noncompliance, the timing of the requested relief is unfortunate and should not be countenanced. Capital has been on notice of the Vander Salms’ claims for close to two years.  Capital had ample opportunities to address those deficiencies.  At the beginning of this appeal, I required the parties to engage in settlement discussions, which proved to be unfruitful.  Capital made the calculated decision to proceed with litigation instead of presenting plan changes to address the deficiencies asserted by the Vander Salms and their expert before issuance of the Final Decision.

Only now, after incurring the risk of loss, has Capital come forward seeking alternative relief and submitting plan changes.  Capital argues that the RFD was based upon a clearly erroneous finding of fact or conclusion of law, claiming remand was appropriate because the RFD stated that the deficiencies did not preclude future residential development, if the deficiencies were remedied.
Capital’s Motion for Reconsideration presents a highly unusual procedural posture because the plan changes were submitted for the first time after the record had been closed and a Final Decision had issued.  Recognizing this, I stayed the appeal for two weeks and required the parties to engage in good faith settlement negations, “[w]ith the goal of attempting to facilitate the achievement of a final resolution[.]”  Settlement discussions were again unsuccessful.

The Vander Salms oppose reconsideration on numerous grounds.  They argue that there was no clearly erroneous error in the RFD and that reconsideration is procedurally improper.  They contend that consistent with the Plan Change Policy the proposed changes should have been submitted, if at all, at the earliest stages of an appeal, not after the parties have fully litigated the appeal, the moving party suffers defeat, and a Final Decision is issued.  To hold otherwise, they claim, would eliminate incentives for parties to identify and correct deficiencies early in the appeal.  In fact, they argue, it would create perverse incentives for a party to avoid proactively remedying deficiencies, gamble on a victory in litigation, and only after suffering defeat propose plan changes.  MassDEP generally agrees, asserting that allowing the requested relief “after issuance of a Final Decision would go beyond the proper scope of a motion for reconsideration.”  MassDEP’s Response to Petitioners’ Opposition to Applicant’s Motion for Reconsideration.  Lastly, the Vander Salms contend that a significant aspect of the substantial changes proposed by Capital would be detrimental to the environment and should be subject to local scrutiny before being considered by MassDEP.
There are several reasons why MassDEP’s and the Vander Salms’ arguments against reconsideration are persuasive.

The Vander Salms correctly argue that allowing reconsideration under these circumstances would violate a major tenet of litigation and allowing reconsideration—a party cannot generally assert error for the first time and submit new evidence after a Final Decision is issued and the record is closed.  The adjudicatory rules allow summary denial of a motion for reconsideration that is based upon new claims or arguments that were not previously raised.  310 CMR 1.01(14)(d).  A claim raised for the first time on a motion for reconsideration is generally waived, and the judge is generally not obligated to consider it.  Comm'r of Revenue v. Comcast Corp., 453 Mass. 293, 312, 901 N.E.2d 1185, 1201 (2009) (citing Commonwealth v. Gilday, 409 Mass. 45, 46-47 n.3, 564 N.E.2d 577 (1991) (motion for reconsideration is not "the appropriate place to raise new arguments inspired by a loss before the motion judge"); Liberty Sq. Dev. Trust v. Worcester, 441 Mass. 605, 611, 808 N.E.2d 245 (2004) (where party filed "amended" motion and motion for "reconsideration" seven weeks after action on original motion, judge not required to entertain party's "belated efforts to improve on its original motion;" no error in the denial of motion that "merely seeks, as this one did, a 'second bite at the apple'"); Clamp-All Corp. v. Foresta, 53 Mass. App. Ct. 795, 807, 763 N.E.2d 60 (2002) (judge did not abuse discretion in denying motion for reconsideration where party was "a sophisticated litigant" and "failed to offer any substantial reason" why it had not filed affidavit "at the time it filed its original motion");  Publishers Resource, Inc. v. Walker-Davis Publ., Inc., 762 F.2d 557, 561 (7th Cir. 1985) (motion for reconsideration should not serve as occasion to tender new legal theories for first time); Anderson v. Cornejo, 199 F.R.D. 228, 252-253 (N.D. Ill. 2000), and cases cited).

Capital never before argued that remand to MassDEP would be the appropriate remedy if I decided in favor of the Vander Salms.  Capital also never before proffered the substantial plan changes it has now submitted after receiving an adverse ruling.
  As the court in Gilday stated, a motion for reconsideration is not "the appropriate place to raise new arguments inspired by a loss before the motion judge."  409 Mass. 45, 46-47, n. 3, 564 N.E.2d 577.
While Capital’s submission is postured as a motion for reconsideration, it is in reality a late attempt by Capital to submit additional evidence into the now closed record in the form of substantial project and plan changes.  This effort is not supported by the Adjudicatory Proceeding Rules.  They allow a party to move to reopen the hearing for the purpose of receiving new evidence but only “at any time before a final decision is issued.”  310 CMR 1.01(14)(e).  The party must show “that the evidence to be introduced was not reasonably available for presentation at the hearing.”  Before entry of a Final Decision, the “Commissioner may remand a case to the Presiding Officer for the purpose of receiving new evidence or for additional recommended findings of fact or conclusions of law based upon the record or new evidence.”  310 CMR 1.01(14)(e).  The purpose of these rules is to encourage diligent and early presentation of arguments and evidence and to avoid precisely what Capital seeks here—to delay the presentation of arguments and evidence until receipt of an adverse ruling.  See e.g. Matter of Town of Brewster, Docket No. WET-2012-006, Recommended Final Decision (August 10, 2012), adopted by Final Decision (August 16, 2012) (appellant’s attempt to introduce new evidence after Adjudicatory Hearing concluded was denied).
Capital’s late presentation of substantial plan changes is also inconsistent with the Plan Change Policy.  The primary purposes of that policy are to “ensure thorough local review” and “encourage submission, at the earliest possible time during Conservation Commission review, of project designs that meet the performance standards and minimize impacts to resource areas.”  Wetlands Program Policy 91-1: Plan Changes.  Thus, the “policy only applies to plan change reviews contemplated prior to the issuance of a Final Order of Conditions.”  Id. (emphasis added).  As a consequence, the Plan Change Policy expresses a clear intent to preclude plan changes after issuance of a Final Decision without further review at the local level.  Compare Matter of Robert Rinaldi, Docket No. 2008-058, Recommended Final Decision (February 18, 2009), adopted by Final Decision (March 12, 2009) (discussing acceptance of plan changes at late stages in an appeal, including “at any time prior to a Final Decision” (emphasis added)).  
But even assuming the Plan Change Policy could be relied upon here despite issuance of the Final Decision, the proposed plan changes are so substantial and complex that they warrant review and consideration at the commission level with public input.  See Matter of Crystal Motors Express, Inc., Docket Nos. 2001-017 and -019, Recommended Final Decision (August 21, 2001), adopted by Final Decision (January 11, 2002) (alternatives analysis should first be considered at the local level before consideration by MassDEP).  The changes are exceedingly substantial and complex, including significant reconfiguration of the project and alternatives analysis resulting in significant reduction of frontage.  Among the proposed changes is the development of a large detention basin adjacent to the public roadway and a water quality swale that are designed to treat municipal runoff.  Capital represents that the “Worcester Department of Public Works will be responsible for the long-term maintenance of th[is] stormwater system,” which appears to be partially in a public right of way but mostly on Capital’s property.  There is no representation that this maintenance plan was in any way considered and approved by the appropriate city officials.  The Vander Salms contend that this proposed change will be more detrimental to the environment, a factor that militates strongly against application of the Plan Change Policy.  Yet this change is designed to address one of the most significant areas of noncompliance—Capital’s prior proposal to create a new discharge of untreated stormwater directly upgradient of the BVW and stream.  
Capital also submitted the “complete evaluation of possible stormwater management measures including environmentally sensitive site design and low impact development techniques that minimize land disturbance,” which was supposed to have been performed at the Commission level with the Notice of Intent.  See 310 CMR 10.05(6)(o)2.  Now, after issuance of the Final Decision, this evaluation resulted in numerous substantial changes, including the reconfiguration of lots, relocation of houses closer to the street, and elimination of forested land between houses and the road and between the houses themselves.  Changes also include installation of bioretention cells on Lots 7, 8, 9, and 10 to treat storm water, avoid sedimentation, and purportedly to reduce the peak rate of discharge so that the project would comply with Standard 2.
These are precisely the types of substantial changes, particularly those involving the analysis of alternatives, that MassDEP has previously held should generally, but not necessarily
, be subject to local review with public input.  Failure to present alternative analyses at the local level results in “significant losses in local input,” including input from members of the public, because alternatives often involve different project configurations or locations.
  Matter of Crystal Motors Express, Inc., Docket Nos. 2001-017 and -019, Recommended Final Decision (August 21, 2001), adopted by Final Decision (January 11, 2002) (quoting Matter of Town of Carlisle, Docket No. 97-123, Final Decision (March 16, 1999); Matter of June C. Johnson, Docket No. 2000-037, Final Decision (July 10, 2001) (plan change policy could not be used and instead SOC must be vacated because of increased wetland impacts); compare Matter of Reef Realty, Ltd., Docket No. 2001-090, Remand Decision (August 22, 2002) (remand to administrative law judge prior to Final Decision was appropriate when the record before the judge had contained alternative configurations for a single family residence that had been presented to the Conservation Commission).

Capital has not cited to any legal authority supporting its position that it was clearly erroneous to recommend vacating the SOC.  In fact, the above analysis and prior MassDEP decisions indicate that was the appropriate remedy.  Matter of Kornblith, Docket No, 2010-016, Recommended Final Decision (October 8, 2010), adopted by Final Decision (November 16, 2010); Matter of Crystal Motors Express, Inc., Docket Nos. 2001-017 and -019, Recommended Final Decision (August 21, 2001), adopted by Final Decision (January 11, 2002).  As a consequence, it is clear that the Final Decision was not based upon a finding of fact or ruling of law that was “clearly erroneous.”  See 310 CMR 1.01(14)(d).  The motion for reconsideration should be denied for that and all the above reasons.  To hold otherwise, would be contrary to MassDEP’s standard for reconsideration, which cannot be countenanced.  Matter of Adelaide Realty Trust, Docket No., WET 2009-065, Recommended Final Decision (April 26, 2010), adopted by Final Decision (May 4, 2010) (MassDEP must comply with its own regulations).  Perhaps more importantly, it would undermine the goal of having plan changes submitted at the earliest stages of a project, which is in the interest of protecting the environment and avoiding the withholding of changes until a party suffers defeat.
CONCLUSION

For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Capital’s motion for reconsideration.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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�Previously, Capital only expressed a willingness to increase the size of the recharge systems, if that was deemed necessary, and proposed to the Vander Salms as a settlement concession to reduce some of the work in the Buffer Zone.  Respondent/Applicant’s Closing Brief, pp. 2, 8, 14; Respondent’s Settlement Memorandum.  It refused to address the numerous other deficiencies raised by the Petitioners.  Id.


� See Citizens for Environmental Management of Attleboro Mall, Inc., 400 Mass. 658, 511 N.E.2d 562 (1987).





� Here, three out of seven of the Conservation Commissioners assented to MassDEP considering the plan changes without the filing of a New Notice of Intent and review by the Commission.  Of the remaining Commissioners, two were absent, one abstained, and one voted no.
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