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RECOMMENDED REMAND DECISION
INTRODUCTION


This appeal (Docket No. 2011-032) commenced when Century Acquisition, Inc. challenged the Final Approval of the non-major comprehensive plan application for Century’s operation of two plants, a batch concrete plant and a sand and gravel processing plant (collectively “Concrete Plant”) in Sheffield, MA.  The Final Approval was issued by the Department of Environmental Protection’s (“MassDEP”) Western Regional Office to regulate air emissions under 310 CMR 7.00.  Century objected to a number of conditions included in the Final Approval.  Century also filed a separate appeal (Docket No. 2011-028) of the denial of the portion of the application for construction and operation of a proposed hot-mix-asphalt plant (“HMA Plant”) on the same property as the Concrete Plant.  The HMA appeal was dismissed without prejudice based on Century’s agreement to re-submit a separate limited-plan-approval application for construction and operation of the proposed HMA Plant.  See Matter of Century Acquisition, Inc., Docket No. 2011-028, Recommended Final Decision (April 12, 2012), adopted by Final Decision (April 19, 2012).  

In this appeal, NADF, Inc., Kim Casey, and Scott Simonds (“Interveners”) became parties when I allowed their motion to intervene.  NADF is the acronym for “No Asphalt Defense Fund,” a group that was formed to oppose the HMA Plant and to address alleged sound and fugitive sand and dust emissions from the Concrete Plant.  Casey and Simonds own residential properties that abut the Concrete Plant to the south.  I dismissed NADF’s separate appeal of the Final Approval, with agreement by the parties, to avoid unnecessary duplication of resources.  See Matter of Century Acquisition, Inc., Docket No. 2011-031, Recommended Final Decision (April 12, 2012), adopted by Final Decision (April 19, 2012).

Several months after Century filed this appeal, MassDEP and Century reached a settlement agreement and filed a proposed Final Permit (“Proposed Final Permit”) and a joint motion to approve a settlement agreement and issue the Proposed Final Permit.
  I then allowed numerous extensions for the parties to attempt to reach a global settlement agreement with the Interveners, but those efforts failed.  The Interveners objected to the settlement, and therefore pursuant to 310 CMR 1.01(8)(c) I placed the burden on the Interveners of going forward to establish why the agreement “is inconsistent with law.”
After holding the adjudicatory hearing and reviewing the entire record, I recommend that MassDEP’s Commissioner decline to adopt the settlement agreement and the Proposed Final Permit.  The Interveners have provided multiple, corroborating strands of evidence showing that Century’s ongoing operations emit fugitive sand and dust into the ambient air space that creates a condition of air pollution in violation of 310 CMR 7.00.  A preponderance of the evidence shows that the Proposed Final Permit does not contain sufficient conditions to prevent this, and thus it is inconsistent with the law.    

Second, the Interveners have shown that the Proposed Final Permit is inconsistent with law with respect to sound emissions.  A preponderance of the evidence demonstrates that the record is bereft of sufficient, reliable information showing compliance with emission limitations pertaining to sound.  The Proposed Final Permit is therefore inconsistent with law requiring a showing of compliance before issuance of the permit.  To be clear, the record also contains a dearth of reliable information to determine whether Century is in violation of laws governing sound emissions; thus, the record is inconclusive with respect to showing compliance and noncompliance.
I recommend that the MassDEP Commissioner remand this matter to MassDEP’s Western Regional Office for further proceedings consistent with this Recommended Remand Decision.  A remand is warranted under the circumstances of this case and is in the interest of judicial and administrative economy.  The plant is an existing, operating entity that has functioned at the current location for approximately 50 years.  Given the nature of the issues addressed in this decision, further permitting proceedings among the parties, including the Interveners, should lead to a resolution that is consistent with law.  Remand may also avoid the expenditure of resources that would otherwise be entailed through further appeals.  Moreover, the Proposed Final Permit requires thorough sound testing in the future within 220 days of the permit’s issuance.  Given that such testing will have to be performed regardless of the outcome here, it is prudent to do the testing while the matter is on remand to address the unresolved fugitive sand and dust issues.  
In order to reach a final, expeditious resolution that is consistent with law, the Commissioner should recommend that as soon as possible in Spring 2013, or sooner if practicable, Century should voluntarily: (1) commence and conclude the sound testing included in the Proposed Final Permit and (2) begin implementing alternative measures to avoid and monitor (e.g., via 24 hour video camera) fugitive sand and dust emissions.  
BURDEN OF PROOF

As the party challenging MassDEP’s issuance of a permit, the Interveners have the burden of going forward by producing credible evidence in support of their position.  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011); Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Id.  

“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”

The record in this case consists of many documents and testimony from several witnesses.
  The Interveners provided testimony from the following witnesses:

1. Kim Casey.  Casey has owned or lived on property abutting the Concrete Plant since 1961.

2. Scott Simonds.  Simonds owns residential property abutting Casey’s property and the Concrete Plant.
3. Paul D. Schomer.  Dr. Schomer holds a BS degree in electrical engineering and MS and PhD degrees in electrical engineering-acoustics.  He has published numerous research papers and has over 44 years of experience working on issues related to noise measurement and the effects of noise on people and communities.
4. Herbert L. Singleton, Jr.  Singleton holds a BS degree in mechanical engineering and he is a licensed professional engineer.  He has spent approximately 17 years as an acoustical consultant.

5. Claudia Martin.  Martin has resided on property less than one-half a mile from the Concrete Plant for approximately 32 years.

6. Tom Zetterstrom.  Zetterstrom has resided on property approximately one quarter of a mile from the Concrete Plant for many years.
Century provided testimony from these witnesses:
1. Greg Marlowe.  Marlowe is the general manager of the Concrete Plant.

2. Gregory C. Tocci.  Tocci holds a BS degree and an MS degree in mechanical engineering.  Tocci has approximately 35 years of experience working in the fields of sound and vibration and has authored numerous articles.  He adopted the testimony of Brion K. Koning, who is a senior consultant with the acoustical consulting firm of Cavanaugh Tocci Associates, Inc.  Koning has over 33 years of experience working in sound measurement and evaluation.

Lastly, MassDEP provided testimony from the following witnesses:

1. David E. Howland.  Howland has been employed with MassDEP since 1973, working in several senior roles in MassDEP’s Western Regional Office.  He holds a MS degree in public health and a BS degree with an emphasis on biology and chemistry.

2. Marc A. Simpson.  Simpson has been employed with MassDEP since 2001 and with Connecticut DEP from 1996 to 2001; in both roles he gained substantial experience evaluating facility compliance with air regulations.  He holds a BS in mechanical engineering.

3. Stacey Dakai.  Dakai has been employed with MassDEP since 2006, working as an environmental analyst.  Prior to that she worked as an environmental scientist with consulting firms from 1999 to 2005.  She holds a BA in physical anthropology and a MPPA with a focus on environmental policy.

BACKGROUND

Century Acquisition, Inc. is a New York corporation with its principal office in Colonie, NY.  The Concrete Plant is located in Sheffield, MA, in the southwestern part of Massachusetts on the border with Canaan, Connecticut.  Century purchased the Concrete Plan in 2001 from Connecticut Sand and Stone (or “CSS”), which had begun operating the plant in approximately 1960.  In 2001, Century modified and operated the facility without submittal and approval of a plan application in noncompliance with the applicable regulatory provisions.
  See 310 CMR 7.02(1)(b) and (3)(a); Administrative Consent Order with Penalty (appended to Century’s Notice of Claim for Docket No. 2011-028).  As a consequence, Century was required to file the non-major comprehensive plan application pursuant to the applicable regulations and an Administrative Consent Order with Penalty it entered with MassDEP on October 1, 2009 (citing 310 CMR 7.02 and 7.02(3)(a)).  MassDEP’s Motion to Dismiss for Failure to State a Claim (10/20/11) (Docket No. 2011-028) (“Motion to Dismiss”), p. 1 and n. 2.

The Interveners have two primary objections to the Proposed Final Permit.  They contend that Century’s ongoing operations emit fugitive sand and dust into the ambient air space that creates a condition of air pollution in violation of 310 CMR 7.00.  They assert that the Proposed Final Permit is contrary to law because it does not contain provisions that are expected reasonably to prevent a condition of air pollution from the fugitive sand and dust emissions.  Second, they argue that pursuant to the regulations in order for Century to receive a final approval of its non-major comprehensive plan application Century must demonstrate compliance with all air emission limitations, including those pertaining to sound.  They argue that the record contains insufficient evidence showing the Concrete Plant’s sound emissions will comply with MassDEP’s sound policy and thus the Proposed Final Permit is contrary to law.   

Since local residents began complaining about the Concrete Plant’s emissions in approximately 2008, Century has indisputably taken a number of measures to attempt to mitigate the impacts from sound and fugitive sand and dust.  Notably, these are largely the same measures in the Proposed Final Permit.  Marlowe Aff. (3/22/12), ¶ 35; Simpson Aff. (4/19/12), ¶¶ 10-12.  Century installed a large, thirty-foot high berm on the downwind or southern border of its property to serve as a buffer and prevent the migration of sound, sand, and dust onto nearby properties.  The berm is vegetated with ground cover and 90 coniferous trees, each about 8 feet tall.  They are expected to grow to approximately 20 to 40 feet tall.  Marlowe Aff. (3/22/12); Marlowe Aff. (12/22/11), pp. 3-4.  The berm is 12 feet in width at the crest and over 700 feet long.  Marlowe Aff. (12/22/11), pp. 2, 6.   The berm was constructed after Marlowe, the general manager of the facility, met with Casey and Simonds to address their concerns.  Marlowe Aff. (12/22/11), pp. 2, 6.  Casey and Simonds agreed to the berm as proposed by Century.  Id.  Century installed the berm over the spring of 2011, mostly completing it by the middle of June 2011.  Marlowe Aff. (12/22/11), pp. 3-4.  

Century also purportedly relocated a very large pile of fine, light, readily airborne sand, often referred to as “dead sand,” and other sand piles away from the “brunt of the prevailing winds.”
  Marlowe Aff. (3/22/12), p. 6.  Further, Century states that it employs the “good housekeeping” measures that have been incorporated into paragraphs 54-59 of the Proposed Final Permit.  Marlowe Aff. (3/22/12), p. 6; Simpson Aff (4/19/12), ¶ 12.  These measures include sweeping the internal roadways with a vacuum sweeper, wetting and tarping the piles when necessary, wetting roads, installing rubber noise barriers to reduce sound from crushing operations, minimizing drop heights from front end loaders, and installing tarps on trucks loaded with materials.  Marlowe Aff. (3/22/12), p. 7; Simpson Aff. (4/19/12), ¶ 12.  Marlowe maintains that these measures have been a success because MassDEP has not brought an enforcement action against Century.  Marlowe Aff. (3/22/12), p. 7.  The Proposed Final Permit would also limit the quantity of rock brought to the site for crushing, the intent being to approximate historic levels and place some limits on truck traffic.  Howland Aff., ¶ 7.
REGULATORY FRAMEWORK

Under the Massachusetts Clean Air Act, MassDEP has promulgated regulations “to prevent pollution or contamination of the atmosphere.”  G.L. c. 111 § 142A (emphasis added); see 310 CMR 7.00.  The air pollution control regulations, 310 CMR 7.00, establish a permitting program whereby persons can apply for, and receive, permission to emit various types and amounts of air pollution.  The regulations provide procedures for the issuance of a plan approval for any construction, substantial reconstruction, alteration or operation of a facility through the review of a comprehensive or limited plan application.  310 CMR 7.02.  A comprehensive plan application is required for the construction, substantial reconstruction, or alteration of facilities meeting certain specified thresholds; a limited plan application is required for facilities falling below those thresholds. 310 CMR 7.02(4).  Generally, if a facility has the potential to emit greater than ten tons per year of a single air contaminant, the facility is subject to comprehensive plan approval.  310 CMR 7.02(5)(a)(1).  

DISCUSSION
I.
The Proposed Final Permit Is Inconsistent With Law For Fugitive Sand And Dust Emissions
The Interveners contend that the proposed Final Permit is contrary to law because it does not include sufficient conditions to prevent a condition of air pollution, in noncompliance with 310 CMR 7.09(1).  That provision prohibits any “person having control of any dust or odor generating operations such as, . . . aggregate manufacturing plants . . . [and] concrete batching plants” from “permit[ting] emissions therefrom which cause or contribute to a condition of air pollution.”  310 CMR 7.09(1).   Also at issue is 310 CMR 7.01(1), which prohibits a condition of air pollution as follows:
no person owning, leasing, or controlling the operation of any air contaminant source shall willfully, negligently, or through  failure to provide necessary equipment or take necessary precautions, permit any emission from said air contamination source or sources of such quantities of air contaminants which will cause, by themselves or in conjunction with other air contaminants, a condition of air pollution.

The definition of “air pollution” in 310 CMR 7.00 reads:

AIR POLLUTION means the presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to:
(a) cause a nuisance;
(b) be injurious, or be on the basis of current information, potentially injurious to human or animal life, to vegetation, or to property; or
(c) unreasonably interfere with the comfortable enjoyment of life and property or the conduct of business.
Numerous decisions have recognized that fugitive dust and sand from industrial facilities may constitute a nuisance or unreasonably interfere with the comfortable enjoyment of life and property or the conduct of business, and those facilities have been enjoined from continuing such operations.
  See e.g. Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Recommended Final Decision (April 23, 2004), Final Decision, (July 6, 2004) (dust plume from demolition operation constituted condition of air pollution).
 
Interveners’ Compelling, Corroborating Evidence.  The Interveners submitted corroborating evidence from multiple witnesses, photographs, and videos supporting their position that fugitive sand and dust from Century adversely impacts them and constitutes a condition of air pollution.  I find that the Interveners’ witness testimony is very credible, and I attach significant weight to it.  I base this finding upon my observations at the hearing where the Interveners and witnesses underwent lengthy and detailed cross examination, corroborating photographic and video evidence, corroborating witness testimony, and my review of the written testimony.     
Interveners’ Witness Testimony.  Witnesses testified that since Century took over operations from the prior owner in 2001 the sand piles have become much larger and more numerous and the amount of blowing sand has increased.
  Zetterstrom Aff. (3/2/12), ¶ 2, 4; Martin Aff. (3/1/12), ¶¶ 2 and 5; Casey Supplemental Aff. (5/4/12), ¶ 7.  There was substantial corroborating, credible testimony that since Century assumed ownership of the site sand blows into some of the Interveners’ or witnesses’ properties.  Casey Aff. (3/2/12), ¶ 3; Martin Aff. (3/1/12), ¶¶ 2 and 5; Zetterstrom Aff. (3/2/12); Simonds Aff.  Witnesses testified that this primarily occurs when the wind blows from the north or northwest across the Century property and then onto their abutting or downwind properties.  Casey Aff. (3/2/12), ¶¶ 3-4; Zetterstrom Aff. (3/2/12), ¶ 2; Simonds Aff.  It is not a rare event for this to occur.  Casey Aff. (6/15/12); Casey Supplemental Aff. (5/4/12).  

Casey corroborated her videos and photographs with persuasive, credible testimony.  She testified that when “it is dry and there are high winds, particularly out of the north or northwest, the airborne sand can be very bad; when winds are calm or blowing away from [her] house the situation is completely different.  On any given day I can feel it stinging my face when I walk outside, and I see accumulations of it on windowsills (inside and out), on windshields, on patio bricks and furniture, on our outdoor grill, and on the frozen surface of our swimming pool.  I see this and know that my family and I must also be breathing it into our bodies . . . .”  Casey Aff. (3/2/12), ¶ 4.  Casey testified to directly observing large amounts of sand and dust blowing off of the Century facility.  Sometimes, she can see a pale cloud of it moving from Century onto her property.  Casey Aff. (3/2/12), ¶ 3; Casey Supplemental Aff. (5/4/12), ¶¶ 3-4 (with photographs); HT-2: 00:52:00.  Fugitive sand and dust continue to blow into Casey’s property from Century, accumulating on interior and exterior windowsills, windshields, and other pieces of property.  Casey Supplemental Aff. (5/4/12), ¶ 3; HT-2: 00:50:00-01:01:00 and 01:07:00-01:12:00.  

Buttressing Casey’s credibility is her candor and admission that some of the measures employed by Century have improved the conditions.  In September 2011, Casey stated that since the berm was installed there has been little windblown sand when it is wet and not windy.  Marlowe Aff. (5/10/12), p. 4; Marlowe Aff. (12/22/11), pp. 6 and Ex. B.  Casey testified that the berm has helped to decrease the amount of fugitive dust and sand.  Casey Aff. (3/2/12), ¶ 3; Casey Supplemental Aff. (5/4/12), ¶ 6.  Casey added that she believes MassDEP has “made a sincere effort over the last few months to observe the fugitive dust conditions” but she concluded it was difficult to observe directly during an occasional inspection originating in Springfield.  Casey Aff. (3/2/22), ¶ 4.
Simonds testified that he moved out of the house he owns adjacent to the Casey residence “primarily because [he] was concerned about the sand blowing from the Century facility, and the effect it was having on [his] two children, who are both under five.”  Simonds Aff. (12/17/11), ¶ 3.   “The blowing sand got into [his] son’s eyes, nose and mouth; it forced [them] to keep [their] windows closed year-round, to keep the sand out of the house.”  Simonds Aff. (12/17/11), ¶ 3.  The “thought of how much sand made it into [his son’s] lungs makes [him] feel like a terrible father for putting him in [that] position.”  Id.  On windy days with the windows open sand would accumulate on the counters and windowsills.  Simonds Aff. (12/17/11), Ex. A.  Simonds presently rents the home to a tenant; he continues to pay two mortgages, one for the house abutting Century to the south and one for the newly purchased home because he believed it was worth it to get away from the dust and noise at the Century facility.  Simonds Aff. (12/17/11), ¶ 3.  Current conditions have not improved significantly.  HT-1: 00:41:00, 01:12:00; see also Zetterstrom Aff. (3/2/12).

Photographic And Video Evidence.  Although MassDEP has not directly observed a fugitive sand or dust problem at Century, it has generally agreed that photographs and videos from the Interveners depict fugitive sand and dust emission from the facility.  MassDEP agreed that photographs submitted on March 28, 2011 showed “fugitive dust leaving the Century facility and crossing the property line into Kim Casey’s yard.”  Simpson Aff. (4/19/12), ¶ 10.  MassDEP suggested that this may have occurred because the berm had not yet been vegetated and completed, and dust was being blown from the unvegetated berm itself.  Id.  Although there may have been some dust blowing from the unvegetated berm, it does not explain or address the large cloud of sand and dust that is seen in the photographs blowing directly from the sand piles on Century’s property.


MassDEP acknowledged that Casey provided “other pictures of sand blowing on the Century facility property from a large sand pile.”  Simpson Aff. (4/19/12), ¶ 11.  MassDEP, however, suggests that this problem may have since been addressed by moving the pile to where it was “partially protected from the wind by a small rise,” covering a part of it with the tarp, and wetting it.  Id.         


MassDEP also acknowledged that Casey provided photographs from January and February 2012—after the berm had been fully installed—“showing accumulated sand on her frozen pool in her back yard . . . .”   Simpson Aff. (4/19/12), ¶ 13.  But MassDEP took the position that Casey “had been unable to obtain a picture with dust in the air at this time showing the source of the dust.”  Simpson Aff. (4/19/12), ¶ 13.  Later, in response to MassDEP, Casey obtained photographs and a video taken on March 26, 2012, showing Century as the source of the fugitive sand and dust and showing it blowing onto her property.  MassDEP acknowledged that the photographs show fugitive dust and sand problems but this time asserted that they were taken “following a week of unusual weather”—dry and windy conditions.
   MassDEP’s Response Brief (5/11/12), p. 7; Simpson Aff. (5/11/12), ¶ 3.

Assuming it is true that the March 26, 2012 photographs followed a week of unusually dry and windy weather, they do not stand in isolation.  Rather, the photographic, video, and testimonial evidence depict an ongoing problem that persists to this day, despite installation of the berm and implementation of some best management practices.  The photographs taken in January, February, March, and May of 2012—after the berm was in place and vegetated and after other preventative steps were taken (including wetting and moving piles)—depict highly mobile fugitive sand and dust at the plant and significant films of fugitive dust and sand deposited at the Interveners’ or witnesses’ properties.  See photographs 11-27 from Interveners’ “Picture Key”
; Casey Aff. (3/2/12); Casey Supplemental Aff. (5/4/12); Casey Supplemental Aff. (6/15/12).  Some of the photographs depict the numerous piles of sand at Century in March 2012, including the very large dead sand pile.  Photograph 17 of Interveners’ Picture Key.  The size of the pile relative to the excavating equipment in the foreground depicts the pile’s enormity, approximately 35 feet in height.  Marlowe Aff. (3/22/12), ¶ 32.  Photographs 18 and 27 depict significant accumulation of fugitive dust and sand in water on a pool cover; the dust and sand turned a reddish color after adding chlorine to the water, raising questions regarding its chemical composition.  See also Casey Aff. (6/15/12); HT-3: 00:22:00.  Photographs 19-20 depict a significant amount of fugitive dust and sand blowing from the large piles at Century into the ambient air space.  Visually, it resembles snow being blown from piles or drifts into the air where it then travels from its source.  Photograph 22 shows an accumulation of dust and sand that blew into Ms. Casey’s house while the window was closed and formed a thin film on the window sill.  See Casey Aff. (3/2/12); Casey Supplemental Aff. (5/4/12); Casey Supplemental Aff. (6/15/12).

Casey’s videos taken on March 26, 2012 and April 29, 2012 were attached as Exhibit C to Casey’s Supplemental Aff. (5/4/12).  They show fugitive sand and dust blowing into the ambient air space from the large pile of dead sand and the numerous smaller piles.  Of note is the fact that the system that was installed to wet the piles appears to be functioning but providing little benefit and covering too small of an area.
Credibility Defense.  Century and MassDEP have raised a number of defenses.  Century’s primary defense is that it believes it has implemented best management practices, including those required by the Proposed Final Permit, to prevent fugitive sand and dust from leaving the site, and there is insufficient evidence of fugitive sand or dust affecting the Interveners.  Indeed, Century contends “there is no evidence, either photographic, video, or otherwise, showing dust or sand from the Century facility going onto the Casey property or any other off-site property.”  Century Opposition Brief (5/11/12), p. 12 (emphasis added); Marlow Aff. (5/10/12), p. 6.  Century argues that none of the witnesses are credible regarding their accounts.  Century believes that the Interveners’ claims are a pretext for their desire to fight the previously proposed asphalt plant, or HMA Plant.  They contend that Casey did not make any complaints regarding dust until Century applied for the HMA Plant.  Marlowe Aff. (5/10/12), pp. 4-7.  Century adds that before it purchased the facility in 2001 its predecessor, Connecticut Sand and Stone, operated the facility from approximately 1960 to 2001 without any complaints from the neighbors.
Century’s argument is not persuasive.  The Interveners and witnesses have presented persuasive, corroborating testimony, videos, and photographs of fugitive sand and dust leaving the Century facility and impacting their properties.  I find that their testimony is not merely a pretext for opposing the HMA Plant, as Century contends; and I find their explanations for not complaining sooner to be credible.  Casey Supplemental Aff. (5/4/12), ¶ 9.  As Casey explained:

It is true that I did not complain to DEP at any point before Century’s permit application was filed, but that was because I did not know before then that DEP was involved or was supposed to solve the problem.  I also felt that, being without money to hire a lawyer myself, we just had to live with the dust and the noise, and we took what steps we could to protect ourselves—for example, enclosing a screened porch that we had built in 2001, to protect it from the sand.  We felt powerless as Century moved in and desecrated a home that I love, that my husband and I have worked on for all of our adult lives.  More generally, anyone who has ever seen the sand all over my home, who has seen my neighbor Scott Simonds move away because of it, and who has heard the noise when the rock crusher is going full tilt, would know that my dust and noise complaints are 100% sincere.

Casey Aff. (5/4/12), ¶ 9.

In fact, while the primary objective of NADF may have been to prevent the HMA plant from being built, there is significant evidence that NADF was also concerned with pollutants from the existing facility, including sand, dust, and noise.  Marlowe Aff. (12/22/11), Exs. D, F, G (NADF discusses fugitive dust and noise and fine particle pollution from sand piles and noise from rock crushers).     

Alternative Source Defense.  Century adds that even if there is fugitive sand or dust affecting the Interveners, it is from other sources, and not Century.  Century claims that the dust could have come from other industrial operations in the area, including another sand and gravel operation (a company called Bonsal American (or “Bonsal”)), and Casey’s own property, which has a dirt road and a number of pieces of landscaping equipment for the Casey landscaping business.  Marlowe Aff. (5/10/12), p. 6.  MassDEP also believes there is insufficient evidence to show that “the conditions complained of are caused by Century.”  MassDEP Opposition (4/19/12), p. 9.  In fact, on March 6, 2012, MassDEP did discover that the nearby Bonsal facility, a facility that manufactures bags of concrete mix, was emitting some fugitive dust because one of the emission controls for the stack house was not operating correctly.  Simpson Aff. (4/19/12), ¶¶ 13-14.  The problem with the Bonsal facility was remedied as of March 12, 2012.  Casey Supplemental Aff. (5/4/12).  Simpson also observed some fugitive dust from ground operations at Bonsal on February 22, 2012.  
Although Bonsal indisputably had a fugitive dust problem, a preponderance of the evidence shows that the Interveners’ fugitive sand and dust problems are caused by Century.  There are several strands of evidence that lead to this conclusion.  First, corroborating witness accounts, photographs, and videos point to Century.  Second, local meteorological conditions generally lead to Century.  It is undisputed that the winds in the area primarily blow from the northwest.  Century is directly northwest of Casey, Simonds, and some other witnesses.  Casey’s property is only 400 feet away from Century’s rock crushing operations.  Casey Aff. (3/2/12); Simonds Aff. (12/17/11).  Although Century points to other entities in the general area as possible alternative sources of fugitive dust, the only other facility that is proximately located to the northwest is Bonsal American, which lies farther away to the west of Century.  Marlowe Aff. (12/22/11), Ex. H (aerial view showing other facilities).  Aside from the apparently limited stack house problem in March 2012 and ground-level dust on February 22, 2012, there is no reliable evidence in the record regarding how long the Bonsal problem had persisted, how much fugitive dust was emitted, whether the fugitive dust affected the Interveners, how much fugitive dust left the Bonsal site, or whether the fugitive dust was blowing towards the Interveners.  Casey Supplemental Aff. (5/4/12), ¶ 2; Simpson Aff., ¶ 14.  In fact, Casey has never observed fugitive dust or sand blowing from the Bonsal property.  HT-2: 1:09:00-1:12:00.  Moreover, the Bonsal American facility is more than twice as far away as Century (approximately 1,000 feet) and the Bonsal sand pile heights are substantially lower (approximately 18 to 20 feet tall); there is no evidence that the sand piles are composed of the same quantity of fine, “dead” sand found at the Century property that is easily windblown.  Casey Aff. (3/22/12), ¶ 3.  Even more to the point, after the Bonsal American bag-house was fixed in March 12, 2012, Casey continued to observe the ongoing fugitive dust problems at her property.  Casey Supplemental Aff. (5/4/12), ¶ 2.  There is no evidence of fugitive sand or dust from any other facilities in the region, only speculation that such facilities might emit fugitive sand and dust.  

Direct Observation Defense.  MassDEP argues “there is no evidence in the record that [dead] sand piles of 45 feet as allowed by Condition 60 will cause or contribute to a condition of air pollution.”  MassDEP Opposition (4/19/12), p. 8 (emphasis added).  MassDEP apparently bases this statement on its site visits.  In approximately 20 site visits MassDEP has not observed fugitive dust or sand leaving the site.  Simpson Aff. (4/19/12), ¶ 15.  
I credit MassDEP’s testimony that on none of its site visits staff observed fugitive sand or dust leaving the site.  This is, however, of limited utility and weight because the site visits represent a small fraction of the plant’s total operating time.  Further, there is almost no evidence regarding the weather and site conditions at the time of the MassDEP site visits, with the exception of a single site visit on April 27, 2012.  But even then the conditions were only vaguely described as “gusty winds from the northwest.”  See Dakai Aff. (5/19/12), ¶ 6; Simpson Aff., ¶ 12 (general statement that “based on personal observations” the best management practices “appear to minimize the fugitive dust”), ¶¶ 14-15 (general observations without specific information relating to conditions); Simpson Aff. (5/11/12), ¶ 3.  More importantly, this limited site visit evidence pales in comparison to the overwhelming countervailing evidence discussed above when the dead sand pile was no more than 35 feet tall.  

Ultimate Findings.  I find, as discussed above and below, and as testified to by Century and Simpson, that Century has implemented measures, including those in the Proposed Final Permit, with the intent of preventing fugitive sand and dust from leaving the site.  Nevertheless, the totality of the evidence in the record demonstrates well beyond a preponderance of the evidence that Century continues to emit fugitive dust and sand into the ambient air in such concentrations and of such duration that cause a nuisance and unreasonably interfere with the comfortable enjoyment of life and property or the conduct of business.  The witness testimony, photographs, and videos collectively and persuasively evidence repeated instances of visible clouds of dust or fine sand leaving Century, blowing into the air and impacting the witnesses, blowing into their eyes and faces, and their properties.  The witnesses testified how they can see and feel the sand and dust blowing and impacting them.  They testified to being concerned about breathing it into their lungs.  They are required to clean and remove a visible film of sand and dust from property exposed to the ambient air and from areas inside their houses, including sand that somehow finds its way onto indoor windowsills through closed windows.  The witnesses testified that they generally experienced no problems with fugitive sand and dust when CSS operated the plant from about 1960 until shortly after 2001, when Century commenced operations.
This condition of air pollution has persisted notwithstanding Century’s and MassDEP’s contention and testimony that Century has employed the best management practices prescribed by the Proposed Final Permit.  See supra. at pp. 6-8, 14-17.  And unfortunately, the Proposed Final Permit could exacerbate existing conditions.  MassDEP testified that one measure that was being employed to reduce windblown fugitive sand and dust was “reducing pile heights.”  Simpson Aff. (4/19/12), ¶ 12.  Instead of doing that, however, the Proposed Final Permit would actually allow Century to increase pile height above the height that has existed at times when there have been fugitive sand and dust problems.  The Proposed Final Permit includes a condition that allows pile heights to reach a maximum of 62 feet for any concrete sand pile, 50 feet for any mason pile, and 45 feet for dead sand piles.  Pile heights when there has been a problem with blowing sand have been approximately the following: dead sand pile = 35 feet; mason sand pile = 16 feet; and concrete sand = 23 feet.  Marlowe Aff. (3/22/12), p. 6.  Notably, the CSS dead sand pile used to be approximately 20 to 25 feet in height.
  Id.  Witnesses testified that since Century commenced operations, the sand piles have become larger and more numerous.  Supra. at p. 11.  There is no evidence in the record of fugitive sand or dust problems when CSS operated the Concrete Plant from approximately 1960 to 2001.
For all the above reasons, the proposed settlement agreement and Proposed Final Permit are inconsistent with law.
II.
The Proposed Final Permit Is Inconsistent With Law For Sound Emissions 

Laws Regulating Sound.  As required by statute, MassDEP has promulgated regulations and a policy to control sound emissions.  See 310 CMR 7.00 and 7.10; Department Policy 90-001 (the “Noise Policy”); G.L. c. 111 §§ 142A-O.  MassDEP’s Noise Policy provides:

Noise is a type of air pollution that results from sounds that cause a nuisance, are or could injure public health, or unreasonably interfere with the comfortable enjoyment of life, property, or the conduct of business.  Types of sounds that may cause noise include:
· “Loud” continuous sounds from industrial or commercial activity, demolition, or highly amplified music;

· Sounds in narrow frequency ranges such as “squealing” fans or other rotary equipment; and

· Intermittent or “impact” sounds such as those from pile drivers, jackhammers, slamming truck tailgates, public address systems, etc.

  
MassDEP’s Noise Policy states that a noise source will be considered to be violating the Department’s noise regulation (310 CMR 7.10) if, as relevant here, the source “[i]ncreases the broadband sound level by more than 10 dBA above ambient.”  Ambient is also known as the background sound level, or the sound level that would exist if the source at issue, here the Concrete Plant, were not operating.  
Interveners’ Argument.  The Interveners contend that the Proposed Final Permit is inconsistent with law for sound emissions.  They assert that Century was required to show the Concrete Plant’s emissions, including sound, are and will be in compliance with all applicable laws, including the Noise Policy, before issuance of a final permit.  They contend that the record is devoid of sufficiently reliable evidence showing the Concrete Plant complies with the Noise Policy, i.e., will not be greater than 10 dBA above the ambient sound level.  In fact, they correctly point out that the Proposed Final Permit requires a comprehensive sound test within 220 days after issuance of a final permit.  They believe that this is required to remedy the dearth of reliable information showing that Century presently complies with the Noise Policy.  They conclude that this deficient record and post-hoc testing is in noncompliance with the law.
The Interveners dovetail their legal argument with evidence showing that the Concrete Plant may in fact be in noncompliance with the Noise Policy because it emits sounds that they believe cause a “nuisance, are or could injure public health, or unreasonably interfere with the comfortable enjoyment of life, property, or the conduct of business.”  Noise Policy; Casey Aff. (3/2/12), ¶ 2.  Casey testified that the plant is “often overpoweringly loud – and when it is, it makes an incessant clackety-clack that I can hear in my house, that makes it practically impossible to enjoy my backyard over the summer . . . .”  Casey Aff. (3/2/12), ¶ 2.  This primarily occurs when the facility is crushing rocks, particularly larger rocks.  Casey testified that when Century is operating its rock crusher it is difficult or even impossible for her to have a conversation in her backyard.  Casey Aff. (12/17/11), ¶ 3.  “The simple truth is that when the rock crushing is going full blast the noise is VERY loud . . . .”  Id. at ¶ 6; see also Martin Aff., ¶ 3 (describing sound problems).  At times it is also “clearly audible inside the house.”  Casey Aff. (12/17/11), ¶ 3.  

The Interveners’ argument that the Proposed Final Permit is inconsistent with the law because the record is devoid of evidence showing compliance is persuasive.  For that reason and because the matter should, in any event, be remanded to address fugitive sand and dust issues, Century should be required to undertake the sound studies envisioned by the Proposed Final Permit while on remand, before issuance of a final permit.  In sum, the Proposed Final Permit shows that Century will at some point have to do the sound studies, so in terms of administrative efficiency, and to be consistent with law, Century should do them while on remand before issuance of a final permit.  
Compliance Must Be Shown Before Issuance Of The Permit.  Whether Century is required as a matter of law to show compliance with the Noise Policy before issuance of the Proposed Final Permit is relatively clear.  Indeed, according to MassDEP, when Century filed its non-major comprehensive plan application pursuant to the applicable regulations and the Administrative Consent Order with Penalty, it was required to show compliance with regulations and policies governing sound emissions.  See Motion to Dismiss, p. 1 and n. 2.  The application was required “to bring Century into compliance for those past modifications to, and non-compliant on-going activities at, Century’s existing batch-concrete plant and nonmetallic mineral processing (sand and gravel) facility . . . .”  Id.  In particular, as part of its application Century was required to quantify all regulated facility emissions, including sound.  As MassDEP aptly stated, “the regulations at 310 CMR 7.02(3)(j)2. and 3. require, for an approval to issue, a showing that: (a) ‘the emissions [including sound] from the facility do not exceed applicable emission limitations specified in 310 CMR 7.00; and (b) the emissions [including sound] from the facility do not result in violation of any provision of 310 CMR 7.00.’  This includes the failure of an applicant to satisfactorily demonstrate that the sound to be emitted from a facility will comply with MassDEP’s noise regulation 310 CMR 7.10 and the MassDEP Bureau of Waste Prevention Noise Policy 90-001 (February 1, 1990) regarding noise emissions (the “Noise Policy”).”
  Id. at p. 5; see also Appendix G to Century’s Opposition to Motion for Summary Decision and Century’s Cross Motion for Summary Decision, appending MassDEP letter to Century dated August 4, 2011, pp. 1-2.
The Interveners bolster their legal argument by pointing to related statutory and regulatory provisions affirming that a showing of compliance is required before issuance of the permit.  That is particularly true here where the plant is an existing, operating facility; this is in contrast to the situation where a plant has not yet been constructed or authorized to operate, requiring modeling of the potential to emit and further testing and monitoring in the future.  See e.g. Matter of Palmer Renewable Energy, LLC, Docket No. 2011-021 and 2011-022, Recommended Final Decision After Remand (July 9, 2012), adopted in relevant part by Final Decision (September 11, 2012) (applicant sufficiently modeled federal potential to emit carbon monoxide).
In addition to the above, the Interveners point out that MassDEP has an obligation to “prevent” air pollution and that a plan approval is required “prior to” any operation of a facility that may emit contaminants to the ambient air.  G.L. c. 111 142A; 310 CMR 7.02(1)(b).  Under 310 CMR 7.02(3), the “General Requirements for Plan Approval,” “[n]o person shall construct, substantially reconstruct, alter, or subsequently operate any facility subject to the requirements of 310 CMR 7.02(4) or (5) unless an application for a plan approval has been submitted to the Department and plan approval has been granted by the Department.”  310 CMR 7.02(3)(a).

Further down in the same section, 310 CMR 7.02(5)(c)4 specifies the “Comprehensive Plan Application Requirements,” which further evidence the intent to determine compliance before issuance of the permit.  It requires that the application must include “calculations detailing the nature and amount of all emissions . . . .”  “Calculation of potential emissions . . . must be based on the potential emissions (as defined in 310 CMR 7.00) . . . .”  310 CMR 7.02(5)(b).  Potential emissions “means the maximum capacity of a facility or a stationary source to emit any air contaminant or pollutant under its physical and operational design. . . .”  310 CMR 7.00.  Lastly, not only must the applicant show compliance for the facility under review, it must also show that its other facilities are in compliance or on a specific schedule to come into compliance.
  It would be counterintuitive to conclude that an applicant is required to show compliance of its other plants but not the plant that is the subject of the application.

There Is A Dearth Of Reliable Evidence In The Record Showing Compliance.  The Interveners have persuasively shown that the Proposed Final Permit is inconsistent with law because the record is devoid of evidence adequately showing compliance with 7.02(3)(j)2. and 3 and the Noise Policy.
  The Interveners introduced into the record correspondence to MassDEP, the Interveners’ May 27, 2011 expert report from Horonjeff, and Century sound studies that evidence: (1) the Interveners put MassDEP and Century on notice of numerous issues and flaws with Century’s sound studies from the application process and (2) a muddled, ambiguous, and questionable record of Century sound studies in this appeal.  See Interveners’ Appendices to Interveners’ Objection to Proposed Settlement.  Here, neither MassDEP nor Century provided rebuttal testimony to support and clarify Century’s numerous reports and sound studies.
  The result is a record that is bereft of evidence adequately showing and confirming compliance with 7.02(3)(j)2. and 3 and the Noise Policy.           
After Century filed the non-major comprehensive plan application, more than two years passed while MassDEP and Century exchanged information and correspondence regarding what was needed to complete the application.  Some of the deficiencies related to MassDEP’s request for additional information relative to sound studies that had been performed to evaluate compliance for sound emission from the Concrete Plant.  Throughout this time, Century was allowed to continue operating the Concrete Plant.  

MassDEP eventually denied the HMA application after it determined that Century did not provide requested information relative to “sound to be emitted from the HMA plant . . . .”
  MassDEP added that it has the “authority, and, in fact, the obligation, to deny approval of applications when they do not meet applicable prerequisites.”
  Id.  The HMA denial, which was for lack of information, occurred after MassDEP found, among other things, that Century failed sufficiently to respond to several pointed critiques that the Interveners’ expert had lodged against Century’s sound studies.
 
Notably, several of the critiques of Century’s sound studies also pertained to the continuously operating Concrete Plant.
  For example, on February 6, 2009, as part of Century’s pending application, MassDEP requested additional information relative to the sound studies performed for the application for the stone crushing and concrete batch plants.
  MassDEP observed that the Century sound study included a background, or ambient, sound pressure level of between 34 dBA and 38 dBA and the expected sound pressure level of the source at the southern property line would be 56 dBA.  Therefore, MassDEP stated that the “sound pressure level at the southern property line would be more than 10 dBA above ambient which is higher than allowed according to MassDEP’s Division of Air Quality Control Policy Statement 90-01.”  Id.  The ambient sound measurements of 34-38 dBA had been taken at Century’s northern property line, which MassDEP believed was conservative and not indicative of higher ambient sound levels at the southern property line, closer to where the Interveners reside.  The marginal difference between source and ambient sounds would therefore be expected to be greater with the low ambient measurement derived from the northern property line.  Thus, MassDEP added that “[s]ince the background sound pressure levels are overly conservative and are not representative of the background sound pressure levels at the southern property line, it is suggested that ambient background sound pressure levels be established for the southern property line for a more accurate comparison of the background and predicted sound pressure levels at that location or include a description of how the sound will be mitigated.”
  These sound studies that MassDEP characterized as overly conservative were performed by Cavanaugh Tocci Associates.
  


Century subsequently retained other sound experts and performed a number of other related studies that continued to raise many legitimate questions and concerns regarding the methodology employed and whether the results show that the Concrete Plant presently complies with and will comply in the future with MassDEP’s Noise Policy.
  For example, a June 2010 Century report disclosed a new ambient sound level was obtained at the southwestern corner of the Century property equal to 53.4 dBA, almost 20 dBA above the prior ambient level obtained from the northeast corner of the Century property.  This, according to MassDEP, is the ambient sound level that should be used to evaluate compliance.  Simpson Aff. (5/11/12), ¶ 2.  But I find, however, that this new ambient sound level is not a sufficiently reliable measurement of ambient sound levels, and therefore I attach very little weight to it—among several problems, it was indisputably measured over a very short period of time, while some equipment was operating, including concrete batch and rock crushing equipment, and proximate to where trucks were exiting and entering the facility.
  This was in noncompliance with MassDEP’s directive to measure ambient sound without any of Century’s sound producing activities operating.
  

MassDEP did not address these flaws in the new ambient level in its direct or rebuttal testimony, other than making general, conclusory statements to the effect that the existing data is sufficient.  At the hearing under cross examination Simpson expressed reservations with this ambient measurement.  He testified that when measuring ambient sounds there must be no sound producing activities associated with the plant’s operation.  He was asked whether the ambient measurement was valid and whether he felt comfortable relying upon it.  He equivocated and avoided directly answering both questions and generally stated that “it’s not the best.”  He added that this is one of the reasons why the Proposed Final Permit requires another full-blown sound study.  He testified that if that study reveals noncompliance with the Noise Policy, the problems will have to be remedied.  He also added that there was a small amount of data with all of the equipment shutdown and when the equipment was operating the ambient was lower.  Despite Simpson’s reluctance to endorse the 53.4 dBA ambient measurement, he personally believes that there is compliance based upon his visits and observations at the site.  But he also testified that he has no formal training or education in acoustics.  See generally HT-4: 01:24:00; 02:05:05-02:25:00. 

Later, a January 2011 Century study was designed to measure source sound levels (as opposed ambient sound levels) of rock crushers that were previously omitted.  It contained a number of questionable methodological approaches and measured source noise at 10.5 dBA above the new unreliable ambient level of 53.4 dBA
; this marginal difference is in noncompliance with MassDEP’s Noise Policy.  Century performed more analysis in April 2011, which raised a number of legitimate questions regarding methodology.  Even with such questions, the conclusion was that the source would produce 62.8 dBA, close to 10 dBA above the unreliable ambient measurement of 53.4 dBA.
  

Other generally, undisputed flaws in Century’s sound studies include: (1) the failure to take sound measurements at the residences (Casey and Simonds) closest to the rock crushing equipment (contrary to the Noise Policy), (2) the failure to demonstrate that the measurement of source sound sufficiently represents the facility’s maximum potential sound emissions, and (3) measuring source sound (not ambient) in terms of “L90”—a descriptive statistic that reports the quietest six minutes of every hour.
  

The last flaw—analyzing source sound in terms of the L90 descriptive statistic—may be the most problematic, aside from the above unreliable ambient measurement.  The Interveners’ experts were persuasively critical of Century’s use of the L90 acoustical descriptor to quantify the Concrete Plant’s operating sound.  Singleton Aff; Schomer Aff.  In simplest terms, L90 takes intermittent, minimum measurements.  It measures only sounds that are continuous or close to continuous; to be measureable the noise is always present more than 90% of the time.  Id.  In their view, the acoustical measurement descriptor known as “Leq” should be used to quantify the plant’s operating sound.  Leq takes into account loudness, duration, and temporal characteristics to better gauge the average noise level.  Id.  It has the ability to accurately reflect loud, intermittent sounds.  And as Schomer testified, without any opposition, use of “L-90 to measure source sound levels is inconsistent with national and international standards, inconsistent with all other state and local government regulations that [he] knows of, inconsistent with the background information contained in the Department’s noise fact sheet, and inconsistent with logic.”  Schomer Aff., ¶ 7.  Singleton also testified that it is inconsistent with his 17 years of experience in working with MassDEP on many other projects.  Singleton Aff., ¶ 6; HT-1: 01:28:00.  Using L90 to measure source sound would be highly inappropriate for a sand and gravel or concrete batch plant because the noises are generally intermittent and not continuous.  Singleton Aff., ¶¶ 5-6; Schomer Aff., ¶ 11; HT-1: 01:28:00.  Century’s current expert and MassDEP generally agree with the above criticism and they agree that the protocol for measuring sound in the future should use the Leq descriptor, among others, to assess the sound.  See Koning Aff., ¶¶ 5, 8; Simpson Aff. (4/19/12), ¶ 6; Tocci Aff.  

  Problems and questions with Century’s sound studies persisted.  In mid-June 2011, MassDEP requested that Century provide more information in response to Horonjeff’s May 27, 2011 letter severely critiquing Century’s sound study analyses with respect to the Concrete Plant and the HMA application.
  Among other issues, discussed above, Horonjeff’s letter pointed out the undisputed fact that there still was no reliable ambient sound recording, aside from the one taken at the northern property line, which MassDEP characterized as overly conservative.
  Century performed additional testing in July 2011 but the source sounds were analyzed using L90, which, as discussed above, is problematic.  Moreover, MassDEP has explicitly relied upon the prior ambient sound level of 53.4 dBA (which I found unreliable), and nowhere in the record does it deem the July 2011 ambient (or source) level as reliable.  Lastly, Century did not proffer any expert testimony endorsing this July 2011 study or provide the witness who conducted it.  I therefore attach very little weight to it, other than to show that Century performed another sound study. 
       
MassDEP Issued A Permit Despite A Problematic Record.  Notwithstanding all of the above, MassDEP issued the Proposed Final Permit for the Concrete Plant.  In an attempt to rectify some or all of the above problems, the proposed Final Permit includes Conditions 37 and 38 requiring Century to perform ambient and source noise testing within 220 days of the date the final permit is issued.  This need for additional sound testing further corroborates the inadequacy of the existing record.  In fact, MassDEP stated that the testing “will allow the Department to determine whether the existing facility is in compliance with the noise regulations and will provide data which can be used in the event that Century proposes in the future to install and use any new equipment at the facility.”  MassDEP Opposition to Summary Decision, p. 5 (emphasis added); MassDEP Response to Interveners’ Reply, p. 6 (“[t]hese conditions will allow the Department to determine whether the existing Facility is in compliance with the noise regulations . . . .”); compare Simpson Aff. (4/19/12), ¶ 22 (the testing “is not required to demonstrate compliance with the noise policy”); MassDEP Reply, p. 5 (“adequate noise data was submitted to the Department to show compliance”).  I do not credit Simpson’s general testimony that a violation of the Noise Policy has not been shown.  That testimony is conclusory, with no discussion of the questionable data, and it turns the primary question at issue on its head; the question is whether compliance has affirmatively and reliably been shown.  To be clear, the record also contains a dearth of reliable information to determine whether Century is in violation of laws governing sound emissions; thus, the record is inconclusive with respect to showing compliance and noncompliance.

And although Simpson provided direct and rebuttal testimony that the testing was not required to demonstrate compliance, he simultaneously testified that if “any complaints were received in the future, [the testing required by the Proposed Final Permit would provide] accurate background data to perform an evaluation of the facility’s sound level and compare it to this established background.”  Simpson Aff. (4/19/12), ¶ 22 (emphasis added).  The premise of this statement is that presently the background data is not accurate and reliable.  In fact, at the hearing Simpson testified under cross examination that concerns and questions regarding past testing is one reason why the Proposed Final Permit requires another noise study.  See generally HT-4: 01:24:00; 02:05:05-02:25:00. 

The stated premise for allowing the 220 day delay in testing raises further doubt and questions regarding Century’s compliance.  MassDEP stated that it agreed to the 220 day delay in testing because at the time the Proposed Final Permit was being negotiated it was wintertime, when Century was generally not operating.  “Therefore it was agreed that the noise testing could commence 220 days after issuance of a final permit to enable the testing to take place during a period when the facility would be operating at maximum production levels.”  MassDEP Opposition, p. 6; Howland Aff., ¶ 5.  Although the pendency of this appeal has precluded issuance of the final permit, Century had the opportunity to perform the additional ambient sound testing after wintertime, during the busier, warmer months, to demonstrate compliance but it is undisputed that no such testing has occurred.

For all the above reasons, I find a preponderance of the evidence demonstrates the record is devoid of sufficient, reliable information showing: “(a) ‘the emissions [including sound] from the facility do not exceed applicable emission limitations specified in 310 CMR 7.00; and (b) the emissions [including sound] from the facility do not result in violation of any provision of 310 CMR 7.00. This includes the failure of [Century] to satisfactorily demonstrate that the sound to be emitted from a facility will comply with MassDEP’s noise regulation 310 CMR 7.10 and the MassDEP Bureau of Waste Prevention Noise Policy 90-001 (February 1, 1990) regarding noise emissions (the “Noise Policy”).”  Supra. at pp. 23-24, n. 13 (MassDEP relying upon and quoting 310 CMR 7.02(3)(j)2. and 3).  Quite simply, there is too much uncertainty surrounding the studies conducted to date to make these findings affirmatively in Century’s favor.  As a consequence, the Proposed Final Permit is inconsistent with law and should not be approved pursuant to 310 CMR 1.01(8). 
The Problematic Record Cannot Be Remedied By Testing After Issuance Of The Permit.  Despite the above provisions (310 CMR 7.02(3)(j)2. and 3), the apparent need for further sound testing in the Proposed Final Permit, and the stated position for the HMA denial, Century and MassDEP argue that MassDEP may issue a permit under these circumstances even if there is noncompliance, citing 310 CMR 7.02(7)(d)-(e).  MassDEP asserts that these regulations anticipate the use of a permit to bring a facility back into compliance.  Therefore, MassDEP argues that Conditions 37 and 38 are reasonable conditions and are not inconsistent with the law.  MassDEP Opposition, p. 5.

MassDEP adds that if the Department determines that Century is in violation of any condition or term of the permit, it has the right to revoke or amend the proposed final permit or to pursue an enforcement action.  MassDEP Opposition, p. 6; Proposed Final Permit, General Conditions 1 and 2.  Simpson testified MassDEP will require additional noise mitigation measures if necessary.  Simpson Aff., ¶ 22.


The provisions relied upon by MassDEP and Century, 310 CMR 7.02(7)(d)-(e), must be read in context with 310 CMR 7.02(a), which, in conjunction with the other provisions, provide:

(7) Mitigation of Air Pollution.

(a) Requirement to Collect Information. When the Department determines that any facility or product manufactured therein has the likelihood of causing or contributing to a condition of air pollution, the Department may require the person owning, leasing or controlling said facility to submit information to document facility emissions, operating parameters of emission control equipment, and standard operating and maintenance procedures. . . . 

(d) Plan Approval and Compliance Schedule Requirement. If, after review of the submitted information, the Department determines that the facility is in need of reconstruction, alteration or repair to prevent the facility from causing or contributing to a condition of air pollution, the Department may require the person owning, leasing, operating or controlling the facility to submit an application for a CPA under 310 CMR 7.02(5). The plan application required by this section shall be provided to the Department by the deadline specified by the Department and shall contain a proposed compliance schedule subject to Department approval.

(e) Continuing Operations. The Department may allow the facility to temporarily continue to operate pending reconstruction or repair provided that the person owning, leasing, operating or controlling the facility complies with all requirements and deadlines of 310 CMR 7.02(7)(d). (emphasis added)
These provisions require a party that MassDEP determines “has the likelihood” of causing or contributing to air pollution to provide information “to document facility emissions, operating parameters of emission control equipment, and standard operating and maintenance procedures.”  If after reviewing such information, MassDEP determines that the plant needs “reconstruction, alteration or repair to prevent” air pollution, MassDEP has the discretion to require a plan application to implement a specified measure to reconstruct, alter, or repair the plant according to a specific compliance schedule.  In the meantime, the facility may continue operating pending implementation of the scheduled reconstruction, alteration, or repair.

In sum, the intent of the provisions is to allow MassDEP to issue a final permit when sufficient information has been gathered to identify: a specific source of noncompliance, a specific measure that will be implemented to remedy the noncompliance, and a specific schedule has been developed to implement the remedy.  The entire permitting process is completed prior to issuance of the permit and it is subject to the normal administrative review proceedings.  This scenario is quite different from the one at hand and the provisions are not applicable here.
First, MassDEP required Century to submit an application pursuant to 310 CMR 7.02(1)(b) and (3)(a) because Century had unlawfully altered the facility without obtaining prior approval.  See 310 CMR 7.02(1)(b) and (3)(a).  Thus, as MassDEP found with the HMA application, before the final permit can be issued it must be shown that: “(a) ‘the emissions [including sound] from the facility do not exceed applicable emission limitations specified in 310 CMR 7.00; and (b) the emissions [including sound] from the facility do not result in violation of any provision of 310 CMR 7.00.”  See supra. at pp. 23-24, n. 13 (relying upon and quoting 310 CMR 7.02(3)(j)2. and 3).  These more specific provisions are controlling, not 310 CMR 7.02(7), a more general provision that is not applicable here.  Indeed, this is not a situation where there was an existing facility and MassDEP determined that the facility had the likelihood of causing or contributing to a condition of air pollution and therefore required an application under 310 CMR 7.02(7).  Instead, MassDEP required the application under the more applicable and specific provisions in 310 CMR 7.02(3).  

Second, the situation here and at issue in the Proposed Final Permit is contrary to the scenario permissible under 310 CMR 7.02(7).  Here, the Proposed Final Permit would enable Century to perform step one of the regulatory intent in 310 CMR 7.02(7)—gathering of information to identify how to remedy the specific problem—within 220 days after issuance of the Proposed Final Permit, not prior to issuance of the permit as required by 310 CMR 7.02(7).  Then, instead of identifying a specific remedy and a specific schedule for implementation before issuance of the permit, here no remedy or timetable for implementation of the remedy has been specified.  Indeed, it is not clear what will specifically happen after testing is performed 220 days after issuance of the permit if noncompliance is identified.

The inapplicability of 310 CMR 7.02(7) highlights and supports the Interveners’ argument that it would also be inequitable to approve the Proposed Final Permit.  The Interveners point out that despite being given numerous opportunities to provide sufficient data to show compliance with the Noise Policy, Century has failed to make that showing.  Several of the problems with Century’s sound studies were brought to light by the Interveners and their expert.  If the Proposed Final Permit is now approved, the Interveners’ administrative appellate rights to continue challenging the adequacy of the sound studies would be unfairly circumvented and extinguished.  Instead, the sound study results obtained in the future and any remedies to be employed would be removed from the permit application process.  The degree to which Century showed compliance prior to permitting would now be removed from judicial review of the permitting process and instead resolved internally by MassDEP at some unspecified time in the future.  This would effectively circumvent the regulatory intent under 310 CMR 7.02(1)(b) and (3) (“General Requirements for Plan Approval”) of requiring a showing of compliance before issuance of the permit or a specific implementable means to achieve compliance according to a specified timetable after issuance of the permit.  

For all the above reasons, the Proposed Final Permit, as presently conditioned, is contrary to law with respect to sound emissions and should not be approved under 310 CMR 1.01(8)(c) for issuance as a Final Permit.    
CONCLUSION
For all the above reasons, I recommend that MassDEP’s Commissioner decline to adopt the settlement agreement and the Proposed Final Permit.  The Interveners have provided multiple, corroborating strands of evidence showing that Century’s ongoing operations emit fugitive sand and dust into the ambient air space that creates a condition of air pollution in violation of 310 CMR 7.00.  A preponderance of the evidence shows that the Proposed Final Permit does not contain sufficient conditions to prevent this, and thus it is inconsistent with the law.    

Second, the Interveners have shown that the Proposed Final Permit is inconsistent with law with respect to sound emissions.  A preponderance of the evidence demonstrates that the record is bereft of sufficient, reliable information showing compliance with emission limitations pertaining to sound.  The Proposed Final Permit is therefore inconsistent with law requiring a showing of compliance before issuance of the permit.  To be clear, the record also contains a dearth of reliable information to determine whether Century is in violation of laws governing sound emissions; thus, the record is inconclusive with respect to showing compliance and noncompliance.
I recommend that the Commissioner remand this matter to MassDEP’s Western Regional Office for further proceedings consistent with this Recommended Remand Decision.  A remand is warranted under the circumstances of this case and is in the interest of judicial and administrative economy.  The plant is an existing, operating entity that has functioned at the current location for approximately 50 years.  Given the nature of the issues addressed in this decision, further permitting proceedings among the parties, including the Interveners, should lead to a resolution that is consistent with law.  Remand may also avoid the expenditure of resources that would otherwise be entailed through further appeals.  Moreover, the Proposed Final Permit requires thorough sound testing in the future within 220 days of the permit’s issuance.  Given that such testing will have to be performed regardless of the outcome here, it is prudent to do the testing while the matter is on remand to address the unresolved fugitive sand and dust issues.  

In order to reach a final, expeditious resolution that is consistent with law, the Commissioner should recommend that as soon as possible in Spring 2013, or sooner if practicable, Century should voluntarily: (1) commence and conclude the sound testing included in the Proposed Final Permit and (2) begin implementing alternative measures to avoid and monitor (e.g., via 24 hour video camera) fugitive sand and dust emissions.
  
NOTICE- RECOMMENDED REMAND DECISION


This decision is a Recommended Remand Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his consideration.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Remand Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
The parties are also advised that should the Commissioner adopt this Recommended Remand Decision the Commissioner’s Decision will not be appealable pursuant to G.L. c. 30A.  See Town of East Longmeadow v. State Advisory Commission, 17 Mass App.Ct. 939, 940 (1983) (“[a]n administrative order requiring subordinate administrative body to reconsider its order is neither final nor appealable” under G.L. c. 30A); Matter of National Development and NDNE Lower Falls, LLC, Docket No. 2008-073, Recommended Remand Decision (January 26, 2009), Decision Adopting Recommended Remand Decision (January 28, 2009).

Date: __________




__________________________








Timothy M. Jones
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	ANALYST


� MassDEP Opposition to Motion for Summary Decision and Cross Motion for Summary Decision (“MassDEP Opposition”), Ex. A (12/7/11 Proposed Final Permit).  


� At the beginning of the adjudicatory hearing I allowed Century’s motion to strike testimonial affidavits from Mahoney, Tatsapaugh, Sadlon, and Horonjeff, with the exception of the May 2011 letter from Horonjeff, without objection from the Interveners because those witnesses were not available for cross examination at the hearing.  The parties agreed that the May 2011 letter from Horonjeff should be allowed to remain in the record because it was part of the record that existed before MassDEP issued the permit.





� Witness testimony was submitted in the form of affidavits, which will be abbreviated in this decision as “Aff.”  Testimony from cross examination at the hearing is identified with either HT-1, HT-2, HT-3, or HT-4, with HT referring to hearing testimony and the number that follows being the file number of the recording.  After the HT reference, I have designated the approximate location on the recording in terms of hours, minutes, and seconds where the testimony can be found. 





� There is almost no evidence in the record regarding the nature of the modifications, other than Marlowe’s belief that Century “replaced antiquated processing equipment . . . with modern, more quietly operating and more environmentally sensitive equipment.”  Marlowe Aff. (3/22/12), ¶ 29.  He believes that the new equipment reduced “noise and fugitive dust to the environment from operations.”  Id. at ¶ 30.


�More specifically, in this context, the term dead sand is generally used to refer to sand that results from industrial operations, consisting of finer, looser grains of minerals or rock (consisting mainly of quartz).  Because of their physical properties, they generally become airborne more readily than other types of sand. 





� See, e.g., Morgan Country Concrete Co. v. Tanner, 374 So. 2d 1344, 1345 (1979)(permanently enjoining construction of concrete plant, based on noise and dust); Bates v. Quality Ready- Mix Co., 261 Iowa 696, 698-699 (1967) (enjoining ready-mix cement plant based on noise and odors); 


Ohio River Sand Co. v. Commonwealth, 467 S.W.2d 347, 348 (Ky. Ct. App.1971) (sustaining permanent 


injunction against sand company, based on dust and other impacts); Karpisek v. Cather & Sons Constr., 


Inc., 174 Neb. 234, 239 (1962) (sustaining injunction against operation of asphalt plant where dust got 


into people’s eyes and covered cars and washing); Sanson Co. v. Granger Materials, Inc., 2007 Ohio 5852 (Ohio Ct. App., Cuyahoga County Nov. 1, 2007) (enjoining rock-crushing operation: dust 


constituted a nuisance); Collins Constr. Co. v. Tindall, 386 S.W.2d 218, 219 (Tex. Civ. App. Eastland 


1965)(same); cf. Nally & Gibson v. Mulholland, 399 S.W.2d 293, 294 (1966) (chunks of rock and large quantities of dust from quarry constituted a nuisance); Ahnert v. Getty,1997 Conn. Super. LEXIS 890 (Apr. 4, 1997) (Plaintiffs stated a nuisance claim where they were unable to “open the windows because of dust” from granite facility). 





� Although there was no expert testimony in this case regarding the adverse health consequences of the fugitive dust and sand, Casey provided unrebutted testimony that she had the sand examined at a laboratory and it tested positive for PM2.5.  Casey Aff. (3/2/12), ¶ 4; HT-2: 1:08:13.  It is widely accepted that certain levels of exposure to PM2.5 contribute to adverse health consequences.  See Matter of Palmer Renewable Energy, LLC, OADR Docket No. 2011-021 & -022, Recommended Final Decision After Remand (July 9, 2012), adopted on the merits by Final Decision (September 11, 2012).  There’s no evidence in the record regarding levels of exposure in this case. 





� Century’s production records for the time period of 2003-2006 show that production of various products have not increased significantly since CSS operated the facility, as the Interveners concede, in part.  Casey Supplemental Aff. (5/4/12), ¶ 7.  The site manager, Marlowe, testified that Century produced fewer tons of sand and gravel than CSS from 2003 to 2007.  Marlowe Aff. (3/22/12), p. 3.  Century produces more tons per year more of concrete than CSS, generally about 45,000 tons, which is slightly more than the range of 30,000 to 40,000 tons produced by CSS.  Marlowe Aff. (3/22/12), p. 5.  Century primarily operates during the weekdays (with some Saturday operations) from approximately April through December of each year, i.e., the construction season.  Marlowe Aff. (3/22/12), p. 4.  Century employs approximately 16 individuals at its Sheffield site, with 4 employees dedicated to sand and gravel operations.  Marlowe Aff. (5/10/12).


� Martin also testified to sand being present in her home, on counters, table tops, and floors, accumulating daily and requiring frequent cleaning.  Martin Aff., ¶ 5.  Her situation is somewhat different because she resides to the northeast of the Concrete Plant, not primarily downwind of the plant.





� MassDEP states that it did an inspection about a month later under similar conditions, but the affidavit only states that it was “dry” with “gusty winds from the northwest.”  Dakai Aff., ¶ 7.





� �HYPERLINK "https://www.dropbox.com/sh/n42m0gr9chfg0ti/YFZCkvTDJ7"�https://www.dropbox.com/sh/n42m0gr9chfg0ti/YFZCkvTDJ7�





� In addition to reducing the number and height of sand piles as preventative measures, it appears other measures could be taken, such as using an alternative material to encapsulate the sand or enclosing the piles in buildings.  See e.g. Wood Waste of Boston v. Bd. of Health of Everett, 9 Mass. L. Rep. 425 (Super. Ct. Middlesex Co. 1998).  Century could also sell or move the sand piles to its other site. 


� The brackets and bracketed words were added by MassDEP.  This quotation is from MassDEP’s Motion to Dismiss in the appeal of the HMA denial (Docket No. 2011-028), and the Interveners persuasively argue that this legal position applies here.  In fact, MassDEP has offered no persuasive argument why the legal position is not equally applicable here, where Century was required to file a non-major comprehensive plan application under 310 CMR 7.02, specifically 7.02(3)(a).  It is difficult to reconcile MassDEP’s legal position in the HMA appeal (quoted above) with its argument here that the Interveners failed to identify any “law or regulation which prohibits the Department from issuing a permit to an existing facility prior to the facility demonstrating compliance.”  MassDEP Opposition, p. 5.  Further, it is not enough, as MassDEP seems to suggest, that an application must merely be submitted with the information specified in 310 CMR 7.02(5)(c).  MassDEP Response to NADF Reply, pp. 4-5.  The provisions in 310 CMR 7.02(5) detail when a comprehensive plan application is required and what must be in it; and, as MassDEP pointed out in the HMA appeal, 310 CMR 7.02(3), titled “General Requirements for Plan Approval,” sets forth what is required for approval of the application. 310 CMR 7.02(3)(a) (“No person shall construct, substantially reconstruct, alter, or subsequently operate any facility subject to the requirements of 310 CMR 7.02(4) or (5) . . . .”).  I therefore find that 310 CMR 7.02(3)(j)2. and 3 are applicable here, just as MassDEP asserted they were applicable in the HMA appeal.  See Jarosz v. Palmer, 436 Mass. 526, 530 (2002) (court may take judicial notice of the court's records in a related action.); � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=18976a4d9c02301f82868db725c4226a&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b436%20Mass.%20526%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=51&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b388%20Mass.%20443%2c%20447%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=57ea78bd756af67bf28b19affd4c9401" �Brookline v. Goldstein, 388 Mass. 443, 447, 447 N.E.2d 641 (1983)� (same); � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=8b4323c15088ecc6510b681fd31ff72d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b15%20LCR%20524%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b432%20Mass.%20474%2c%20477%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=01018f2ca40939ee9b49de29521b1061" �Schaer v. Brandeis Univ., 432 Mass. 474, 477, 735 N.E.2d 373 (2000)� (matters of public record may be judicially noticed). � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=8b4323c15088ecc6510b681fd31ff72d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b15%20LCR%20524%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=37&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b386%20Mass.%20121%2c%20126%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=2c355537b1ae27e5db974699060e9b78" �White v. Peabody Constr. Co., 386 Mass. 121, 126-27, 434 N.E.2d 1015 (1982)� (court may consider admissions by counsel in their written submissions); � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=4e5453ee445d45bb44be6143e0ce86ab&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b15%20LCR%20218%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b443%20Mass.%20634%2c%20639%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=ffd4323a3ccba52f1baa1c88c96e2356" �Otis v. Arbella Mut. Ins. Co., 443 Mass. 634, 639-40, 824 N.E.2d 23 (2005)� (a party may be judicially estopped from contradicting its earlier representations to a court, either in the pending proceeding or a previous one).  


  


 


� See 310 CMR 7.02(5)(c)8 (the application shall contain an “affirmative demonstration that any facility(ies) in Massachusetts owned or operated by such persons (or by an entity controlling, controlled by or under common control with such person) that is subject to 310 CMR 7.00 et seq., is in compliance with or on a Department approved compliance schedule to meet all provisions of 310 CMR 7.00 et seq. and any plan approval, notice of noncompliance order or plan approval issued thereunder.”).


 


� The outcome could possibly be different in circumstances where the plant is not operating or constructed.  Here, however, when the plant is operating there is little justification for issuing a permit before there is adequate evidence to conclude that facility is in compliance.   





� MassDEP provided general, conclusory testimony from Simpson regarding the data, which for reasons discussed below is problematic because it is premised upon an unreliable ambient measurement.





� Motion to Dismiss, p. 6; see also supra. at n. 13.





� Id.





� See Appendix G to Century’s Opposition to Motion for Summary Decision and Century’s Cross Motion for Summary Decision, appending August 4, 2011 letter from MassDEP to Century; Simpson Aff. (4/19/12), ¶ 23.


  


� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 5-13 and Appendix B, May 27, 2011, appending letter from Pawa to Lebel; May 27, 2011 letter from Horonjeff to Kelman.  





� MassDEP’s Motion to Dismiss for Failure to State a Claim (10/20/11) (Docket No. 2011-028), appending February 6, 2009 MassDEP letter to Marlow.


  


� MassDEP’s Motion to Dismiss for Failure to State a Claim (10/20/11) (Docket No. 2011-028), appending February 6, 2009 MassDEP letter to Marlowe.


  


� MassDEP’s Motion to Dismiss for Failure to State a Claim (10/20/11) (Docket No. 2011-028), appending February 6, 2009 MassDEP letter to Marlow; Simpson Aff. (5/11/12), ¶ 3.  





� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 5-13 and Appendix B, May 27, 2011, appending letter from Pawa to Lebel; May 27, 2011 letter from Horonjeff to Kelman; Century’s Appendix C (attaching report). 


 


� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 5-13 and Appendix B, May 27, 2011, appending letter from Pawa to Lebel; May 27, 2011 letter from Horonjeff to Kelman, pp. 16-17.


  


� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 6-7 and Appendix B, n. 12, thereto; Appendix I, p.30 (“the existing concrete plant is part of background noise”); Century’s Appendix C (June 9, 2010 letter from H2H to Gibbons, p. 2, admitting sand and gravel processing plant was in operation “intermittently”); March 10, 2010 letter from MassDEP to Century.  





� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 5-13 and Appendix B, May 27, 2011, appending letter from Pawa to Lebel, p. 6; May 27, 2011 letter from Horonjeff to Kelman, pp. 16-17, 19-26.


  


� See Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 6-7 and Appendix B, May 27, 2011, appending letter from Pawa to Lebel, pp. 6-7; May 27, 2011 letter from Horonjeff to Kelman, pp. 20-21.


  


� See May 27, 2011 letter from Horonjeff to Kelman, attached to Objections to Proposed Settlement; Interveners’ Objections to Proposed Settlement and Motion for Summary Decision, pp. 6-7 and Appendix B thereto, May 27, 2011 letter from Pawa to Lebel; May 27, 2011 letter from Horonjeff to Kelman.


� See Appendix G to Century’s Opposition to Motion for Summary Decision and Century’s Cross Motion for Summary Decision, August 4, 2011 letter from MassDEP to Century, p. 2; May 27, 2011 letter from Horonjeff to Kelman. 


 


� See Appendix G to Century’s Opposition to Motion for Summary Decision and Century’s Cross Motion for Summary Decision, August 4, 2011 letter from MassDEP to Century, p. 2; May 27, 2011 letter from Horonjeff to Kelman.


  


� Further, if I were to accept this study for the truth of the matter asserted in the July 2011 sound study, I would be relying on hearsay for which there has been no attempt to show any indicia of reliability.  See generally Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011) (discussing hearsay standard, appeal pending on other grounds).  The parties have not raised any hearsay objections with regard to any of the studies or reports in the records, resulting in a waiver of any such objection.  Previously in this decision I discussed evidence put in by the Interveners to show that during the permitting process Century and MassDEP were put on notice of several unresolved questions and issues with respect to Century’s sound studies.  I then discussed the conflicting, ambiguous, and questionable state of that permitting record.  See supra. at pp. 26-31.     





� The parties should note that if the Commissioner accepts this recommendation, any party may request a telephone status conference with the Presiding Officer to assist in resolving any issues that arise.                               
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