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RECOMMENDED FINAL DECISION
Mr. Charles Iappini (the “Petitioner”) filed this appeal of the dismissal of his request for a Superseding Order of Conditions (“SOC”) for lack of standing by the Massachusetts Department of Environmental Protection’s Northeast Regional Office (the “Department”)  under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The Winthrop Conservation Commission had issued an Order of Conditions to Cottage Park Yacht Club (the “Applicant”) for work in the vicinity of, but not abutting, property owned by the Petitioner.  The Department determined that the Petitioner had not shown that he was aggrieved and therefore was not entitled to request an SOC.  The issue identified for adjudication at the Pre-Hearing Conference was whether the Petitioner had standing to request an SOC from the Department as an aggrieved person.  310 CMR 10.05(7)(a)3 and 310 CMR 10.04 (Person Aggrieved).  The Applicant and the Department moved to dismiss for lack of standing and also in part for failure to state a claim upon which relief may be granted.  I conclude that the Petitioner has not shown he would be aggrieved by the Winthrop Conservation Commission’s Order of Conditions and recommend that the Department’s Commissioner issue a Final Decision dismissing the appeal for lack of standing and failure to state a claim.

BACKGROUND

The proposed work is the expansion of the float system to accommodate more boats and maintenance dredging within the footprint of the existing slips at Cottage Park Yacht Club.
  The marina expansion includes the addition of 27 slips, from 63 to 90 slips, through the installation of 561 linear feet of pile-supported floating dock with 17 finger floats, as well as two large pile-supported floats for the youth sailing program. There is no fuel available at the site, under either existing or proposed conditions.  As an independent project, the maintenance dredging work of 9,500 cubic yards would be conducted within a 4.1 acre footprint of the existing marina area.  The dredged material is proposed to be transported by barge to the Massachusetts Bay Disposal Site.  The wetlands resource area to be altered by the proposed work is “land under the ocean,” with performance standards at 310 CMR 10.25.  See 310 CMR 10.25(4) (governing maintenance dredging) and 310 CMR 10.25(5) (governing projects other than dredging related to potential storm damage or erosion).   

The Petitioner participated in the public hearings before the Winthrop Conservation Commission, which issued an Order with 36 Special Conditions.  See Order of Conditions, Special Conditions 20-56.  After the Petitioner timely filed a request for an SOC, the Department conducted a site visit and asked the Petitioner to provide supporting documentation to show that he was aggrieved after learning that his property did not abut the land where the work was proposed.
   The Petitioner responded with a statement in support of his claim.  The Department denied the Petitioner’s request based on its conclusion that he was neither an abutter nor an aggrieved person.  The Department took into account the scope of the proposed work as it related to land under the ocean and case law related to standing.  The Department also stated its view that the Petitioner’s allegations of harm to his property from petroleum discharges and trash were speculative and generalized to the entire public.  The result of the dismissal of the Petitioner’s request was that the proposed work could be conducted as governed by the Winthrop Conservation Commission’s Order of Conditions.  The Petitioner filed this appeal, claiming that his property was located in close proximity to the project, his property rights extended into Boston Harbor, and his property would be affected by trash, petroleum residue, and insufficient findings in the Winthrop Commission’s Order of Conditions related to the potential for storm damage.   
In its motion to dismiss, the Applicant argued that the Petitioner had not provided support for the allegation of damage from the dredging, and that the allegations of petroleum discharge and trash impacts were not within the scope of review for the project.  The Applicant supported its motion with an affidavit of Richard A. Salvo, a licensed professional engineer responsible for obtaining the project’s permits, who stated his opinion that there was no evidence that either the maintenance dredging or the marina expansion would affect the Petitioner’s property.  Mr. Salvo stated that the Petitioner’s property line is approximately 140 feet from the Applicant’s property line, 370 feet from the marina expansion, 310 feet from the expanded youth sailing dock, and 340 feet from the limit of the maintenance dredging.  See Salvo Affidavit, Ex. 2,  Plan of Land dated June 19, 2012.  Mr. Salvo asserted that the project met the applicable performance standards in the Department’s regulations.  
The Department similarly argued that the Petitioner’s claims of aggrievement to demonstrate standing failed to pass muster.  The Department further argued that the Petitioner failed to state a claim upon which relief could be granted, to the extent that the claims related to petroleum residue and trash were outside the scope of interests of the Wetlands Protection Act because the Act does not regulate pier usage or careless mariners.  The Department also argued that the Petitioner failed to show harm to his property that was not hypothetical or speculative in nature, sufficient to substantiate his claim of an impact different from the impact on the general public. 
In his opposition, the Petitioner stated that he must show and had shown 1) that the work will not comply with applicable regulations or will adversely affect the interests of the Act, and 2) that either the noncompliance or adverse impacts would or could generate identifiable impacts on his property.   He alleged that the Order should have, but did not, contain findings related to the schedule for proposed dredging, impacts on land under the ocean and land containing shellfish, protection of fisheries and shellfish, plans for a fire suppression system, and plans for spill prevention control countermeasures. The Petitioner claimed that the lack of findings placed his nearby property at substantial risk.  The Petitioner further claimed this his beach was currently degraded by petroleum residues and discarded trash from boats and the problem would become worse with the plans to expand the marina because the number of careless mariners in the vicinity would increase.  
The Petitioner asserted that his property would be affected differently than the general public by its close proximity to the proposed work, and that the Winthrop Conservation Commission had not analyzed or made findings related to these issues.  In particular, the Petitioner noted the discussion in the regulations of the interests of flood control and storm damage prevention for land under the ocean identified in the regulations and the potential for adverse impacts from flooding and storms on his property.  The Applicant, supported by the Department, responded to the Petitioner’s arguments by further emphasizing the lack of factual support for the claims. 
DISCUSSION 

A “person aggrieved” is defined in the wetlands regulations as “any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, s. 40.”  310 CMR 10.04.   A person claiming status as an aggrieved person must present facts in writing sufficient to allow a determination.  310 CMR 10.05(7)j.2.b.iii.  Under the regulations, requests for action by the Department may be filed by any person aggrieved by an Order of Conditions, which would include the conditions imposed by the Order on the proposed work.  310 CMR 10.05(7)(a)3.
     

For purposes of ruling on a Motion to Dismiss, the Petitioner’s factual allegations in the notice of claim are taken as true.  Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  The sufficiency of the factual showing is satisfied where the allegations of a person claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result if the activity were allowed.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004);  Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).  A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of a proceeding.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005).  “Rather, the plaintiff must put forth credible evidence to substantiate his allegations.  In this context, standing becomes, then, essentially a question of fact for the trial judge.”  Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).   An allegation of abstract, conjectural, or hypothetical injury is not sufficient.  Matter of Martin and Kathleen Crane, Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April 15, 1998); see Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971). 

As to his assertion of harm, the Petitioner alleges that petroleum discharges from boats currently are deposited on his beach and the expansion of the marina will exacerbate this problem.  He similarly is concerned about adverse impacts on his property from trash washing ashore on his beach from careless boaters.  These claims of harm attributable to the patrons of the Applicant’s marina suffer from several deficiencies.  The Petitioner claims that he is affected more immediately than the general public due to the proximity of his beach to the project, but that is not the only test for standing as an aggrieved person.  Essentially, the Petitioner seeks to regulate the behavior of persons other than the Applicant and that behavior is outside the scope of the Applicant’s project.  The proposed work allowed in the Order of Conditions is the installation of pilings and floats, as well as dredging.  The Petitioner has not shown, or even asserted, that either project component will generate trash or fuel residue.  While the use of a project may in appropriate circumstances be taken into account in project permitting, misuse by persons other than the applicant cannot be governed by a permit and cannot be prevented by a permit.  Thus, there is insufficient nexus between the proposed work and the alleged harm.  
Further, allegations related to littering and boat use, as human activities not directly related to the proposed work, cannot be regulated under a wetlands permit.  See e.g., Matter of William Horne, Docket No. WET 2010-015, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 2, 2011); Matter of Marblehead Harbors and Waters Board, Docket No. WET-2012-009, Recommended Final Decision (June 29, 2012), adopted by Final Decision (July 3, 2012); Matter of Kenneth Leavitt/Pheeny’s Island, Docket No. 2012-024, Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013).   Enforcement of littering or fuel leakage from boats, both ephemeral occurrences, cannot reasonably be accomplished by conservation commissions or Department staff.  No fuel facilities are located at the applicant’s site, and while there may be some fuel leakage from boats, such incidental discharges are not properly addressed under the Wetlands Protection Act but instead under other authority.
  
Finally, to the extent fuel discharges and debris may relate to the proposed work, Winthrop’s Order of Conditions specifically prohibits the discharge of spillage of fuel and of litter or debris.  See Condition 43.  While the Petitioner claims the harm to his beach will increase from the project, the permit was drafted to prevent the harm from occurring.  The Petitioner has not explained how he is aggrieved by an Order which expressly prohibits the harm he anticipates.  No further relief would appear to be available where the permit contains such a prohibition.  Again, the Petitioner has not provided support for his claim that the debris and fuel discharges he has observed on this beach actually are attributable to any activity within the scope of the work permitted by Winthrop’s Order of Conditions.  
The second allegation of harm to the Petitioner’s property as grounds for standing is related to the flood control and storm damage prevention interests of the Act and the lack of relevant findings in Winthrop’s Order of Conditions.  The Petitioner alleges in a conclusory manner that flooding will result from the proposed dredging.  This conclusion, however, requires factual support, as there was no claim of past flooding and maintenance dredging would restore the bottom topography to a former elevation. The Petitioner did not provide an affidavit supporting his claims that his property would be harmed by either a lack of findings related to flood control and storm damage prevention, or by flooding or storm damage from the proposed work.   Factual support for such a claim is necessary.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004);  Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000); Matter of Town of Hull, Docket No. 88-022 Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  The lack of specific facts relating the proposed dredging to flooding impacts indicates this claim is speculative.  
The Petitioner stated that the Order should have, but did not, contain findings related to the interests of flood control and storm damage prevention for land under the ocean and potential effects on the Petitioner’s property.   Typically, Orders of Conditions do not contain such narrative findings.
  Instead, if a Commission finds that the work is significant to the relevant interests of the Act identified in the preamble, it issues an Order imposing conditions on the work.
   310 CMR 10.24(3); 310 CMR 10.03(5).   Indeed, Winthrop’s Order of Conditions contained conditions that address issues raised by the Petitioner, specifically, the spilling of spoils or pollutants (Condition 41), provision for a fire suppression plan (Condition 51), imposition of requirements in the MEPA certificate (Condition 52), and provision for a spill prevention control and counter measure plan (Condition 54).  See also Condition 43 (condition specifically prohibits the discharge of spillage of fuel and of litter or debris).  Neither the statute nor the regulations require findings, and the Order of Conditions form does not contain space indicating that findings are required.   As the Applicant, in an appeal, the Petitioner has the burden of identifying deficiencies in the permit; the Commission had no burden to memorialize its rationale as findings not otherwise required in an Order of Conditions.  
A closer examination of the applicable regulatory standards for land under the ocean, the resource area where the dredging will occur, sheds light on why the Petitioner’s claim related to flooding from the dredging fails to state a claim.  The regulations contain standards for improvement dredging, maintenance dredging, projects on land under the ocean other than dredging, and projects other than improvement dredging.  310 CMR 10.25(3) to (6).  The Applicant’s project is governed by the maintenance dredging standard and the standard for projects other than improvement dredging; both of these standards focus on water quality and marine productivity, and do not mention bottom topography.  310 CMR 10.25(4) and (6).  The standard that applies to projects other than dredging projects does contain a prohibition on adverse effects by altering bottom topography so as to increase storm damage or erosion (that could lead to flooding). 310 CMR 10.25(5).  This performance standard, however, explicitly excludes maintenance dredging projects from applicability.  The Petitioner made no claim that the work related to the pilings and floats, which would be governed by this standard, would have any effect on his property as to flooding or erosion.  Thus, the relief sought by the Petitioner, to prevent flooding of his property from the maintenance dredging, does not appear to be available under the regulatory framework.  The Petitioner has provided no explanation of how the proposed work would cause flooding of his property.  Because the governing regulations are not concerned with flooding impacts from maintenance dredging, the Petitioner has not stated a claim upon which relief may be granted.  Similarly, because the behavior of boat users as to littering or fuel discharge is outside the scope of the proposed work, the Petitioner has not stated a claim upon which relief may be granted as to that claim. 

CONCLUSION

For the reasons stated, I find that the Petitioner’s allegations are not sufficient to demonstrate he is aggrieved as required by the Wetlands Regulations and that he has failed to state a claim upon which relief may be granted.  Accordingly, I recommend that the Department’s Commissioner dismiss this appeal for lack of standing and failure to state a claim.

                                                                                 ________________________

                                                                                 Pamela D. Harvey

                                                                                 Presiding Officer 

� The Division of Marine Fisheries recommended a time of year restriction on the dredging to avoid the period between February 15 to September 30 to protect certain species at early developmental stages, consideration of pump out facilities, and preventing the grounding of the dredge barge.  Although the letter contained information about shellfish, there apparently is no harvesting in the immediate area of the proposed work.





� An abutter may request an SOC, and need not demonstrate aggrievement.  Compare 310 CMR 10.05(7)(a)4 and 310 CMR 10.05(7)(j)2.a.  The Wetlands Protection Act was amended in 2012 to clarify that owners of land across a body of water from proposed work are not abutters for purposes of abutter notification of the filing of a Notice of Intent unless the proposed work on land under water bodies, including land under the ocean, is within 100 feet.  M.G.L. c. 131, s. 40, para.2.  The Petitioner’s property is not within 100 feet of the Applicant’s project.


� In other words, a person must be aggrieved by the proposed work as conditioned by the Commission or the Department,  not by the proposed work as described by the Applicant or envisioned by the Petitioner. Orders of Conditions typically include numerous conditions.


� While not within the scope of this ruling, the federal Clean Water Act was amended in 2008 by the Clean Boating Act, which requires the federal Environmental Protection Agency to identify discharges incidental to the normal operation of recreational vessels and to develop management practices to mitigate adverse impacts.  The United States Coast Guard was given enforcement authority.  The discarding of debris is regulated, and prohibited, under state regulations governing the use of vessels at 323 CMR 2.07(6).  


   


� In contrast, permits issued under local wetlands bylaw often contain narrative findings. 


 


� If the Commission finds that the work is not significant to the relevant interests of the Act, it issues a determination of nonsignificance. 310 CMR 10.05(6)(a)1.  





