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RECOMMENDED FINAL DECISION
The Petitioner, Dennis M. Cloherty, brings this appeal under the Wetlands Protection Act, G.L. c. 131 § 40, and Wetlands Regulations, 310 CMR 10.00, challenging a project proposed by Digital Realty Trust for its data center building and parking area at 200 Quannapowitt Parkway, Wakefield (“the Property”).  Digital’s office is adjacent to Route 128/Interstate Highway 95 and Lake Quannapowitt.  Cloherty resides on the opposite side of Route 128 at One Harvest Road, approximately 500 feet from the Property.
This appeal is grounded in the Wakefield Conservation Commission’s Order of Conditions approving Digital’s proposal to install a security fence and reconfigure the existing asphalt parking lot to coincide with Digital’s needs for secure, limited access.  Presently, the parking area provides multiple points of access from the public.  The project will occur in presently altered driveway and parking areas, some of which lie in Buffer Zone to Bordering Vegetated Wetland (“BVW”) but none of it will occur in the BVW or any other resource area.  See generally 310 CMR 10.02 and 10.04.  

Cloherty appealed the Order of Conditions to the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP”), requesting a Superseding Order of Conditions denying the project.  MassDEP dismissed the appeal, finding that Cloherty had not demonstrated standing to bring the appeal because he was neither an abutter nor aggrieved by the Commission’s approval of the project.  

Cloherty then filed an appeal with the Office of Appeals and Dispute Resolution.  His Notice of Claim centered around a longstanding private property dispute involving the adjacent roadway (Quannapowitt Parkway), over which this forum has no jurisdiction.  See Tindley v. Department of Environmental Quality Engineering, 10 Mass. App. 623, 411 N.E. 2d 187 (1980).  The Notice of Claim also alluded to a longstanding grievance over the Property having once historically served as a “bog” which was allegedly filled many years ago, resulting in alleged flooding impacts to Cloherty’s property.  Unable to discern grounds for standing or a claim under the Act, I issued an Order for More Definite Statement and Order to Show Cause.  The Order explained in detail and cited relevant authority elaborating on what was needed for Cloherty to state a claim under the Act and to show standing.

Cloherty responded to the Order.  MassDEP and Digital also responded, asserting that the appeal should be dismissed because Cloherty’s response failed to comply with the Order, failed to show standing, and failed to state a claim.  Cloherty filed a sur-reply and I held a hearing on the pleadings and legal issues raised by them.  After considering the entire administrative record, the parties’ pleadings, and argument at the hearing I recommend that the appeal be dismissed for several reasons.
First, there still has been no cognizable claim asserted under the Act or Regulations.  At the hearing and in his pleadings Cloherty alluded to the project causing drainage problems that will impact his Property.  His theory seems to be that the parking lot reconfiguration will divert more stormwater to the BVW, existing drainage, and to Lake Quannapowitt, causing pollution of the BVW and water to backup upstream into a culvert that drains from the general area of his property 500 feet away on the opposite side of Route 128.  While well intended, the argument fails to pass muster.  Even Cloherty recognizes this when he asserts that it might “possibly”  happen.  See Cloherty’s More Definite Statement and Showing of Cause, p. 2.  In fact, the parking reconfiguration includes decreasing impervious surface by approximately 1,400 square feet and planting numerous trees and other vegetation.  The project is also designed to capture parking/roadway runoff that sometimes travels to the BVW via sheet flow and redirect it via a grass swale that will facilitate infiltration and redirect the remaining flow to an existing drainage area.  Thus, Cloherty’s theory has no basis in fact and fails to state a claim under the Act.  
Second, the Order required Cloherty to support his theory with evidence from a “competent source” pursuant to 310 CMR 1.01(11)(b) but he failed to do that and stated at the hearing that he would not do that, which is another basis for dismissal.  310 CMR 1.01(11)(b) (“A motion or order for a more definite statement also may seek or require the Petitioner to file sufficient evidence to meet the burden of going forward by producing at least some credible evidence from a competent source in support of the position taken.”); Matter of Chatwood, Docket No. 2011-007, Recommended Final Decision (June 7, 2011), adopted by Final Decision (June 14, 2011) (dismissal for failure to comply with order); see also Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006) (dismissing claims regarding flood control, wetlands replication, and vernal pools for failure to provide supporting evidence from competent source); Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004) (insufficient evidence from competent source showing that interests under MWPA were not protected); Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source to show wetlands delineation was incorrect and work was not properly conditioned).  There is no evidence in the record regarding Cloherty’s qualifications to testify regarding damage to the BVW or impacts to his property.      

Lastly, Cloherty has not shown standing.  To have standing under 310 CMR 10.05(7)(j)2.b.iii as an aggrieved person that party must include in its notice of claim “sufficient written facts to demonstrate status as a person aggrieved.”  Under 310 CMR 10.04, a “person aggrieved” is:

any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, § 40. 

310 CMR 10.04 and 10.05(7)j.2.b.iii.  
To show standing a party need not prove by a preponderance of the evidence that his or her claim of particularized injury is true.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441, 827 N.E.2d 216 (2005).  "Rather, the plaintiff must put forth credible evidence to substantiate his allegations. In this context, standing becomes, then, essentially a question of fact for the trial judge."  Marashlian v. Zonging Bd. Of Appeals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d 369 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); compare Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 37 (2006) (plaintiff's case appealing zoning decision cannot consist of "unfounded speculation to support their claims of injury").  


Here, to have standing Cloherty must demonstrate that the Buffer Zone work may adversely impact the interests of the Act for BVW under 310 CMR 10.53(1) and the adverse BVW impacts would or could generate identifiable impacts on his property.  See Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000).  "[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."   Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998); see also Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971).  Cloherty has failed to provide factually based evidence or evidence from a competent source that supports the elements to show standing.  In fact, the undisputed facts show that the project will have a beneficial impact by reducing the impervious area, increasing trees and other vegetation, and redirecting stormwater flow with a grass swale leading to increased infiltration.  See Matter of Kittansett Club, Docket No. WET-2007- 009, Recommended Final Decision (April 10, 2008), adopted by Final Decision (April 16, 2008) (there was no standing when Petitioner could not demonstrate any flooding impact to abutting property because it was not downgradient from project site, even assuming the project did not comply with the stormwater standards).
CONCLUSION

For all the above reasons, I recommend that the Commissioner issue a Final Decision dismissing the appeal for failure to: state a claim, comply with an Order, and show standing.  See 310 CMR 1.01(3)(e), 1.01(5)6, 1.01(10), 1.01(11)(b), and 1.01(11)(d); Matter of Town of Andover, Docket Nos. WET 2011-036 and WET 2011-039, Recommended Final Decision (January 10, 2012), adopted by Final Decision (January 19, 2012) (dismissal for failure to show standing); Matter of Chatwood, supra.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�I have appropriately accounted for Cloherty’s pro se status.  See generally Massachusetts Supreme Judicial Court Judicial Guidelines for Civil Hearings Involving Self-Represented Litigants; Russell Engler, Ethics in Transition: Unrepresented Litigants and the Changing Judicial Role, 22 Notre Dame J.L. Ethics & Pub. Pol’y 367 (2008). 
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