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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Petitioner, Dennis M. Cloherty, has filed a motion for reconsideration of the Final Decision adopting the Recommended Final Decision (“RFD”) that I issued in this appeal.  The appeal was initiated under the Wetlands Protection Act, G.L. c. 131 § 40, and Wetlands Regulations, 310 CMR 10.00, challenging a project proposed by Digital Realty Trust for its data center building and parking area at 200 Quannapowitt Parkway, Wakefield (“the Property”).  Digital’s office is adjacent to Route 128/Interstate Highway 95 and Lake Quannapowitt.  Cloherty resides on the opposite side of Route 128 at One Harvest Road, approximately 500 feet from the Property.
Cloherty’s appeal arose from the Wakefield Conservation Commission’s Order of Conditions approving Digital’s proposal to install a security fence and reconfigure the existing asphalt parking lot to coincide with Digital’s needs for secure, limited access.  Presently, the parking area provides multiple points of access from the public.  The project will occur in presently altered driveway and parking areas, some of which lie in Buffer Zone to Bordering Vegetated Wetland (“BVW”) but none of it will occur in the BVW or any other resource area.  See generally 310 CMR 10.02 and 10.04.
After providing multiple opportunities for Cloherty to correct deficiencies in his Notice of Claim and holding a hearing on motions and legal issues, the RFD recommended to dismiss the appeal on three grounds: (1) failure to state a claim under the Act, (2) failure to meet the burden of going forward under 310 CMR 1.01(11)(b) by producing credible evidence from a competent source, and (3) failure to show standing.  The Final Decision adopted the RFD in its entirety.
STANDARD OF REVIEW

To succeed on a motion for reconsideration, Cloherty must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


MassDEP and Digital Realty jointly opposed the motion for reconsideration, arguing it should be denied because it repeats matters adequately considered in the Final Decision and renews claims or arguments that were previously raised, considered and denied.  I agree and  recommend that the Commissioner deny the motion for those reasons pursuant to 310 CMR 1.01(14) (d).  In addition, Cloherty has also not pointed to a clearly erroneous finding of fact or ruling of law, particularly with regard to the three bases for dismissal.
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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