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THE OFFICE OF APPEALS AND DISPUTE RESOLUTION








January 4, 2013
________________________


In the Matter of




Docket No. 2012-037 
Grafton & Upton Railroad Co., and


DEP File No. UAO-CE-12-9006-27
Ellis Atwood LLC
________________________



RECOMMENDED FINAL DECISION
The Petitioners Grafton & Upton Railroad Co. (“G & U”) and Ellis Atwood LLC brought this appeal in September 2012 challenging a Unilateral Administrative Order (“UAO”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioners for purported violations of Massachusetts statutes and regulations governing air pollution and hazardous wastes.  See G.L. c. 111, §§ 142A-142O; the Air Pollution Control Regulations at 310 CMR 6.00, 7.00, and 8.00; G.L. c. 21C; and the Hazardous Waste Regulations at 310 CMR 30.000.  

Under 310 CMR 1.01(11)(d)(1) the parties to an appeal “may voluntarily dismiss the appeal by filing a stipulation of dismissal signed by all parties.”  Recently, the Petitioners and the Department filed a joint Stipulation of Dismissal requesting that the Department’s Commissioner issue a Final Decision dismissing this appeal with prejudice upon the terms and conditions set forth below.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal with prejudice upon the following terms and conditions that have been agreed upon by the parties in their joint Stipulation of Dismissal: 

1.
that G&U owns and operates a railroad line between North Grafton,
Massachusetts and Milford, Massachusetts, including property located at 12 and 16 Depot Street adjacent to the railroad line in Hopedale, Massachusetts (“the Property”); 

2.
that Ellis Atwood, LLC owns a portion of the G&U railroad line in Hopedale,
Massachusetts; 

3.
that following an inspection of the Property on September 12, 2012, the

Department issued the UAO on September 17, 2012 asserting that G&U had violated certain Department regulations by grinding scrap railroad ties into woodchips at the Property; 

4.
that the UAO required G&U to cease and desist from grinding railroad ties or
removing them from the Property; 

5.
that G&U filed this timely appeal of the UAO;

6.
that the Department acknowledges that, based on analytical data submitted by
G&U to the Department on October 13, 2012, a follow up inspection by the Department on October 23, 2012, and additional documentation submitted by G&U to the Department on October 26, 2012: (a) the woodchips generated by the grinding of railroad ties at the Property are not a hazardous waste as defined by the Department’s regulations, and (b) the woodchips have been properly removed from the Property;

7.
that the Petitioners’ and the Department’s joint Stipulation of Dismissal of this
appeal is not intended to be, and does not constitute, an adjudication with respect to any issue raised in the appeal, including without limitation the issue of federal preemption and whether Department regulations, Massachusetts statutes, or the UAO are preempted by 49 U.S.C. 10501 or 49 U.S.C. 20106, and that each party reserves the right to advance arguments concerning preemption issues in the future; and
8.
that upon issuance by the Department’s Commissioner of a Final Decision
dismissing this appeal with prejudice upon the terms and conditions set forth above,  the parties waive any rights they may have to further administrative review before DEP and to any rights of appeal to any court.

Date: __________




__________________________
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Chief Presiding Officer
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