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THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

April 11, 2013

________________________


In the Matter of




Docket No. 2012-046 

Grafton & Upton Railroad Co.


DEP File No. UAO-CE-12-6W008

________________________



RECOMMENDED FINAL DECISION
On December 31, 2012, the Petitioner Grafton & Upton Railroad Co. filed this appeal challenging a Unilateral Administrative Order (“UAO”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on December 14, 2012 for purported violations of the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The Department issued the UAO as a result of the Petitioner’s purported construction activities at its real properties at 42 Westborough Road and 72 North Main Street in Grafton, Massachusetts (collectively “the Property”).  UAO, ¶¶ 4, 4A-4D.  

Under 310 CMR 1.01(11)(d)(1) the parties to an appeal “may voluntarily dismiss the appeal by filing a stipulation of dismissal signed by all parties.”  Recently, the Petitioners and the Department filed a joint Stipulation of Dismissal requesting that the Department’s Commissioner issue a Final Decision dismissing this appeal with prejudice upon the terms and conditions set forth below.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal with prejudice upon the following terms and conditions that have been agreed upon by the parties in their joint Stipulation of Dismissal: 

1.
that the Petitioner owns the Property; 
2.
that following an inspection of the Property on December 13 and14,
2012, the Department issued the UAO on December 14, 2012 asserting that the Petitioner had violated certain Wetlands Regulations by conducting grading and filling activities and by stockpiling soil at the Property; 

3.
that the UAO required the Petitioner to: 
(i) 
cease and desist from work or activities at the Property that could
contribute to or exacerbate the amount of unstable soils at the Property;


(ii) 
take reasonable steps to prevent further violations of the MWPA and the



Wetlands Regulations; 
(iii) 
hire an erosion control specialist and submit to the Department and the
Grafton Conservation Commission an Erosion and Sedimentation Control Plan; 
(iv) 
hire a wetlands scientist/specialist to assess any impacts from the
Petitioner’s activities to wetland resource areas on the Property and on adjacent properties; and 
(v) 
submit to the Department for review and approval a wetland restoration
plan, signed and stamped by a Registered Professional Engineer, to restore all altered wetland resource areas (see UAO, ¶¶ 5A-5F); 

4.
that the Petitioner filed this timely appeal of the UAO on December 29, 2012;

5.
that the Department acknowledges that the Petitioner has performed the actions

and has submitted the reports required by Paragraphs 5A-5F of the UAO;  
6.
that the Petitioner’s and the Department’s joint Stipulation of Dismissal of this
appeal is not intended to be, and does not constitute, an adjudication with respect to any issue raised in the appeal, including without limitation the issue of federal preemption and whether Department regulations, Massachusetts statutes, or the UAO are preempted by 49 U.S.C. 10501 or 49 U.S.C. 20106, and that each party reserves the right to advance arguments concerning preemption issues in the future; and
7.
that upon issuance by the Department’s Commissioner of a Final Decision
dismissing this appeal with prejudice upon the terms and conditions set forth above,  the parties waive any rights they may have to further administrative review before DEP and to any rights of appeal to any court.
Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

SERVICE LIST

________________________


In the Matter of




Docket No. 2012-037 

Grafton & Upton Railroad Co.


DEP File No. UAO-CE-12-9006-27

________________________


Petitioner:
Grafton & Upton Railroad Co., and 



Ellis Atwood LLC

Legal representative:
James E. Howard, Esq.





70 Rancho Road





Carmel Valley, CA 93924





831-659-4112






e-mail: jim@jehowardlaw.com
The Department:
Philip Nadeau, Wetlands Section Chief

MassDEP/Central Regional Office

Bureau of Resource Protection

627 Main Street

Worcester, MA 01608

e-mail: Philip.Nadeau@state.ma.us;

Joseph R. Bellino, Wetlands Analyst

MassDEP/Central Regional Office

Bureau of Resource Protection

627 Main Street

Worcester, MA 01608

e-mail: Joseph.Bellino@state.ma.us; 

Legal Representatives:
Mary Jude Pigsley, 

Chief Regional Counsel

MassDEP – Central Regional Office

627 Main Street

Worcester, MA 01608

e-mail: MaryJude.Pigsley@state.ma.us

Michael Dingle, Deputy General Counsel





for Litigation







MassDEP/Office of General Counsel

One Winter Street, 3rd Floor

Boston, MA 02108



e-mail: Mike.Dingle@state.ma.us
	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep

	Printed on Recycled Paper


In the Matter of Grafton & Upton Railroad Company
Docket No. 2012-046 

Recommended Final Decision

Page 4 of 4

[image: image1.png][image: image2.png][image: image3.png][image: image4.png][image: image5.png][image: image6.png][image: image7.png]