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RECOMMENDED FINAL DECISION
Several months ago in June 2013, the Petitioner J.R. Vinagro Corporation brought this appeal challenging the May 15, 2013 decision of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) denying the Petitioner’s application for a hazardous waste transporter license (“License”) pursuant to the Massachusetts Hazardous Waste Management Act, G.L. c. 21C, § 7, and the Department’s Hazardous Waste Regulations at 310 CMR 30.853.  The Department denied the License to the Petitioner for “cause” pursuant to 310 CMR 30.853 because the Petitioner purportedly: (1) failed to disclose required information, (2) misrepresented information, (3) is not competent to be a hazardous waste transporter, and (4) submitted an incomplete License application to the Department.  Department’s License Denial Decision, May 15, 2013 (“License Denial Decision”).  The 
Petitioner denied the Department’s claims and requested that the License be awarded to the Petitioner.  Petitioner’s Appeal Notice. 
Recently, the Petitioner filed a Motion requesting to withdraw and terminate its appeal of the Department’s License denial decision.  The seven business day time period under 310 CMR 1.01(11)(a)1 for the Department to respond to the Petitioner’s Motion has expired.  The Department has not responded to the Motion, and, accordingly, I will treat its lack of response as a statement that it does not oppose the Motion.

Under 310 CMR 1.01(6)(e), a Presiding Officer may allow an appellant to withdraw its appeal “upon conditions just to all parties.”  If the appellant’s request is granted, it will constitute the appellant’s waiver of any further appellate review (administrative and judicial) of the Department action that was challenged in the appeal, and, as a result, the action will stand.  In the Matter of Benjamin Losordo, OADR Docket Nos. WET-2011-037, 2011-038, Recommended Final Decision (December 5, 2011), 2011 MA ENV LEXIS 127, at 4, adopted as Final Decision (December 16, 2011), 2011 MA ENV LEXIS 126 (Department’s denial of wetlands permits final following appellant’s withdrawal of appeals challenging Department’s denial).  This rule is consistent with the long standing exhaustion of administrative remedies doctrine.  Luchini v. Commissioner of Revenue, 436 Mass. 403, 404-405 (2002) (taxpayers waived any judicial remedies to challenge the validity of income tax assessments by not exhausting  their administrative remedies); See also Wilczewski v. Commissioner of the Department of Environmental Quality Engineering, 404 Mass. 787, 792 (1989); Gill v. Board of Registration of Psychologists, 399 Mass. 724, 726-29 (1987); Puorro v. Commonwealth, 59 Mass. App. Ct. 61, 64, fur. app. rev. den., 440 Mass. 1110 (2003); Balcam v. Town of Hingham, 41 Mass. App. Ct. 260, 265-67 (1996).
Given the Department’s lack of opposition to the Petitioner’s Motion to withdraw and terminate its appeal of the Department’s License denial decision, and that the appeal was recently filed and has not progressed into full litigation mode, I see no reason why the Petitioner’s Motion should not be granted.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision: (1) granting the Petitioner’s Motion; and (2) affirming the Department’s License denial decision as a result of the Petitioner’s waiver of any further appellate review (administrative and judicial) of the decision. 
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