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THE OFFICE OF APPEALS AND DISPUTE RESOLUTION








October 2, 2013
________________________


In the Matter of




Docket No. 2012-035 
LDA Pier 9, LLC




DEP File No. UAO-BO-2012-6Y-001
________________________



RECOMMENDED FINAL DECISION
The Petitioner LDA Pier 9, LLC brought this appeal challenging a Unilateral Administrative Order (“UAO”) that the Boston Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner for purported violations of the Massachusetts Public Waterfront Act, G.L. c. 91 (“Chapter 91” or 
“c. 91”), and the Waterways Regulations at 310 CMR 9.00.  The Department issued the UAO to the Petitioner in connection with its operation of the Shipyard Quarters Marina at Pier 6, Charlestown, Massachusetts (“the Marina”).  UAO, ¶¶ 2-7.  
The UAO asserted that the Marina was in a state of serious disrepair in violation of c. 91, the Waterways Regulations, and several c. 91 Licenses that the Department had previously issued governing the Marina’s operation.  Id., ¶¶ 4A-4P, 5A-5F.  The UAO directed the Petitioner to perform a number of remedial measures within specific timelines, including retaining a certified engineer to inspect the Marina and performing repairs at the Marina in accordance with the engineer’s recommendations.  
Id., ¶¶ 7A-7F.

Recently, the Commonwealth’s Attorney General, exercising her independent legal authority under Massachusetts law, filed a civil enforcement action against the Petitioner for injunctive relief in Suffolk Superior Court involving the same violations that the Department asserted in the UAO.  See Commonwealth v. Shipyard Quarters Marina, LLC, et al., Suffolk Superior Court C.A. No. 2013-2774.  The Attorney General’s suit against the Petitioner superseded the Department’s enforcement action in the UAO, and, as a result, the Department has withdrawn the UAO.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal without prejudice.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 
subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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Petitioner:

LDA Pier 9, LLC

c/o Martin Oliner, Manager

1 Pier 8 c/o Shipyard Quarters Marina

Charlestown, MA 02129
e-mail: mroliner@msn.com; 
LDA Pier 9, LLC

c/o Asher Herzberg

 1 Pier 8 c/o Shipyard Quarters Marina

Charlestown, MA 02129
144-49 78th Ave.

Queens, New York 11367

e-mail: flhcorp1@gmail.com;
Legal representative:  None listed in Appeal Notice;
The Department:
Ben Lynch, Program Chief and Regional Planner



MassDEP/Waterways Regulation Program




One Winter Street, 5th Floor




Boston, MA 02108




e-mail: Ben.Lynch@State.MA.US; 




Andrea Langhauser, Regional Planner

MassDEP/Waterways Regulation Program




One Winter Street, 5th Floor




Boston, MA 02108




e-mail: Andrea.Langhauser@State.MA.US; 

Legal Representative:
Jennifer Davis, Senior Counsel




MassDEP/Office of General Counsel






One Winter Street, 3rd Floor





Boston, MA 02108






e-mail: Jennifer.Davis@State.MA.US;

cc:
Leslie DeFillipis, Paralegal

MassDEP/Office of General Counsel
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