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RECOMMENDED FINAL DECISION
In October 2012, the Petitioner Richard T. Moore filed this appeal challenging a $44,925.00 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) issued to the Petitioner for purported violations of the Massachusetts Oil and Hazardous Material Release and Prevention Act, G.L. 
c. 21E (“Chapter 21E”), and the Massachusetts Contingency Plan Regulations (“MCP Regulations”) at 310 CMR 40.0000.  PAN, ¶¶ 1-24.
  The Department issued the PAN to the Petitioner as a result his purported failure to take certain actions required by Chapter 21E and the MCP Regulations to remediate a diesel fuel leak that occurred on October 21, 1997 at the Petitioner’s commercial property at 152 Main Street, Leominster, Massachusetts (“the Site”).  Id., ¶¶ 4-22.  According to the Department, the diesel fuel leak contaminated at least 200 cubic 
yards of soil at the Site.  Id., ¶ 12.
In accordance with the requirements of the Civil Administrative Penalties Act, G.L. 
c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00, the PAN apprised the Petitioner of his right to appeal the PAN to the Office of Appeals and Dispute Resolution (“OADR”).  PAN, ¶ 25.A.  Specifically, the PAN informed the Petitioner that he had to file the appeal within 21 days after the PAN’s issuance and that his Appeal Notice had to deny the PAN’s allegations and/or assert that the $44,925.00 penalty amount is excessive in violation of G.L. c. 21A, § 16 and 310 CMR 5.00.  Id.  The PAN also informed the Petitioner that his Appeal Notice had to “clearly and concisely state every point of fact and law that [he] intend[ed] to raise in the [administrative appeal] . . . .”  Id.  

The Petitioner’s Appeal Notice, however, neither denied the PAN’s allegations nor asserted that the $44,925.00 penalty amount is excessive in violation of the Civil Administrative Penalties Act and the Administrative Penalty Regulations.  Id.  The Petitioner’s Appeal Notice also did not “clearly and concisely state every point of fact and law that [he] intends to raise in [this appeal] . . . .”  Id.   

As a result of the pleading deficiencies of the Petitioner’s Appeal Notice, on October 18, 2012, I issued an Order pursuant to 310 CMR 1.01(6)(e) and 11(b)
 directing the Petitioner to file an Amended Appeal Notice by November 19, 2012 containing the following information:

(1)
a brief summary of the final relief that the Petitioner was seeking in

the appeal;
(2)
a brief summary by the Petitioner whether he was contesting liability for
any penalties set forth in ¶¶ 23A-23F of the PAN, and the legal basis for his position;

(3)
a brief summary by the Petitioner whether he was contending that the amount of any penalties set forth in ¶¶ 23A-23F of the PAN is excessive, and the legal basis for his position; and
(4)
a brief summary by the Petitioner whether he was claiming a financial inability to pay the penalties at issue in the PAN.

My Order made clear that if the Petitioner failed to file the Amended Appeal Notice/More Definite Statement, that I would issue a Recommended Final Decision in accordance with 310 CMR 1.01(10) and (11)(b) recommending that the Department’s Commissioner issue a Final Decision dismissing this appeal.

The deadline for the Petitioner to have filed his Amended Appeal Notice/More Definite Statement has long passed.  He has not filed the Statement and has done nothing to prosecute his appeal of the PAN since the appeal’s filing.  As a result, the Department seeks dismissal of his appeal.  I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s motion to dismiss and affirming the PAN.
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�  The penalties totaling $44,925.00 are set forth in ¶¶ 23A-23F of the PAN.  





� 310 CMR 1.01(6)(e) authorizes a Presiding Officer to issue an Order directing an appellant to file an amended Appeal Notice that comports with all pleading requirements.  The provisions of 310 CMR 1.01(11)(b) authorize a Presiding Officer to issue an Order for More Definite Statement directing a party to allege specific facts and present credible evidence from a competent source in support of its claims in an appeal.





�  310 CMR 1.01(11)(b) authorizes a “Presiding Officer [to] . . . dismiss [an] . . . appeal . . . or make another order as may be appropriate” in response to a party’s failure to file a More Definite Statement.  The provisions of 310 CMR 1.01(10) authorize a Presiding Officer to dismiss an appeal due to the appellant’s failure to prosecute the appeal and/or failure to comply with a Presiding Officer’s directives.  
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