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RECOMMENDED FINAL DECISION

These three consolidated appeals involve challenges to three enforcement orders that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner Northbridge Auto Wrecking, Inc. (“NAWI”) in August 2003 and September 2004, respectively for purportedly violating the Solid Waste Management Act, G.L. c. 111, § 150A; the Solid Waste Management Regulations at 310 CMR 19.00; the Site Assignment Regulations for Solid Waste Facilities at 310 CMR 16.00; the Hazardous Waste Act, G.L. c. 21C; the Hazardous Waste Regulations at 310 CMR 30.000; the Wetlands Protection Act, G.L. c. 131, § 40; and the Wetlands Regulations at 310 CMR 10.00, during the course of its automotive operations at a 25 acre site at 2040 Providence Road in Northbridge, Massachusetts (“the Site”).  These automotive operations included NAWI’s operation of a gasoline station, an automobile repair business, and an automobile crushing business.  

The Department’s three enforcement orders asserted that during the course of its automotive operations at the Site, NAWI improperly accumulated large piles of tires, improperly disposed tires and automobile parts in the Riverfront Area of the adjacent Blackstone River, improperly altered wetlands resources protected by the Wetlands Protection Act, failed to properly manage containers of hazardous waste and waste oil, and improperly discharged waste oil to the ground from NAWI’s automobile crushing operations.  Two of the enforcement orders (Unilateral Administrative Orders (“UAOs”)) required NAWI to correct its environmental violations at the Site, and the remaining enforcement order (a Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”)) required NAWI to pay a penalty of $68,613.00 for its violations.

As was the practice at the time, in 2004 and 2005, the Division of Administrative Law Appeals (“DALA”), an agency within the Massachusetts Executive Office of Administration and Finance (“EOAF”), assumed jurisdiction over these three appeals so that a DALA Administrative Magistrate could conduct an Adjudicatory Hearing and issue a Recommended Final Decision (“RFD”) for review by the Department’s Commissioner.  Under 310 CMR 1.01(14)(b), the Department’s Commissioner is the Final Decision-maker in all administrative appeals such as the appeals here, and may issue a Final Decision adopting, modifying, or rejecting a DALA Administrative Magistrate’s RFD.  Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 231 (2010).  
The appeals remained pending at DALA until recently when NAWI, the Department, and NAWI’s successor in interest at the Site, D & G Recycling, Inc. (“D & G”), reached a proposed settlement of all three appeals through an Administrative Consent Order With Penalty [image: image1.png](“ACOP”).  

The ACOP requires D&G to bring the Site in compliance with the Solid Waste Management Regulations at 310 CIAR 19.000, the Site Assignment Regulations for Solid Waste Facilities at 310 CMR 16.000, the Hazardous Waste Regulations at 310 CMR 30.000, the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations at 310 CMR 10.00.  ACOP, ¶¶ 36-52.  The ACOP also requires D&G to perform and complete a Supplemental Environmental Project (“SEP”) to mitigate the assessed $68,613.00 civil administrative penalty.  ACOP, ¶¶ 43A-43D; Attachment A to ACOP.  In accordance with the Department’s Enforcement Response Guidance and Policy on Supplemental Environmental Projects (ENF-07.001), the Regional Director of the Department’s Central Regional Office has exercised her discretion to allow up to 100% of the assessed penalty amount to be mitigated through the proposed SEP based on: (1) her conclusion that the proposed SEP will provide environmental benefit that significantly outweighs the benefit to be derived from the deterrent effect of a cash penalty, and (2) her anticipation that the cost of implementing the proposed SEP may exceed the assessed penalty amount. 
To implement the SEP, D & G will identify an appropriate party to hold a conservation restriction over approximately 22 acres of the Site, grant a conservation restriction in perpetuity to that party, complete all the steps necessary to receive approval for the conservation restriction by the Secretary of the Massachusetts Executive Office of Energy and Environmental Affairs (“EEA”), and record a copy of the conservation restriction with the Worcester District Registry of Deeds.  Attachment A to ACOP.  D & G will also construct trails and a canoe launch to allow public access to the Blackstone River for recreational purposes.  Id. 
The proposed settlement is fair and reasonable, is in the public interest, and furthers the statutory and regulatory interests of the Solid Waste Management Act, G.L. c. 111, § 150A; the Solid Waste Management Regulations at 310 CMR 19.00; the Site Assignment Regulations for Solid Waste Facilities at 310 CMR 16.00; the Hazardous Waste Act, G.L. c. 21C; the Hazardous Waste Regulations at 310 CMR 30.000; the Wetlands Protection Act, G.L. c. 131, § 40; and the Wetlands Regulations at 310 CMR 10.00.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision approving the ACOP.       
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