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RECOMMENDED FINAL DECISION
INTRODUCTION
Fifty-four (54) individuals originally filed this appeal challenging the June 15, 2012 decision of the Department’s Southeast Regional Office to issue a Waterways License under G.L. c. 91 (“Chapter 91”) and the Waterways Regulations at 310 CMR 9.00 (“c. 91 License”) to the Applicant.  The c. 91 License authorized the Applicant’s proposed work at its marina at 15-17 Independence Lane in Onset Bay, Wareham, Massachusetts (“the Site”), an area within Commonwealth Tideland jurisdiction under Chapter 91.  Department’s Written Determination Pursuant to M.G.L. c. 91 Waterways Application No. W06-1580, June 15, 2012 (“Department’s c. 91 Determination”).


Specifically, the c. 91 License authorized the Applicant’s: (1) construction and maintenance of a seasonal pile held floating dock system (approximately 4,872 square feet) and tie-off piles, (2) relocation of the existing gas dock, and (3) establishment of a reconfiguration zone around the perimeter of the marina facility.  Id.  This proposed project will add ten (10) new boat slips and provide additional docking area for loading /off-loading vessels and transient vessels at the Applicant’s marina. Id.

The 54 original Petitioners contended in their Amended Appeal Notice that they lived or vacationed in the Onset Bay area and that the c. 91 License would  “interfere with their public right to navigate and have free passage over and through the water in Onset Bay in violation of 310 CMR 9.35(2).”
  Petitioners’ Amended Appeal Notice, Section 5, at pp. 6-8; Section 6, at pp. 8-10; Section 7, at pp. 10-13; Petitioners’ Pre-Hearing Statement, at pp. 1-2.  They also contended that the c. 91 License violated the Massachusetts Ocean Sanctuaries Act (“MOSA”), G.L. c. 132A, §§ 12A-16F, 18, and the MOSA Regulations at 302 CMR 5.05(n) and 5.05(o).
  Petitioners’ Amended Appeal Notice, Section 7, at pp. 14-19; Petitioner’s Pre-Hearing Statement, at p. 2.   

During the course of the appeal, the number of Petitioners in the case decreased from 54 to 10 as a result of 44 Petitioners having failed to file Pre-filed Testimony in advance of the scheduled Adjudicatory Hearing (“Hearing”) of June 19, 2013.  See Order Dismissing Claims of All Petitioners Who Failed to File Pre-filed Testimony (May 1, 2013).  The 10 Petitioners who remained in the case included Frank E. O’Brien (“Mr. O’Brien”), and they proceeded in the appeal as ten individuals rather than collectively as a “ten residents” group under 310 CMR 9.17(1)(c).
  

On the June 18, 2013, the eve of the scheduled Hearing, all of the remaining Petitioners, except Mr. O’Brien, settled their claims with the Applicant and the Department resulting in the Hearing’s postponement.  On June 25, 2013, the Applicant, the Department, and all of the remaining Petitioners, except Mr. O’Brien, memorialized their settlement by filing a Settlement Agreement with the Office of Appeals and Dispute Resolution (“OADR”) for review and approval by the Department’s Commissioner pursuant to 310 CMR 1.01(8)(c).  
Under the Settlement Agreement all of the remaining Petitioners, except Mr. O’Brien, have explicitly dropped their challenge to the c. 91 License in exchange for the following 
condition to be added to the c. 91 License:

[that] only transient vessels shall be allowed to dock on the southerly side of the outer F dock header[,] however, the inner slips on the F dock header may be used in accordance with [the Applicant’s] regulations.

Settlement Agreement, ¶¶ 5-6.  As the only party who has not signed the Settlement Agreement, Mr. O’Brien is required by 310 CMR 1.01(8)(c) to demonstrate that the Settlement Agreement “is inconsistent with law” and should not be approved by the Department’s Commissioner.  As explained below, Mr. O’Brien has failed to meet his burden under 310 CMR 1.01(8)(c), and, accordingly, I recommend that the Department’s Commissioner issue a Final Decision approving the Settlement Agreement pursuant to 310 CMR 1.01(8)(c).  
DISCUSSION

The provisions of 310 CMR 1.01(8)(c) make clear that “[i]f a party will not sign a . . . settlement [agreement] . . . that the Department agrees to sign, the burden of going forward [with competent evidence] to establish why the agreement is inconsistent with law may be placed upon that party by the Presiding Officer . . . .”  In the Matter of Pine Creek Development, DEP Docket No. 2003-107, Recommended Final Decision (November 12, 2008), at pp. 12-13, adopted by Final Decision (November 18, 2008).  It is well settled that “[c]onclusory statements are generally not regarded as competent evidence for a party to meet its burden of going forward [with competent evidence]” to prove its claims in an appeal.  In the Matter of Harbor Access Group, DEP Docket No. 2007-092, Final Decision (October 1, 2010), 2010 MA ENV LEXIS 216, at 12 n.6, citing Kourouvacilis v. General Motors Corp., 410 Mass. 706, 715 (1991); Madsen v. Erwin, 395 Mass. 715, 721 (1985).  

Here, prior to the Settlement Agreement’s filing on June 25, 2013, Mr. O’Brien “ha[d] 
not responded to any of [his attorney’s] communications regarding the settlement agreemen[t].”  See Electronic Mail (“E-mail”) Message of Attorney Rosemary Traini (9:09 a.m., June 18, 2013).  As a result, on July 2, 2013, I issued an Order to Show Cause pursuant to 310 CMR 1.01(6)(d)
 and 310 CMR 1.01(8)(c) directing Mr. O’Brien to file a memorandum with OADR by July 12, 2013 demonstrating that the Settlement Agreement “is inconsistent with law” and should not be approved by the Department’s Commissioner.  

On July 12, 2013, Mr. O’Brien filed a timely response to the Order to Show Cause, but his response failed to demonstrate that the Settlement Agreement “is inconsistent with law” and should not be approved by the Commissioner pursuant to 310 CMR 1.01(8)(c).  His response took conflicting positions on the Settlement Agreement by supporting and opposing it.  He supported the Settlement Agreement by claiming that “[he had] frequently made it clear to the other petitioners . . . that [he] would concur and accept whatever these petitioners decided to do [in] the . . . case,.” but at the same time he questioned the propriety of the  Agreement by claiming the following:

[the Applicant] has more than 24 unused authorized moorings.  Why didn’t [the Department] require the [Applicant] to first utilize what unused public access capability the [Applicant] has, before [the Department] issued [the] license causing local community frustration and strife?
(emphasis in original).


In any event, Mr. O’Brien’s conflicting positions on the Settlement Agreement failed to demonstrate that the Agreement “is inconsistent with law,” and, thus, I recommend that the Department’s Commissioner issue a Final Decision approving the Agreement pursuant to 310 CMR 1.01(8)(c).  It is also important to note that had this case proceeded to Hearing with Mr. O’Brien as the sole Petitioner challenging the c. 91 License, he would not have prevailed.  
The issues for resolution at the Hearing would have been: 

(1)
whether Mr. O’Brien had standing to challenge the c. 91 License as an

 “aggrieved person” within the meaning of 310 CMR 9.02 and
 9.17(1)(b);

(2)
whether the Applicant’s proposed Project serves a public purpose

pursuant to 310 CMR 9.31(2) and 9.31(3);

(3)
whether the c. 91 License will significantly interfere with Mr. O’Brien’s

right under 310 CMR 9.35(2) to navigate and have free passage over and through the water in Onset Bay; and

(4)
whether the c. 91 License violates MOSA and the MOSA regulations.
Mr. O’Brien would not have prevailed on the standing issue because the Pre-filed Testimony that he filed for the Hearing made a conclusory allegation that the Applicant’s proposed Project as approved by the Department “will [cause him] an injury in fact, which is different either in kind or magnitude, from that suffered by the general public and which is within the scope of the public interests protected by M.G.L. c. 21A and c. 91.”  Mr. O’Brien’s Pre-filed Testimony, ¶ 4.  He also provided conclusory testimony regarding the c. 91 issues in the case as set forth above and provided no testimony on the MOSA issue.  Id., ¶¶ 5-10. 
In stark contrast, the detailed Pre-filed Testimony that the Department’s expert witness, David E. Hill (“Mr. Hill”), and the Applicant’s expert witness, Stanley M. Humphries (“Mr. Humphries”), filed for the Hearing demonstrated that the Department properly issued the c. 91 License.  Both Mr. Hill and Mr. Humphries have significant experience in the c. 91 permitting area.  Mr. Hill is an experienced Environmental Engineer in the Department’s Wetlands and Waterways Program.  Mr. Hill’s Pre-filed Testimony, ¶¶ 1-3.  Since 2000, he has reviewed over 1,000 c. 91 License applications, approximately 70% of which have been c. 91 License applications for improvements of public and private marinas.  Id., ¶ 3.  He has reviewed approximately 900 proposed c. 91 projects located in Cape Cod Bay, Cape Cod, and the Cape and Island Ocean Sanctuaries.  Id.  He is also very familiar with Onset and the waters of Onset Bay, as a result of visiting the area for over 40 years and living in the area for 14 of those years.  Id., ¶ 5.  As for Mr. Humphries, he is a coastal geologist with more than 35 years of experience in various environmental areas including c. 91 and MOSA policy, regulation, and permitting.  Mr. Humphries’ Pre-filed Testimony, ¶¶ 1-4, 6-10.  He has been involved in more than 1,000 private and public projects during the course of his career.  Id.


Mr. Hill and Mr. Humphries demonstrated through their Pre-filed Testimony that contrary to Mr. O’Brien’s claims:

(1)
that the Applicant’s proposed Project serves a public purpose

pursuant to 310 CMR 9.31(2) and 9.31(3);

(2)
that the c. 91 License will not significantly interfere with Mr. O’Brien’s
right under 310 CMR 9.35(2) to navigate and have free passage over and through the water in Onset Bay;
 and

(3)
that the c. 91 License does not violate MOSA and the MOSA regulations.

To sum up, this litigation should be brought to an end.
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final
Decision approving the Settlement Agreement pursuant to 310 CMR 1.01(8)(c) because Mr. O’Brien has failed to demonstrate that the Settlement Agreement is “is inconsistent with law” and should not be approved by the Commissioner.  
Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 
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�  The provisions of 310 CMR 9.35(2)(a) provide in relevant part that a proposed Project on a waterway subject to the Department’s jurisdiction under G.L. c. 91:





shall not significantly interfere with public rights of navigation which exist in all waterways. Such rights include the right to conduct any activity which entails the movement of a boat, vessel, float, or other watercraft; the right to conduct any activity involving the transport or the loading/unloading of persons or objects to or from any such watercraft; and the natural derivatives thereof.





�  MOSA, which is administered by the Commonwealth’s Office of Coastal Zone Management (“CZM”), “prohibits activities that may significantly alter or endanger the ecology or appearance of the ocean, seabed, or subsoil of [ocean] sanctuaries or the Cape Cod National Seashore.”  http://www.mass.gov/czm/permitguide/regs/oceansanctuaries.htm.  CZM does not issue any licenses or permits under MOSA “but acts through the regulatory process of other agencies, particularly the Chapter 91 Waterways Program” that is administered by the Department.  Id.  After a c. 91 License application is filed with the Department, CZM staff submit written comments to the Department on the application during the public comment period.  Id.  “A project that receives a Chapter 91 License is presumed to comply with [MOSA].”  Id.





�  Under 310 CMR 9.17(1), certain parties may file an administrative appeal challenging the Department’s grant of a 


c. 91 License, including “ten residents of the Commonwealth, pursuant to [G.L.] c. 30A, § 10A, who . . . submitted comments [on the applicant’s c. 91 license application] within the public comment period,” provided, however, 


(1) that the complete name, address, and telephone number of each resident is set forth in the Appeal Notice, (2) that “at least five of the ten residents . . . reside in the municipality in which the license or permitted activity is located,” (3) that their Appeal Notice “clearly and specifically state the facts and grounds for the appeal and the relief sought,” and (4) that “each appealing resident . . . file an affidavit stating the intent to be part of the group and to be represented by its authorized representative.”  310 CMR 9.17(1)(c).  Under G.L. c. 30A, § 10A, the Ten Residents must also allege in their Appeal Notice that the Department’s grant of the c. 91 License will cause “damage to the environment” as that term is defined by G.L. c. 214, § 7A.  Under G.L. c. 214, § 7A “damage to the environment” means:





any destruction, damage or impairment, actual or probable, to any of the natural resources of the commonwealth, whether caused by the defendant alone or by the defendant and others acting jointly or severally. Damage to the environment shall include, but not be limited to, air pollution, water pollution, improper sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds or other water resources, destruction of seashores, dunes, wetlands, open spaces, natural areas, parks or historic districts or sites. Damage to the environment shall not include any insignificant destruction, damage or impairment to such natural resources.





Here, the Petitioners’ October 2012 Amended Appeal Notice made clear that they were proceeding in the case as individuals and not as a Ten Residents group under 310 CMR 9.17(1).  See Order Denying Applicant’s Motion to Dismiss Petitioners’ Amended Appeal Notice/More Definite Statement (November 28, 2012).





�  Under 310 CMR 1.01(6)(d), a Presiding Officer may issue “Orders to show cause . . . requiring a person to explain or defend an act or failure to act in accordance with 310 CMR 1.01.”





�  Mr. O’Brien was required to show aggrievement under 310 CMR 9.02 and 9.17(1)(b).  The c. 91 Regulations define an “aggrieved person” as:





any person, who because of [the Department’s] decision to grant a [c. 91] license or permit, may suffer an injury in fact, which is different either in kind or magnitude, from that suffered by the general public and which is within the scope of the public interests protected by [c. 91] and [G.L.] c. 21A. 





310 CMR 9.02.  


�  Mr. Hill’s Pre-filed Testimony, ¶¶ 8-9, 14-17; Mr. Humphries’ Pre-filed Testimony, ¶¶ 5, 10-16.





�  Mr. Hill’s Pre-filed Testimony, ¶¶ 8-9, 18-28; Mr. Humphries’ Pre-filed Testimony, ¶¶ 5, 10-16.





�  Mr. Hill’s Pre-filed Testimony, ¶¶ 8-9, 29-38; Mr. Humphries’ Pre-filed Testimony, ¶¶ 5, 7-9, 18-20.
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