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________________________




RECOMMENDED FINAL DECISION ON RECONSIDERATION
This appeal arose out of a challenge by fifty-four (54) individuals to a Chapter 91 License (“c. 91 License”) that the Southeast Regional Office of Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Applicant Point Independence Yacht Club in June 2012.  See In the Matter of Point Independence Yacht Club, OADR Docket No. 2012-033, Recommended Final Decision (August 15, 2013), 2013 MA ENV LEXIS 46, adopted as Final Decision (August 19, 2013).  The c. 91 License authorized the expansion of the Applicant’s marina at 15-17 Independence Lane in Onset Bay, Wareham, Massachusetts (“the Site”), specifically: (1) construction and maintenance of a seasonal pile held floating dock system (approximately 4,872 square feet) and tie-off piles, (2) relocation of the existing gas dock, and (3) establishment of a reconfiguration zone around the perimeter of the marina facility.  2013 MA ENV LEXIS 46, at 1-2.  

The 54 original Petitioners contended that the expansion of the Applicant’s marina as
authorized by the c. 91 License would “interfere with their public right to navigate and have free passage over and through the water in Onset Bay in violation of 310 CMR 9.35(2)” and violate the Massachusetts Ocean Sanctuaries Act (“MOSA”), G.L. c. 132A, §§ 12A-16F, 18, and the MOSA Regulations at 302 CMR 5.05(n) and 5.05(o).  Id., at 2-3.  During the course of the appeal, the Petitioners decreased from 54 to 10 as a result of 44 Petitioners having failed to file Pre-filed Testimony in advance of the scheduled Adjudicatory Hearing (“Hearing”) of June 19, 2013.  Id., at 3-4.  The 10 remaining Petitioners included Frank E. O’Brien (“Mr. O’Brien”), and they proceeded in the appeal as ten individuals rather than collectively as a “ten residents” group under 310 CMR 9.17(1)(c).  Id., at 4.    

Subsequently, all of the remaining Petitioners, except Mr. O’Brien, settled their claims with the Applicant and the Department pursuant to a written Settlement Agreement in accordance with 310 CMR 1.01(8)(c).  Id., at p. 5.  Under the Settlement Agreement all of the remaining Petitioners, except Mr. O’Brien, explicitly dropped their challenge to the c. 91 License in exchange for the following condition to be added to the c. 91 License:

[that] only transient vessels shall be allowed to dock on the southerly side of the outer F dock header[,] however, the inner slips on the F dock header may be used in accordance with [the Applicant’s] regulations.

Id.  
The Settlement Agreement was subject to review and approval by the Department’s Commissioner pursuant to 310 CMR 1.01(8)(c).  Id., at 5-7.  As the only party who did not sign the Settlement Agreement, Mr. O’Brien was required by 310 CMR 1.01(8)(c) to demonstrate to the Commissioner that the Settlement Agreement “[was] inconsistent with law” and should not be approved.  Id.  Mr. O’Brien failed to meet his burden by taking conflicting positions on the Settlement Agreement.  Id., at 7-9.  As a result, I issued a Recommended Final Decision (“RFD”) recommending that the Commissioner issue a Final Decision approving the Settlement Agreement.  Id., at 7-9.  My RFD explained in detail that approval of the Settlement Agreement was also appropriate because Mr. O’Brien would not have prevailed in his challenge to the c. 91 License had the case proceeded to an Adjudicatory Hearing (“Hearing”) for resolution.  Id., at 8-12.

The Commissioner accepted my recommendation and issued a Final Decision on Monday, August 19, 2013 approving the Settlement Agreement pursuant to 310 CMR 1.01(8)(c).  The Commissioner’s Final Decision informed Mr. O’Brien of his right to file a Motion for Reconsideration of the Final Decision within seven days of its issuance pursuant to 310 CMR 1.01(14)(d).  
The seventh business day after the Final Decision’s issuance was Wednesday, August 28, 2013.  Mr. O’Brien did not file a Motion for Reconsideration by that deadline.  
On September 10, 2013, I received a letter from Mr. O’Brien dated September 1, 2013 and mailed September 3, 2013 that was addressed to me and copied to the Commissioner.  Although not expressly stated as such, the letter was in essence a Motion for Reconsideration of the Commissioner’s Final Decision approving the Settlement Agreement because the letter contended that the Department “[had] made a disastrous decision” in granting the c. 91 License to the Applicant because “it cause[d] a lessening not increase of Public Access to their waters.”  Id., at pp. 1-2 (emphasis in original).  In making that contention, the letter questioned the competency of Department staff member, David E. Hill (“Mr. Hill”), who reviewed the Applicant’s application for the c. 91 License.  Id., at p. 3.  The letter also asserted that my RFD approving the Settlement Agreement had “‘cheekily’ inferred that once [the Department] ha[d] made a decision [granting a permit under c. 91], . . . citizens continuing to express opinions opposing the permit should be stifled.”  Id., at p. 1.  
Per my Order of September 11, 2013, the Applicant and the Department have responded to Mr. O’Brien’s letter/Motion for Reconsideration.  Both oppose the Motion because it is untimely under 310 CMR 1.01(14)(d) since it was filed more than seven business days after issuance of the Commissioner’s Final Decision.  Applicant’s Opposition, at p. 1, ¶ A; Department’s Opposition.  They also oppose the Motion because it fails to demonstrate under 310 CMR 1.01(14)(d) that the Final Decision approving the Settlement Agreement was based upon a finding of fact or ruling of law that was clearly erroneous.  Applicant’s Opposition, at p. 1, ¶ D; Department’s Opposition.  They also contend that the Motion, in violation of 310 CMR 1.01(14)(d), has renewed claims or arguments that were previously raised, considered, and denied in the Final Decision.  Id.

After receiving the Applicant’s and the Department’s opposition memoranda to his Motion for Reconsideration, Mr. O’Brien filed a signed “notarized statement” on October 3, 2013 dated September 24, 2013 indicating that he “has no intent, plan to, or interest in legally contesting . . . the [c. 91 License that the Department] recently granted [the Applicant],” but, “[a]s is [his] citizen right, [he] will continue to believe that [the License] damaged rights of the Public to their waterways.”  As a result of these representations, I will treat Mr. O’Brien’s “notarized statement” as a Notice of Withdrawal of his Motion for Reconsideration of the Final Decision approving the Settlement Agreement.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration that denies Mr. O’Brien’s Motion for 
Reconsideration as moot, but also for being untimely and renewing claims or arguments that were previously raised, considered, and denied in the Final Decision.  

Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 

SERVICE LIST


Petitioners:
Ten individuals:

(1)
Andrew Heathman Harrington;

(2)
Elizabeth Grover Harrington;

(3)
Frank A. Tramontozzi, PE;

(4)
Herbert Reinke;

(5)
Pamela B. Clark;

(6)
Nancy O’Brien;
(7)
Michael O’Brien;
(8)
William Gay; 
(9)
Jackson Evan Gillman; and

(10)
Frank E. O’Brien

35 Lydia Island Road
Wareham, MA 02571;



Legal representative:
Rosemary Traini, Esq.







888 Washington Street






Dedham, MA 02026







e-mail: rtraini@rtrainilaw.com;

Applicant:
Point Independence Yacht Club;
Legal representative:
Gene J. Guimond, Esq.




Baker, Braverman, & Barbadoro, P.C.




300 Crown Colony Drive, Suite 300



Quincy, MA 02169



e-mail: geneg@bbb-lawfirm.com;



Francis J. Lynch, III, Esq.




Lynch & Lynch




45 Bristol Drive




South Easton, MA 02375




e-mail: jlynch@lynchlynch.com;
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The Department:
Elizabeth A. Kouloheras, Chief

MassDEP/Southeast Regional Office

Bureau of Resource Protection
Wetlands & Waterways Program

20 Riverside Drive

Lakeville, MA 02347

e-mail: Elizabeth.Kouloheras@state.ma.us; 

David Hill, Environmental Engineer

MassDEP/Southeast Regional Office

Bureau of Resource Protection
Wetlands & Waterways Program

20 Riverside Drive

Lakeville, MA 02347;

e-mail: David.Hill@state.ma.us; 

Legal Representatives:
Samuel Bennett, Senior Counsel 

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108;



e-mail: Samuel.Bennett@state.ma.us; 
Daniel d’Hedouville, 
Senior Regional Counsel
MassDEP/Office of General Counsel

MassDEP/Southeast Regional Office

20 Riverside Drive

Lakeville, MA 02347
e-mail: Daniel.dHedouville@state.ma.us;

cc:
Dawn Stolfi Stalenhoef, Chief Regional Counsel

MassDEP/Southeast Regional Office

Office of General Counsel

20 Riverside Drive

Lakeville, MA 02347 
e-mail: Dawn.Stolfi.Stalenhoef@state.ma.us;

Leslie DeFilippis, Paralegal

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108
e-mail: Leslie.DeFilippis@state.ma.us.
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