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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Cynthia Reed, Trustee of the Cynthia Reed Revocable Trust, challenges the November 16, 2012 decision of the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) denying her request for a Superseding Amended Order of Conditions (“SAOC”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  Department’s November 16, 2012 Denial Letter to Petitioner (“Department’s Denial Letter”);
 Petitioner’s Pre-Hearing Statement, at pp. 2-5.  The Petitioner had requested the SAOC on October 11, 2012, seeking to overturn the Edgartown Conservation Commission’s (“ECC”) approval of the Applicant Norman Rankow’s proposed installation of a marine utility pedestal for water and electrical power (“the pedestal”) on a granite and concrete bulkhead that protects fill on his real property at 31 South Water Street in Edgartown, Massachusetts (“the Property”) and abutting real properties, including the Petitioner’s real property.  Id.   
The ECC approved the Applicant’s installation of the pedestal in an October 1, 2012 Addendum to a January 5, 2012 Order of Conditions (“OOC”) that the ECC had issued to the Applicant under the MWPA and the Wetlands Regulations (Petitioner’s Exhibit 13), authorizing his “construction of a garage, pool house, the renovation of an existing dwelling, and related landscaping and site activities” at the Property.  See Additional Condition 18 of ECC’s January 2012 Order of Conditions (Petitioner’s Exhibit 3).  The Petitioner challenged the Addendum by filing her SAOC request with the Department contending that the Addendum constituted an improperly issued Amended Order of Conditions under the Department’s Wetlands Program Policy 85-4 (“Department’s Amended Order Policy”).  See Petitioner’s Pre-Hearing Statement, at pp. 2-5.
  
According to the Petitioner, the proposed pedestal at issue is a major change to the Applicant’s proposed Project that the ECC approved in its January 2012 OOC, and, as such, the Applicant was required by the Department’s Amended Order Policy to file a new Notice of Intent (“NOI”) application with the ECC seeking approval of the pedestal under the MWPA and the Wetlands Regulations.  Id.  The Applicant and the Department disagree; they contend that the ECC’s approval of the proposed pedestal was an administrative action authorized by Additional Condition 22 of the ECC’s January 2012 OOC, which had directed the Applicant to submit to the ECC for review and approval “[a] landscape plan [that] . . . include[d] restoration of all areas disturbed during construction. . . .”  OOC (Petitioner’s Exhibit 3); Applicant’s November 6, 2012 Opposition to Petitioner SAOC Request (Petitioner’s Exhibit 15); Department’s Denial Letter (Petitioner’s Exhibit 16).  The Applicant and the Department contend that “[h]ad [the Petitioner] wished to appeal Additional Condition 22, such [an] appeal should have been filed [with the Department] within 10 business days of the [ECC’s] January . . . 2012 [OOC]” pursuant to 310 CMR 10.05(1), (7)(a), and 7(c), and, as a result, the Department properly denied the Petitioner’s SAOC request in November 2012 as untimely  Id.  The Department also contends that even if the Petitioner’s SAOC request was timely, she lacks standing to challenge the Department’s denial of her request because she is not an aggrieved party within the meaning of the Wetlands Regulations at 310 CMR 10.04.  See Department’s Motion to Dismiss for Lack of Standing.
In sum, the issues to be resolved in this appeal are the following:

1.
Does the Petitioner have standing to challenge the Department’s denial of

her SAOC request?

2.
If the Petitioner has standing, was the ECC’s October 2012 Addendum to

the ECC’s January 2012 OOC approving the Applicant’s installation of the pedestal (1) an administrative action authorized by Additional Condition 22 of the OOC or (2) an amendment to the OOC under [the Department’s Amended Order Policy]?


(a)
Was the proposed pedestal within the purview of Additional

Condition 22 of the OOC which had directed the Applicant to submit to the ECC for review and approval “[a] landscape plan [that] . . . include[d] restoration of all areas disturbed during construction”?  

3.
If the ECC’s October 2012 Addendum to the ECC’s January 2012 OOC

approving the Applicant’s installation of the pedestal constituted an amendment to the OOC, did the amendment approve work that constituted 
a minor or major change to the Applicant’s original construction project [within the meaning the Department’s Amended Order Policy]?

(a)
Did the proposed pedestal change the purpose of the original

project?



(b)
Did the proposed pedestal increase the scope of the original




project?



(c)
Did the proposed pedestal meet the relevant Performance

Standards for wetlands areas under the MWPA and the Wetlands Regulations? 



(d)
Will the proposed pedestal increase the potential adverse

impacts to the protected statutory interests of the MWPA? 

 The Department has filed a motion to dismiss the Petitioner’s appeal for lack of standing, which the Petitioner opposes.  The parties have also filed cross-motions for summary decision with supporting affidavits and other documentary materials pursuant to 310 CMR 1.01(11)(f) to resolve the remaining legal issues in the case.
  After reviewing all of the parties’  papers, I recommend that the Department’s Commissioner issue a Final Decision affirming the Department’s denial of the Petitioner’s SAOC request and dismissing the Petitioner’s appeal for lack of standing because the Petitioner is not an aggrieved party within the meaning of the Wetlands Regulations at 310 CMR 10.04.  In the alternative, I recommend that the Commissioner affirm the Department’s denial of the Petitioner’s SAOC request and grant summary decision to the Applicant and the Department because, based on the undisputed material facts, the ECC’s approval of the pedestal at issue was within the purview of the landscaping requirement of Additional Condition 22 of the ECC’s January 2012 OOC and did not require a new NOI filing by the Applicant.  As a result, the Petitioner’s October 2012 SAOC request was untimely.  Finally, even if the ECC’s October 2012 Addendum to OOC approving the pedestal constituted an amendment to the OOC, the Petitioner failed to demonstrate that the amendment constituted a major change to the proposed Project requiring the filing of a new NOI under the Department’s Amended Order Policy.    
STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes a number of important public interests, including flood control and storm damage prevention.  G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8; In the Matter of Town of Brewster, OADR Docket No. WET-2012-006, Recommended Final Decision (August 10, 2012), 2012 MA ENV LEXIS 97, at 11-12, adopted as Final Decision (August 16, 2012), 2012 MA ENV LEXIS 99.
  Among the wetlands areas protected by the MWPA and the Wetlands Regulations are Coastal Bank and Land Subject to Coastal Storm Flowage (“LSCSF”).   310 CMR 10.04; 310 CMR 10.30.  These wetlands areas are discussed below, at pp. 10-11, and 18-19, in connection with the Applicant’s proposed Project at the Property, including the Applicant’s proposed 
construction of the pedestal.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR10.02(2)(a); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Brewster, supra, 2012 MA ENV LEXIS 97, at 12-13.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of an [NOI]” with the permit issuing authority.  310 CMR10.02(2)(a).  A party must also file a NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] 
issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work or on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Id. 
The Department’s Amended Order Policy provides that:

[f]ollowing the issuance of a Final Order of Conditions [approving a proposed construction project under the MWPA and the Wetlands Regulations], unforeseen circumstances sometimes arise which may require minor deviations from the project approved in that Order.  To allow for the smooth operation of the permitting procedure and to avoid unnecessary and unproductive duplication of regulatory effort after a Final Order of Conditions has been issued, the Department recognizes that it would not be reasonable to require a complete re-filing of the NOI pursuant to the MWPA and Wetlands Regulations] when the changes sought in the Final Order of Conditions are relatively minor and will have unchanged or less impact on the [wetlands] interests protected by the [MWPA]. . . .

The Policy recommends that local Conservation Commissions use the following procedures to determine whether proposed additional work is a minor or major change to the applicant’s original project:

the [Conservation Commission should] first mak[e] a determination whether the requested change is great enough to warrant the [applicant’s] filing of a new [NOI under the MWPA and the Wetlands Regulations] or whether it is of a relatively minor nature and can be considered as an amendment to the original Final Order of Conditions.  In making this determination, the [Commission] should consider such factors as: 

[1] whether the purpose of the project has changed, 

[2] whether the scope of the project has increased, 

[3] whether the project meets relevant performance standards [under the MWPA and the Wetlands Regulations], and 

[4] whether the potential for adverse impacts to the protected statutory [MWPA] interests will be increased. 
The Policy also provides that:

[r]elatively minor changes which result in the same or decreased impact on the [wetlands] interests protected by the [MWPA] are appropriate for amendments.  If the determination is made that the project purpose or scope has changed substantially or that the interests specified in the [MWPA] are not protected, then the [Commission] should not issue the amendment, but should require the filing of a new [NOI by the applicant].

UNDISPUTED MATERIAL FACTS

In support of their cross-motions for summary decision, the parties filed affidavits from wetlands experts and numerous documents.  Based upon my review of the affidavits and documents, the following material facts are undisputed.
The Applicant is the owner of the Property.  Petitioner’s Statement of Undisputed Material Facts, ¶ 2; Applicant’s Response to Petitioner’s Statement of Undisputed Material Facts, ¶ 2.  The Petitioner is the Applicant’s immediate southerly abutter at 41 South Street in Edgartown.  Affidavit of [Petitioner] Cynthia Reed (“Ms. Reed’s Affidavit”), ¶¶ 1-2 (Petitioner’s Exhibit 26); Petitioner’s Statement of Undisputed Material Facts, ¶ 2; Applicant’s Response to Petitioner’s Statement of Undisputed Material Facts, ¶ 2.  
The pedestal to be installed on the bulkhead at the Property will be 45 inches high and 12
inches square, and will be installed on the bulkhead with three-eighths (3/8) of an inch bolts.  Affidavit of [Applicant’s Wetlands and Engineering Expert] Richard J. Barbini, P.E. (“Mr. Barbini’s Affidavit”), ¶ 5 (Applicant’s Exhibit 5).
    

The bulkhead “is a continuous granite and concrete structure approximately 175 feet long and . . . 16 inches wide” that fronts Edgartown Harbor  and built between 1858 and 1886.  Mr. Barbini’s Affidavit, ¶ 3; Affidavit of [Petitioner’s Wetlands Expert] Arlene M. Wilson (“Ms. Wilson’s Affidavit”), ¶ 7;
 Chapter 91 License Application and Variance Request [for the Property filed by the Applicant’s predecessor in title to the Property], (Project Narrative, at pp. 2, 4).
  The bulkhead protects fill on the Property and other abutting real properties, including the Petitioner’s abutting real property.  Mr. Barbini’s Affidavit, ¶ 3.  “The bulkhead serves as the foundation for the southwestern wall of the [Petitioner’s] residence constructed in 2009.”  Id.  The Petitioner’s construction of the residence was authorized by the ECC in a March 2009 OOC that it issued to the Petitioner under the MWPA and the Wetlands Regulations.  Applicant’s Exhibit 4 (Petitioner’s January 2009 NOI for the construction project); Applicant’s Exhibit 6 (ECC’s March 2009 OOC approving Petitioner’s construction project).  The Petitioner’s NOI for the construction project was prepared by Mr. Barbini, an experienced wetlands expert,
 and identified LSCSF as the only protected wetlands area that would be impacted by the construction project.  Applicant’s Exhibit 4 (Petitioner’s January 2009 NOI for the construction project, at p. 6).  The NOI represented that 6,000 square feet of LSCSF would be impacted by the construction project.  Id.     

The Wetlands Regulations at 310 CMR 10.04 define LSCSF as: 

land subject to any inundation caused by coastal storms up to and including that caused by the 100-year storm, surge of record or storm of record, whichever is greater.

Under Wetlands Regulations, LSCSF is “likely to be significant to flood control and storm damage prevention.”  In the Matter of Edward Longo, Docket No. 91-001, Decision on Motion for Reconsideration, 1996 MA ENV LEXIS 6, at 4 n.2, citing, 310 CMR 10.57(1)(a); Peabody, 2011 MA ENV LEXIS 39, at 15-16; 310 CMR 10.04; In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, 2013 MA ENV LEXIS 21, at 55-56, adopted as Final Decision, 2013 MA ENV LEXIS 20.  This wetlands resource area, “by its very nature, serves to dissipate the force of coastal storms, [and thus,] serves the [MWPA] interests of flood control and storm damage prevention . . . .”  Longo, 1996 MA ENV LEXIS 6, at 6-7; Peabody, 2011 MA ENV LEXIS 39, at 16; Enos, 2013 MA ENV LEXIS 21, at 56.  Although there are no Performance Standards in the Wetlands Regulations for LSCSF, the issuing authority may only authorize activities in LSCSF if the issuing authority determines that the proposed activities will not interfere with the MWPA interests of flood control and storm damage prevention.  Id.  

On December 19, 2011, the Applicant filed an NOI with ECC seeking approval under 
the MWPA and the Wetlands Regulations to perform the following work at the Property: 


[c]onstruct [an] addition to [an] existing dwelling, renovate [the] dwelling,

remove two sheds, resurface [the] swimming pool, construct [a] pool cabana, landscaping[,] and related site activities.  
Applicant’s NOI, at p. 2, Section A.6 (Petitioner’s Exhibit 1) (emphasis supplied).  The NOI was

also prepared by Mr. Barbini.  Mr. Barbini’s Affidavit, ¶¶ 1-2 (Applicant’s Exhibit 5). 

The NOI represented that 2,000 square feet of LSCSF would be impacted by the proposed Project.  Applicant’s NOI, at p. 4, Section B.3(l) (Petitioner’s Exhibit 1).  No other protected wetlands areas were identified by the NOI as being impacted by the proposed Project.  Id.

In support of his NOI, the Applicant submitted proposed plans to the ECC which were
later revised on January 4, 2012.  Petitioner’s Exhibit 2.  The plans as revised did not depict the pedestal at issue.  Id.    


On January 5, 2012, the ECC issued an OOC under the MWPA and the Wetlands Regulations which authorized performance of the following work at the Property:



construction of a garage, poolhouse, the renovation of an existing dwelling,

and related landscaping and site activities. 

OOC, Additional Condition 18 (Petitioner’s Exhibit 3) (emphasis supplied).  The OOC also directed that:



[a] landscaping plan, which [was to] includ[e] restoration of all areas

disturbed during construction, [was to be] submitted [by the Applicant] for review and approval [by the ECC].

OOC, Additional Condition 22 (Petitioner’s Exhibit 3) (emphasis supplied); Petitioner’s Statement of Undisputed Material Facts, ¶ 6; Applicant’s Response to Petitioner’s Statement of Undisputed Material Facts, ¶ 6.  This condition was similar to a condition that the ECC had imposed upon the Petitioner in March 2009 when it issued the OOC approving the Petitioner’s construction of her residence on the abutting real property.  Applicant’s Exhibit 6 (ECC’s March 2009 OOC for Petitioner’s construction project, Special Condition 6).  

Under 310 CMR 10.05(1), (7)(a), and 7(c), the Petitioner could have appealed the ECC’s January 2012 OOC approving the Applicant’s proposed Project by filing a request for a Superseding Order of Conditions (“SOC”) with the Department’s Southeast Regional Office within 10 business days after the OOC’s issuance.  The Petitioner did not seek an SOC from the Department. 

On June 7, 2012, the Applicant filed a Landscape Plan with the ECC dated June 6, 2012, which the Applicant later amended on July 25, 2012.  Petitioner’s Exhibits 5-7; Petitioner’s Statement of Undisputed Material Facts, ¶ 6; Applicant’s Response to Petitioner’s Statement of Undisputed Material Facts, ¶ 6.  Although the Applicant’s amended Landscape Plan of July 25, 2012 depicts the pedestal at issue on the bulkhead at the Property, the parties did not present any evidence demonstrating that the pedestal was depicted on the original Landscape Plan of June 6, 2012.  Id.  

On June 20, 2012, the ECC conducted a hearing on and approved the Applicant’s original Landscape Plan.  Minutes of ECC’s June 20, 2012 Hearing (Petitioner’s Exhibit 5); Amended Attachment for [Applicant’s] Landscape Plan (July 17, 2012) (Petitioner’s Exhibit 6).   Neither the ECC’s approval nor the minutes of the ECC’s hearing mentioned the pedestal.  Id.

On July 25, 2012, the Applicant presented his amended Landscape Plan to the ECC depicting the pedestal, the same date when the ECC conducted a hearing “to discuss additional landscaping issues” that had been raised by one of the Applicant’s abutters, Louise Oliver (“Ms. Oliver”).  Minutes of ECC’s July 25, 2012 Hearing (Department’s Exhibit 4); ECC’s July 27, 2012 Enforcement Order to Applicant (Petitioner’s Exhibit 8).  According to the minutes of the ECC’s July 25, 2012 meeting, “[these] additional landscaping issues” included “the fact that both water and electricity ha[d] been supplied to the bulkhead [at the Property]” by the Applicant without prior authorization from the ECC under the MWPA and the Wetlands Regulations.  Id.  The water line was a line that the Applicant “[had] tap[p]ed off of an existing irrigation line and temporarily staked to a piece of rebar.”  Applicant’s July 30, 2012 Letter to ECC (Petitioner’s Exhibit 9).  The electrical power line was “a temporary electrical outlet, line, and conduit attached to [a] fence post [on the Property].”  Id.         

On July 25, 2012, the ECC unanimously voted “to instruct [the Applicant] to . . . remove the [water and electricity] utilities [from] the bulkhead” by 12 Noon, Monday, July 30, 2012.  Department’s Exhibit 4.  This directive was confirmed in an Enforcement Order that the ECC issued to the Applicant on July 27, 2012.  Petitioner’s Exhibit 8.
The ECC’s Enforcement Order informed the Applicant that the ECC “ha[d] been made aware that [the Applicant had supplied] electricity and water [utilities] . . . to the bulkhead [at the Property] without [the ECC’s] prior approval,” and that the Applicant’s actions were “[in] violation” of the MWPA and the Wetlands Regulations.  Id.  The ECC’s Enforcement Order directed the Applicant to remove the electricity and water utilities lines by July 30, 2012 and prohibited him from re-connecting them without prior ECC approval.  Id.  The ECC’s Enforcement Order also confirmed the ECC’s receipt of the Applicant’s July 25, 2012 amended Landscape Plan depicting the pedestal, but informed him that the ECC would not consider the Plan until he corrected his wetlands violations.  Id. 

On July 30, 2012, the Applicant responded in writing to the ECC’s Enforcement Order.  Petitioner’s Exhibit 9.  In his response, the Applicant stated that “[he] ha[d] submitted [his] amended Landscape Plan dated 7-25-12 for [the ECC’s] review,” and that “[his] inten[t] was and [remained] to apply for a standard marine utility pedestal commonly used on most 

docks . . . .”  Id.  He also stated that “[he would] have the temporary power and water lines to the bulkhead removed per [the ECC’s] order.”  Id.  

On August 22, 2012, the ECC conducted a hearing to address “on-going landscaping issues” regarding the Property.  Minutes of ECC’s August 22, 2012 Hearing (Petitioner’s Exhibit 20).  Those present at the Hearing included the Applicant, the Applicant’s Counsel, and the Petitioner’s Counsel.  Id.  At the Hearing, the Applicant’s amended Landscape Plan of July 25, 2012 was discussed.  Id.  Following the discussion, the ECC unanimously approved the amended Landscape Plan “as presented on the upper portion of the [P]roperty, . . . includ[ing] . . . [the] pedestal for power and water . . . .”  Id.  On August 29, 2012, the Applicant filed an “All on One Plan” with the ECC depicting all landscaping and site improvement that the ECC had approved on August 22, 2012.  Petitioner’s Exhibit 11.  This “All on One Plan” depicted the proposed pedestal at issue in the same location as the Applicant’s amended Landscape Plan of July 25, 2012.  Id.  

On October 1, 2012, the ECC confirmed its August 22, 2012 approval of the proposed pedestal by issuing the Addendum to the January 5, 2012 OCC it had issued approving the Applicant’s proposed Project.  Petitioner’s Exhibit 13.  On October 11, 2012, ten calendar days after the ECC issued the Addendum, the Petitioner filed her SAOC request with the Department, challenging the ECC’s approval of the pedestal.  Petitioner’s Exhibit 14.

On November 6, 2012, the Applicant opposed the Petitioner’s SAOC request, contending that the request was an untimely appeal of Additional Condition 22 of the ECC’s January 2012 OOC.  OOC (Petitioner’s Exhibit 3); Applicant’s November 6, 2012 Opposition to Petitioner SAOC Request (Petitioner’s Exhibit 15).  The Department agreed with the Applicant and denied the Petitioner’s SAOC request on November 16, 2012.  Department’s Denial Letter (Petitioner’s Exhibit 16); Affidavit of [Department’s Wetlands Expert] Daniel Gilmore, March 26, 2013 (“Mr. Gilmore’s Affidavit”), ¶¶ 1-6 (Department’s Exhibit 1).
  As a result of its denial of the Petitioner’s SAOC request, “[the Department] did not evaluate the [proposed] project’s] ability to meet the performance standards for any impacted wetland resource areas.”  Mr. Gilmore’s Affidavit, ¶ 7 (Department’s Exhibit 1).  
DISCUSSION

I.
THE PETITIONER LACKS STANDING TO CHALLENGE THE DEPARTMENT’S DENIAL OF HER SAOC REQUEST BECAUSE 

SHE IS NOT AS AN AGGRIEVED PARTY WITHIN THE MEANING OF

THE WETLANDS REGULATIONS.

Under 310 CMR 1.01(11)(d)(1), a party may move to dismiss an administrative appeal for lack of jurisdiction.  Standing to bring an administrative appeal challenging Department action is a jurisdictional prerequisite to maintenance of the appeal, and, as such, it may be raised as an issue at any time by any party or the Presiding Officer.  In the Matter of Steven and Diane Miers, Docket No. DEP-04-434, Recommended Final Decision (March 11, 2005), adopted as Final Decision (March 30, 2005); In the Matter of Gallagher Group, Docket No. 2003-019, Recommended Final Decision (May 2, 2005), adopted as Final Decision (July 8, 2005), Reconsideration Denied (September 23, 2005); In the Matter of Nguyen, DEP Docket No. WET-
2008-031, Recommended Final Decision (June 20, 2008), adopted as Final Decision (July 18, 2008).  

Here, the Department seeks dismissal of the Petitioner’s appeal for lack of standing because the Petitioner purportedly is not an aggrieved party under 310 CMR 10.04 (definition of “aggrieved” and “person aggrieved”); 310 CMR 10.05(7) (j)2.  The Wetlands Regulations define “person aggrieved” as:

any person who because of an act or failure to act by the issuing authority may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in [MWPA]. . . .

310 CMR 10.04; Enos, 2013 MA ENV LEXIS 21, at 15-16.  “A ‘person aggrieved’ as that term is used in the MWPA must assert ‘a plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular importance, the right or interest asserted must be one that the statute . . . intends to protect.’”  Enos, 2013 MA ENV LEXIS 21, at 16-17, citing, In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2000); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).  
“To show standing, a party need not prove by a preponderance of the evidence that his

or her claim of particularized injury is true.”  In the Matter of Edward C. Gordon and 129 Racing Beach Trust, OADR Docket No. WET-2009-048, Recommended Final Decision (March 3, 2010), 2010 MA ENV LEXIS 114, at 10, adopted as Final Decision (March 5, 2010), 2010 MA ENV LEXIS 13, citing, Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005); Enos, 2013 MA ENV LEXIS 21, at 16-17.  As the Massachusetts Appeals Court explained in Butler:

[t]he “findings of fact” a judge is required to make when standing is at issue . . . differ from the “findings of fact” the judge must make in connection with a trial on the merits.  Standing is the gateway through which one must pass en route to an inquiry on the merits. When the factual inquiry focuses on standing, therefore, a plaintiff is not required to prove by a preponderance of the evidence that his or her claims of particularized or special injury are true. “Rather, the plaintiff must put forth credible evidence to substantiate his allegations. [It is i]n this context [that] standing [is] essentially a question of fact for the trial judge.”

63 Mass. App. Ct. at 441; see also In the Matter of Hull, Docket No. 88-22, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1999) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); Enos, 2013 MA ENV LEXIS 21, at 17-18; compare Standerwick, 447 Mass. at 37 (plaintiffs’ case appealing zoning decision cannot consist of “unfounded speculation to support their claims of injury”).

To sum up, to demonstrate standing, the Petitioner here must put forth a minimum quantum of credible evidence in support of her claim that the Applicant’s proposed installation of the pedestal on the bulkhead as approved by the ECC “would or could generate identifiable impacts on [the Petitioner’s] property” that would be “different either in kind or magnitude from that suffered by the general public.”  310 CMR 10.04; Gordon, 2010 MA ENV LEXIS 114, at 11 and cases cited; Enos, 2013 MA ENV LEXIS 21, at 17-18.  As explained below, the Petitioner has not met that threshold, and, as a result, she may not proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly denied her SAOC request.  Butler, 63 Mass. App. Ct. at 441.  Specifically, the two affidavits that the Petitioner submitted to demonstrate standing and to prove her claims on the merits fail to contain 
the minimum quantum of credible evidence to get her through the standing gateway.  

The first affidavit is that of her wetlands expert, Arlene M. Wilson (“Ms. Wilson”).  In her Affidavit, Ms. Wilson contended that the bulkhead on which pedestal will be installed is a “Coastal Bank,” a wetlands resource area protected by the MWPA and the Wetlands Regulations at 310 CMR 10.30 that is critical to flood control and storm damage prevention.  Ms. Wilson’s Affidavit, ¶¶ 4-16.  As a matter of law, Ms. Wilson is incorrect in her assertion that the bulkhead is a Coastal Bank.

The Wetlands Regulations at 310 CMR 10.30(2) define a Coastal Bank as:

the seaward face or side of any elevated landform, other than a coastal dune, which lies at the landward edge of a coastal beach, land subject to tidal

action, or other wetland.
(emphasis supplied).  A “landform” is “[a] discernible natural landscape that exists as a result of wind, water or geological activity.”  http://www.epa.gov/esd/land-sci/lcb/nrb/VFRDB/glossary.htm; Mr. Gilmore’s Affidavit, ¶ 10.  Under the Wetlands Regulations, the bulkhead is not a landform, but a human made “coastal engineering structure” that “is designed to alter wave, tidal or sediment transport processes in order to protect inland or upland structures from the effects of such processes.”  310 CMR 10.23; Mr. Gilmore’s Affidavit, 

¶ 10.  Accordingly, the Performance Standards under the Wetlands Regulations at 310 CMR 10.30(3)-10(8) for Coastal Bank do not apply to the bulkhead.
  The Applicant’s and the 
Department’s respective wetlands experts in the case agree with this conclusion.  Mr. Barbini’s Affidavit, ¶ 4; Mr. Gilmore’s Affidavit, ¶ 10. 
Moreover, as discussed above, the Applicant’s NOI for the proposed Project that was approved by the ECC mentioned that LSCSF is the only wetlands resource area that will be impacted by the Project.  Applicant’s NOI, at p. 4, Section B.3(l) (Petitioner’s Exhibit 1).  LSCSF was also the only protected wetlands area identified in the Petitioner’s January 2009 NOI for her construction project on the abutting property, which the ECC approved in March 2009.  Applicant’s Exhibit 4 (Petitioner’s January 2009 NOI for the construction project); Applicant’s Exhibit 6 (ECC’s March 2009 OOC approving Petitioner’s construction project).  Both NOIs were prepared by Mr. Barbini.  Ms. Wilson made no mention of LSCSF in her Affidavit.

In her Affidavit, Ms. Wilson also contended that installation of the pedestal “may weaken the integrity of the bulkhead leading to cracks and wall failure [in the bulkhead].”  Ms. Wilson’s Affidavit, ¶¶ 8, 10A.  She contended that “a breach of the bulkhead would threaten abutters’ properties[,]” including the Petitioner’s property, “by [causing a] failure or weakening of the [portion of] the bulkhead in front of their properties . . . [and making them] more subject to storm/flood damage.”  Id., ¶¶ 12, 16.  She also contended that “installation of [the] . . . pedestal on the bulkhead will involve the digging of . . . one very wide trench [or two trenches] for the utility services,” and that “[t]he trench and its associated subsurface drainage flows . . . has the potential to weaken . . . and lead to [the bulkhead’s] failure causing damage to the [Petitioner’s and] abutting properties . . . ” by making them more subject to storm or flood damage.  Id., 
¶¶ 13-16.  She contended that “these adverse impacts would be particularized to the abutters[,]” and “would contradict both the flood control and storm damage prevention interests of the [MWPA] . . . .”  Id., ¶ 12.  To support Ms. Wilson’s claims, the Petitioner contended in her Affidavit that “[i]n the spring of 2012, cleats were installed into the top of the . . . bulkhead on the [Applicant’s] property and used for boat tie-offs” and that during “the winter of 2012-2013, [the Petitioner’s] property sustained significant flooding on two occasions as a result of tidal wave acting during storms.”  Ms. Reed’s Affidavit, ¶¶ 3-4.

Ms. Wilson’s and the Petitioner’s assertions that installation of the pedestal might weaken the structural integrity of the bulkhead and lead to increased storm damage to or flooding of the Petitioner’s abutting property are opinions requiring civil and structural engineering expertise.  See Massachusetts Guide to Evidence, 2013 Ed., Article VII, §§ 702-705, and cases cited;
 310 CMR 1.01(11)(f) (affidavits supporting or opposing a motion for summary decision “shall be made on personal knowledge, . . . set forth [the relevant] facts as would be admissible in evidence in Massachusetts courts, and . . . show affirmatively that the affiant is competent to testify to the matters stated in the affidavit”).  Their respective Affidavits, however, do not provide probative evidence that would lead me to conclude that they have that engineering expertise by virtue of their education, training, and experience.  Id.; compare Enos, 2013 MA ENV LEXIS 21, at 17-18 (petitioner demonstrated standing by “presenting expert testimony that the [p]etitioner’s abutting property experience[d] regular and extensive flooding that could be made worse to a greater extent than other abutting properties if existing vegetation [was] removed from the [a]pplicant’s property to make way for [a] proposed pathway”).

The Petitioner’s Affidavit contains no information regarding her education, training, and work experience.  See Ms. Reed’s Affidavit.  While Ms. Wilson’s Affidavit asserts that she is a certified Professional Wetlands Scientist who has been qualified as an expert in wetlands and land use, and is the principal of a consulting firm that she describes as “a civil engineering and land use firm . . . specializ[ing] in wetlands and shorefront related problem solving, design[,] and permitting,”
 her Curriculum Vitae does not indicate that she is qualified to render engineering opinions.  Ms. Wilson’s Affidavit, ¶¶ 1-2; Ms. Wilson’s Curriculum Vitae, at pp. 1-3.  Her Curriculum Vitae indicates that she holds a Bachelor of Arts degree in English Literature with a Minor in Environmental Sciences from Windham College; has taken continuing education courses in oceanography, health chemistry, horticulture, landscape design, environmental geology, soils science, and wildlife biology; and holds several certifications related to wetlands science and septic system soil evaluation.  Id.  Accordingly, the Affidavit testimony of the Applicant’s wetlands engineering expert, Mr. Barbini, that installation of the pedestal “will be inconsequential to the structural integrity of the bulkhead” is undisputed.  Mr. Barbini’s Affidavit, ¶ 5 (Applicant’s Exhibit 5). 
Even if Ms. Wilson, the Petitioner, or both are qualified to render engineering opinions on the bulkhead’s structural integrity, the Petitioner would still lack standing because she has failed to present any evidence that installation of the pedestal as approved by the ECC will or may cause her to “suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public . . . .”  310 CMR 10.04; Enos, 2013 MA ENV LEXIS 21, at 15-16.  All the Petitioner has done is present a bare assertion by Ms. Wilson that installation of the pedestal may weaken the bulkhead’s structural integrity by causing it to crack and fail, and in turn, making the abutting properties, including the Petitioner’s property, more subject to storm or 
flood damage.  Ms. Wilson’s Affidavit, ¶¶ 8, 10A, ¶¶ 12-16.    

II.
IN THE ALTERNATIVE, THE APPLICANT AND THE DEPARTMENT ARE


ENTITLED TO SUMMARY DECISION.
Even if the Petitioner has standing to pursue this appeal as an aggrieved party, she still does not prevail because, as discussed below, at pp. 22-24, she has failed to demonstrate that the ECC’s October 2012 Addendum memorializing its August 2012 approval of the pedestal constituted an improperly issued amendment to the ECC’s January 2012 OOC  approving the Applicant’s proposed Project.  Accordingly, the Applicant and the Department are entitled to summary decision.  
The summary decision rule, 310 CMR 1.01(11)(f), provides in relevant part that:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party’s favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

“‘This standard mirrors the standard set forth in Rule 56’ . . . governing [summary judgment motions in] civil suits in Massachusetts trial courts.”  SEMASS Partnership, 2013 MA ENV LEXIS 34, at 14; Lowe’s, 16 DEPR 116; In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July 11, 2008), adopted as Final Decision (August 8, 2008). 
   

As 310 CMR 1.01(11)(f) provides, “[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  Id.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f); SEMASS Partnership, 2013 MA ENV LEXIS 34, at 14-15; Lowe’s, 16 DEPR 116; In the Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e);
 Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  
Here, the Petitioner has not made the required demonstration for summary decision in her favor because she has failed to present competent evidence demonstrating that the ECC’s approval of the pedestal was not an administrative action within the purview of the landscaping provision of Additional Condition 22 of the OOC, but an amendment to the OOC that approved a major change to the Applicant’s proposed Project.  As discussed above, her entire case rests on the erroneous opinion of her wetlands expert, Ms. Wilson, that the bulkhead is a Coastal Bank.  Moreover, based on the undisputed material facts set forth above, the ECC’s approval of the pedestal was an administrative action within the purview of the landscaping provision of Additional Condition 22 of the ECC’s January 2012 OOC.  These undisputed material facts include the following.
   The ECC’s January 2012 OOC authorized “related landscaping . . . activities” on the
Property in addition to “construction of a garage, poolhouse, [and] the renovation of an existing dwelling.”  OOC, Additional Condition 18 (Petitioner’s Exhibit 3).  The OOC also directed the Applicant to submit “[a] landscaping plan [to the ECC] . . . for [its] review and approval,” a similar condition that the ECC had imposed on the Petitioner several years earlier in 2009 when the ECC issued an OOC approving the Petitioner’s construction project on her abutting property.  Id.; Applicant’s Exhibit 4 (Petitioner’s January 2009 NOI for the construction project); Applicant’s Exhibit 6 (ECC’s March 2009 OOC approving Petitioner’s construction project).  Although the Applicant’s original Landscape Plan of June 6, 2012 did not depict the pedestal, the Applicant’s amended Landscape Plan of July 25, 2012 did.  Petitioner’s Exhibits 5-7.  On August 22, 2012, the ECC conducted a hearing on the Applicant’s amended Landscape Plan of July 25, 2012, which was attended by the Petitioner’s Counsel, and unanimously approved the Plan.  Petitioner’s Exhibit 20.  On October 1, 2012, the ECC confirmed its August 22, 2012 approval of the pedestal by issuing the Addendum to the January 5, 2012 OCC.  Petitioner’s Exhibit 13.  
Even if the ECC’s October 1, 2012 Addendum constituted an amendment to the ECC’s January 2012 OOC, the Petitioner  failed to present competent evidence demonstrating that the amendment approved a major change to the Applicant’s proposed Project that required the filing of a new NOI under the Department’s Amended Order Policy.  Specifically, the Petitioner failed to present any competent evidence demonstrating that the ECC’s approval of the pedestal:
(1)
 changed the purpose of the original project;


(2)
increased the scope of the original project;


(3)
failed to satisfy the relevant Performance

Standards for wetlands areas under the MWPA and the Wetlands Regulations; and


(4)
increased the potential adverse

impacts to the protected statutory interests of the MWPA.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the Department’s denial of the Petitioner’s SAOC request and dismissing the Petitioner’s appeal for lack of standing because the Petitioner is not an aggrieved party within the meaning of the Wetlands Regulations at 310 CMR 10.04.  In the alternative, I recommend that the Commissioner affirm the Department’s denial of the Petitioner’s SAOC request and grant summary decision to the Applicant and the Department because, based on the undisputed material facts, the ECC’s approval of the pedestal was within the purview of the landscaping requirement of Additional Condition 22 of the ECC’s January 2012 OOC and did not require a new NOI filing by the Applicant.  As a result, the Petitioner’s October 2012 SAOC request was untimely.  Finally, even if the ECC’s October 2012 Addendum to OOC approving the pedestal constituted an amendment to the OOC, the Petitioner failed to demonstrate that the amendment constituted a major change to the proposed Project requiring the filing of a new NOI under the Department’s Amended Order Policy.    
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�  A copy of the Department’s Denial Letter is contained in Petitioner’s Exhibit 16 of the Exhibits that she has submitted in support of her pending motion for summary decision in this case.  


�  The Department’s Amended Order Policy is discussed below at pp. 7-8.





�  “Performance Standards” are “th[e] requirements established by [the Wetlands Regulations] for activities in or affecting [specific wetlands areas protected by MWPA].”  310 CMR 10.04.  





�  As discussed below, at pp. 22-23, “[a] motion for summary decision [under 310 CMR 1.01(11)(f)] is in essence a motion for summary judgment in an administrative appeal . . . designed to avoid needless adjudicatory hearings.”  In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), 16 DEPR 115, 116 (2009), adopted as Final Decision (June 30, 2009), citing, Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (“administrative summary judgment procedures”  are appropriate to resolve administrative appeals without an adjudicatory hearing “when the papers or pleadings filed [in the case] . . . conclusively show . . . that [a] hearing can serve no useful purpose . . .”); In the Matter of SEMASS Partnership, OADR Docket No. 2012-015, Recommended Final Decision (June 18, 2013), 2013 MA ENV LEXIS 34, at 11-15, adopted as Final Decision (June 24, 2013), 2013 MA ENV LEXIS 37.





�  The other public interests that the MWPA is designed to advance are: protection of public and private water supply, protection of ground water supply, prevention of pollution, and protection of wildlife habitat, fisheries, and land containing shellfish.  G.L. c. 131, § 40; 310 CMR 10.01(2); Peabody, supra; Brewster, supra.  





� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


�  Mr. Barbini has been a registered professional engineer in the Commonwealth since 1977 and has more than 30 years experience of site engineering work on Martha’s Vineyard, including extensive permitting experience under the MWPA and the Wetlands Regulations.  Mr. Barbini’s Affidavit, ¶ 1.  He served as the Applicant’s consultant in preparing the NOI and securing the eventual OOC from the ECC authorizing the proposed Project at issue in this case.  Id., ¶ 2.   





�  Ms. Wilson is a Professional Wetlands Scientist certified through the National Association of Wetlands Scientists with 35 years of experience as a consultant in wetlands identification and permitting under the MWPA and the Wetlands Regulations.  Ms. Wilson’s Affidavit, ¶ 2; (Petitioner’s Exhibit 22); Ms. Wilson’s Curriculum Vitae (attached Ms. Wilson’s Affidavit), pp. 1-3.    





� A copy of the Chapter 91License Application and Variance is contained in Petitioner’s Exhibit 23 of her Exhibits in support of her motion for summary decision.  The copy is not dated.  The Summary Decision Record does not indicate what action, if any, the Department took on the Application.








�  See note 7, at p. 9 above.





�  Mr. Gilmore is an Environmental Analyst in the Department’s Southeast Regional Office with the nearly 25 years experience in the wetlands area.  Mr. Gilmore’s Affidavit, ¶¶ 1-2.  He was assigned by the Department to review the Petitioner’s SAOC request.  Id., ¶¶ 3-10.


  





�  “The Performance Standards under the Wetlands Regulations for Coastal Bank govern proposed activities within 100 feet landward of a Coastal Bank determined to be significant to storm damage prevention or flood control.”  Brewster, 2012 MA ENV LEXIS 97, at 88-90, citing, 310 CMR 10.30(3)-10(8).  “Different Performance Standards apply depending on whether the Coastal Bank supplies sediment to Coastal Beaches, Coastal Dunes, or Barrier Beaches (310 CMR 10.30(3)-10(5)), or is a vertical buffer to storm waters (310 CMR 10.30(6)-10(8)).” Id.





�  The Massachusetts Guide to Evidence was drafted by the Massachusetts Supreme Judicial Court’s Advisory Committee on Massachusetts Evidence Law “to make the law of evidence more accessible and understandable to the bench, bar, and public.”





�  Ms. Wilson’s Affidavit, ¶ 1.  


 


�  Mass. R. Civ. P. 56(c) provides in relevant part that:





[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 


  


�  Mass. R. Civ. P. 56(e) provides in relevant part that:





[w]hen a motion for summary judgment is made and supported as provided in th[e] rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in th[e] rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him. 


	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
DEP on the World Wide Web:  http://www.mass.gov/dep
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