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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

This appeal arises out of a dispute between two abutters over the proposed installation of a marine utility pedestal for water and electrical power (“the pedestal”) on a granite and concrete bulkhead that protects fill on the Applicant Norman Rankow’s real property at 31 South Water Street in Edgartown, Massachusetts (“the Property”) and abutting real properties, including the real property at 41 South Street owned by his neighbor, the Petitioner Cynthia Reed, Trustee of the Cynthia Reed Revocable Trust.  

In October 2012, the Edgartown Conservation Commission (“ECC”) approved the Applicant’s installation of the pedestal in an Addendum to a January 2012 Order of Conditions (“OOC”) that the ECC had issued previously to the Applicant under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”), approving his “construction of a garage, pool house, the renovation of an existing dwelling, and related landscaping and site activities” at the Property (“the proposed Project”).  See Additional Condition 18 of ECC’s January 2012 Order of Conditions (emphasis supplied).  The pedestal was depicted on an amended July 2012 Landscape Plan that the Applicant had submitted to the ECC for its review and approval in accordance with Additional Condition 22 of the ECC’s January 2012 OOC.  Additional Condition 22 had required the Applicant to submit to the ECC “[a] landscape plan [that] . . . include[d] restoration of all areas disturbed during construction. . . .”  
The Petitioner appealed the ECC’s October 2012 Addendum to the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”), contending that the Addendum constituted an improperly issued Amended Order of Conditions under the Department’s Wetlands Program Policy 85-4 (“Department’s Amended Order Policy”).  See Petitioner’s Pre-Hearing Statement, at pp. 2-5.  The Petitioner contended that the the proposed pedestal was a major change to the Applicant’s proposed Project that the ECC approved in its January 2012 OOC, and, as such, the Applicant was required by the Department’s Amended Order Policy to file a new Notice of Intent (“NOI”) application with the ECC seeking approval of the pedestal under the MWPA and the Wetlands Regulations.  Id.  The Petitioner requested that the Department issue a Superseding Amended Order of Conditions (“SAOC”) under the MWPA and the Wetlands Regulations vacating the Addendum.  Id. 
The Applicant opposed the Petitioner’s SAOC request, contending that the ECC’s approval of the proposed pedestal was an administrative action authorized by the landscape plan requirement of Additional Condition 22 of the ECC’s January 2012 OOC, and that “[h]ad [the Petitioner] wished to appeal Additional Condition 22, such [an] appeal should have been filed [with the Department] within 10 business days of the [ECC’s] January . . . 2012 [OOC]” pursuant to 310 CMR 10.05(1), (7)(a), and 7(c).  Undisputedly, the Petitioner did not appeal any portion of the January 2012 OOC within 10 business days after it was issued by the ECC.  
The Department agreed with the Applicant’s position and denied the Petitioner’s SAOC request as an untimely appeal of Additional Conditional 22 of the January 2012 OOC.  This appeal by the Petitioner of the Department’s denial then followed.

During the course of the appeal, the Department moved to dismiss the Petitioner’s appeal for lack of standing, contending that if the Petitioner’s SAOC request was timely, she lacked standing to challenge the Department’s denial of her request because she is not an aggrieved party within the meaning of the Wetlands Regulations at 310 CMR 10.04.  See Department’s Motion to Dismiss for Lack of Standing.  The parties also filed cross-motions for summary decision with supporting affidavits and other documentary materials pursuant to 310 CMR 1.01(11)(f) to resolve the remaining legal issues of whether the ECC’s October 2012 Addendum to the January 2012 OOC approving the Applicant’s installation of the pedestal was either (1) an administrative action authorized by Additional Condition 22 of the OOC or (2) an amendment to the OOC that authorized a major change to the Applicant’s proposed Project.  
After reviewing all of the parties’  papers, I issued a Recommended Final Decision (“RFD”) recommending that the Department’s Commissioner issue a Final Decision affirming the Department’s denial of the Petitioner’s SAOC request and dismissing the Petitioner’s appeal for lack of standing.  In the Matter of Norman Rankow, OADR Docket No. WET-2012-029, Recommended Final Decision (August 6, 2013), 2013 MA ENV LEXIS 45, at 6, 25-37, adopted as Final Decision (August 12, 2013).  In the alternative, I recommended that the Commissioner affirm the Department’s denial of the Petitioner’s SAOC request and grant summary decision to the Applicant and the Department because, based on the undisputed material facts, the ECC’s approval of the pedestal at issue was within the purview of the landscape plan requirement of Additional Condition 22 of the ECC’s January 2012 OOC and, as such, the Petitioner’s October 2012 SAOC request was untimely.  Id., 2013 MA ENV LEXIS 46, at 6-7, 37-43.  I also recommended that the Commissioner affirm the Department’s denial because, assuming for the sake of argument that the ECC’s October 2012 Addendum to OOC approving the pedestal constituted an amendment to the OOC, the Petitioner failed to demonstrate that the amendment constituted a major change to the proposed Project requiring the Applicant to file a new NOI under the Department’s Amended Order Policy.  Id.    

The Commissioner accepted my recommendations and adopted my RFD in his Final Decision of August 12, 2013.  Through the submittal of a Motion for Reconsideration, the Petitioner requests that the Commissioner reconsider his Final Decision, contending that my findings in the RFD are erroneous for a variety of reasons as discussed below.  Petitioner’s Motion for Reconsideration, at pp. 1-6.  Both the Applicant and the Department oppose the Petitioner’s Motion contending that it “has no basis in fact or law.”  [Applicant’s] Opposition to Petitioner’s Motion for Reconsideration, at pp. 1-2; Department’s Opposition to Petitioner’s Motion for Reconsideration, at pp. 1-2.  As discussed below, after a full review of the Administrative Record, I find that the Petitioner’s claims in seeking reconsideration of the Commissioner’s Final Decision are without merit.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration.

DISCUSSION

I.
THE “HEAVY BURDEN” STANDARD GOVERNING RECONSIDERATION 

OF THE COMMISSIONER’S FINAL DECISION

It is well settled that to succeed on her Motion for Reconsideration of the
Commissioner’s Final Decision, the Petitioner has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010); In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision on Reconsideration (January 29, 2013), 2013 MA ENV LEXIS 1, at 2-3, adopted as Final Decision on Reconsideration (February 7, 2013); In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision on Reconsideration (August 28, 2013), at p. 3, adopted as Final Decision (September 5, 2013).  Specifically, the Petitioner must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, the Petitioner’s Motion for Reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id.  Moreover, “reconsideration [of the Final Decision is not] justified by the [Petitioner’s] disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9; Patriots Environmental, 2013 MA ENV LEXIS, at 3; Dupras, at p. 3.  For the reasons explained below, the Petitioner has not satisfied the requirements for obtaining reconsideration of the Commissioner’s Final Decision affirming the Department’s 
denial of her SAOC request.    

II.
THE PETITIONER HAS FAILED TO MEET THE “HEAVY BURDEN”

REQUIRED FOR RECONSIDERATION OF THE COMMISSIONER’S

FINAL DECISION 

A.
The Petitioner’s Appeal Was Properly Dismissed for Lack of Standing.  

1.
The Defense of Lack of Standing Can Be Raised At Any Time.

The Petitioner contends that the RFD’s and Final Decision’s dismissal of her appeal for lack of standing was improper for a number of reasons, including that the Department’s standing defense was untimely because standing “was not raised at the Prehearing Conference but was adopted for the first time by the Department in a Motion filed with its brief.”  Petitioner’s Motion for Reconsideration, at pp. 2-3.  
While it is true that the Department moved to dismiss the Petitioner’s appeal for lack of standing two months after the January 3, 2013 Prehearing Conference, the timing of the motion is irrelevant because, as explained in the RFD, “[s]tanding to bring an administrative appeal challenging Department action is a jurisdictional prerequisite to maintenance of the appeal, and, as such, it may be raised as an issue at any time by any party or the Presiding Officer.”  Rankow, 2013 MA ENV LEXIS 45, at 25-27, citing, In the Matter of Steven and Diane Miers, Docket No. DEP-04-434, Recommended Final Decision (March 11, 2005), adopted as Final Decision (March 30, 2005); In the Matter of Gallagher Group, Docket No. 2003-019, Recommended Final Decision (May 2, 2005), adopted as Final Decision (July 8, 2005), Reconsideration Denied (September 23, 2005); In the Matter of Nguyen, DEP Docket No. WET-2008-031, Recommended Final Decision (June 20, 2008), adopted as Final Decision (July 18, 2008); compare Mass. R. Civ. P. 12(b)(1), 12(h)(3) (“[w]henever it appears by suggestion of a party or otherwise that the court lacks jurisdiction of the subject matter [in a civil suit], the court shall dismiss the action”) (emphasis supplied).  This is the rule because standing “is not simply a procedural technicality.”  Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.” R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] . . . of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct.2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).

2.
The Petitioner Failed to Support Her Standing Claim with 

Sufficient Credible Evidence.   
The Petitioner also contends that the RFD’s and Final Decision’s dismissal of her appeal for lack of standing was improper because in her view she put forth a sufficient amount of credible evidence to support her claim that the Applicant’s proposed installation of the pedestal on the bulkhead as approved by the ECC “would or could generate identifiable impacts on [the Petitioner’s] property” that would be “different either in kind or magnitude from that suffered by the general public.”  Rankow, 2013 MA ENV LEXIS 45, at 27-37; Petitioner’s Motion for Reconsideration, at p. 2.  The Petitioner’s contention is without merit.    
As explained in the RFD, the Petitioner attempted to prove all of her claims, including her claim that she has standing, through two affidavits that were deficient.  Rankow, 2013 MA ENV LEXIS 45, at 29-37.  One affidavit was from her wetlands expert, Arlene M. Wilson (“Ms. Wilson”), and the other was from the Petitioner.  Id.  
Ms. Wilson’s entire affidavit testimony was based on her erroneous opinion that the
granite and concrete bulkhead on which pedestal will be installed is a “Coastal Bank,” a wetlands resource area protected by the MWPA and the Wetlands Regulations at 310 CMR 10.30 that is critical to flood control and storm damage prevention.  Rankow, 2013 MA ENV LEXIS 45, at 30-32.  Specifically, she said that “[t]he block stone bulkhead located on the Applicant’s property is a coastal bank as defined in 310 CMR 10.30.”  Ms. Wilson’s Affidavit, ¶ 4.  Nowhere in her affidavit did Ms. Wilson contend, as the Petitioner now presses in her Motion for Reconsideration, at pp. 1-2, that the bulkhead stands on land constituting a Coastal Bank and “armors” that wetlands resource, and, that as such, the Performance Standards under the Wetlands Regulations at 310 CMR 10.30(3)-10(8) for Coastal Bank apply to the bulkhead.
  

Ms. Wilson’s Affidavit also failed to support the Petitioner’s standing claim because Ms. Wilson lacked the civil and structural engineering expertise to support her proffered opinion that installation of the pedestal might weaken the structural integrity of the bulkhead and lead to increased storm damage to or flooding of the Petitioner’s abutting property.  Rankow, 2013 MA ENV LEXIS 45, at 32-37.  For the reasons set forth in the RFD, Ms. Wilson does not have that expertise based on the information that she supplied in her Affidavit.  Id.  
In her Affidavit, the Petitioner contended in a summary fashion that “[i]n the spring of 2012, cleats were installed into the top of the . . . bulkhead on the [Applicant’s] property and used for boat tie-offs” and that during “the winter of 2012-2013, [the Petitioner’s] property sustained significant flooding on two occasions as a result of tidal wave acting during storms.”  Rankow, 2013 MA ENV LEXIS 45, at 33.  The Petitioner, however, also failed to demonstrate that she has the requisite civil and structural engineering expertise to render an opinion regarding the bulkhead’s structural integrity and that the Applicant’s 2012 installation of cleats on the bulkhead caused her property to suffer significant flooding on two occasions during the 2012-2013 winter season.  Id.  As a result, she failed to present any competent expert testimony from any witness on the standing issue.  Id.; compare In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, Recommended Final Decision (February 22, 2013), 2013 MA ENV LEXIS 21, at 17-18, adopted as Final Decision (March 22, 2013), 2013 MA ENV LEXIS 20 (petitioner demonstrated standing by “presenting expert testimony that the [p]etitioner’s abutting property experience[d] regular and extensive flooding that could be made worse to a greater extent than other abutting properties if existing vegetation [was] removed from the [a]pplicant’s property to make way for [a] proposed pathway”).  Indeed, her wetlands expert, Ms. Wilson, made no mention of the Applicant’s 2012 installation of the cleats and the two flooding incidents that occurred at the Petitioner’s property during the 2012-2013 winter season.  See Ms. Wilson’s Affidavit, ¶¶ 1-16.  
3.
The Petitioner Waived Any Right to An Evidentiary Hearing on


Standing.
Lastly, on the issue of standing, the Petitioner contends that the RFD’s and Final Decision’s dismissal of her appeal for lack of standing was improper because “[she] is a direct abutter of the Applicant’s property and is entitled to an evidentiary hearing on the issue of her standing, which would have been requested if the issue had been timely raised [by the Department].”  Petitioner’s Motion for Reconsideration, at p. 2.  As explained in the RFD and above, the timing of the Department’s standing defense is irrelevant because the defense could be raised at any time.  Moreover, the Petitioner’s contention that she was “entitled to an 
evidentiary hearing on the issue of standing” is a new argument that can be summarily rejected under 310 CMR 1.01(14)(d).  
In her brief opposing the Department’s Motion to Dismiss for Lack of Standing, the
Petitioner did not request an evidentiary hearing on the standing issue.  See Reply Memorandum and Opposition of Petitioner Cynthia Reed, Trustee, at pp. 4-6.  Indeed, she contended “that the Department’s Motion fail[ed] on [the] merits” as a matter of law based on her interpretation of the “several cases” that the Department cited in support of its Motion to Dismiss.  Id., at p. 5.  In her words, “[t]he cases cited by the Department, . . . actually confirm that abutters who previously participated in proceedings, as the Petitioner did in this matter, had standing.”  Id.  Having taken that position, the Petitioner cannot now, following defeat, reverse course and take a new position that standing could not be decided without an evidentiary hearing.  An evidentiary hearing on standing would have also been fruitless because, as explained in the RFD and below, her underlying claim that the ECC’s October 2012 Addendum to January 2012 OOC approving the pedestal was an improperly issued amendment to the OOC, failed on the merits as a matter of law.  Rankow, 2013 MA ENV LEXIS 45, at 37-44.  

B.
In the Alternative, Summary Decision was Properly Granted to

the Applicant and the Department. 
Assuming for the sake of argument that the Petitioner had standing to pursue this appeal, she still would not have prevailed because, as explained in the RFD, she failed to demonstrate that the ECC’s October 2012 Addendum memorializing its August 2012 approval of the pedestal constituted an improperly issued amendment to the ECC’s January 2012 OOC approving the Applicant’s proposed Project.  Rankow, 2013 MA ENV LEXIS 45, at 11-13, 37-43.  To prevail on summary decision, the Petitioner had to demonstrate that based on the disputed material facts, the ECC’s October 2012 Addendum approved a major change to the Applicant’s proposed Project that required the filing of a new NOI and a hearing by the ECC with appropriate notice to all abutters, including the Petitioner, in accordance with the Department’s Amended Order Policy.  Id.  This was the Petitioner’s burden because under the Department’s Amended Order Policy:

the Department recognizes that it would not be reasonable to require a complete re-filing of the [NOI pursuant to the MWPA and Wetlands Regulations] when the changes sought in the Final Order of Conditions are relatively minor and will have unchanged or less impact on the [wetlands] interests protected by the [MWPA]. . . .
Rankow, 2013 MA ENV LEXIS 45, at 12.  To meet her burden, the Petitioner had to present competent evidence demonstrating that the ECC’s approval of the pedestal:
(1)
 changed the purpose of the proposed Project;



(2)
increased the scope of the proposed Project;



(3)
failed to satisfy the relevant Performance Standards for wetlands areas



under the MWPA and the Wetlands Regulations; and



(4)
increased the potential adverse impacts to the protected statutory interests
of the MWPA.
Id.  As explained in the RFD, the Petitioner failed to meet her burden for the following reasons.  Rankow, 2013 MA ENV LEXIS 45, at 41-43.      

First, the undisputed material facts demonstrated that the ECC’s approval of the pedestal was not an amendment to the January 2012 OOC, but rather, was an administrative action within the purview of the landscape plan requirement of the OOC’s Additional Condition 22.  Specifically, the undisputed material facts demonstrated:

(1)
that Additional Condition 18 of the ECC’s January 2012 OOC authorized
“related landscaping . . . activities” on the Property in addition to “construction of a garage, poolhouse, [and] the renovation of an existing dwelling”;

(2)
that Additional Condition 22 of the OOC also directed the Applicant to
submit “[a] landscaping plan [to the ECC] . . . for [its] review and approval”;

(3)
that although the Applicant’s original Landscape Plan of June 6, 2012 did
not depict the pedestal, the Applicant’s amended Landscape Plan of July 25, 2012 did;

(4)
that on August 22, 2012, the ECC conducted a hearing on the Applicant’s
amended Landscape Plan of July 25, 2012, which was attended by the Petitioner’s Counsel, and unanimously approved the Plan; and

(5)
that on October 1, 2012, the ECC confirmed its August 22, 2012 approval
of the pedestal by issuing the Addendum to the January 5, 2012 OCC.  
Rankow, 2013 MA ENV LEXIS 45, at 41-43.      

Second, the Petitioner failed to present any competent evidence demonstrating that the ECC’s approval of the pedestal changed the purpose of the original project; increased the scope of the original project; failed to satisfy the relevant Performance Standards for wetlands areas under the MWPA and the Wetlands Regulations; and increased the potential adverse impacts to the protected statutory interests of the MWPA.  Id.  Due to the Petitioners’ failure to sustain her case on the merits, summary decision was properly granted to the Applicant and the Department on the Petitioner’s underlying claim in the case.  
CONCLUSION
Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration that denies the Petitioner’s Motion for Reconsideration and affirms the Commissioner’s earlier Final Decision affirming the Department’s denial of the Petitioner’s SAOC request because the Petitioner has failed to demonstrate that any “finding of fact or ruling of law on which [the Commissioner’s] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d).   The Petitioner’s Motion for Reconsideration should also be denied because the Petitioner has raised new claims and re-argued matters that were previously considered and properly rejected in the RFD and the Commissioner’s Final Decision.  Id.
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Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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�  As a fallback position, the Petitioner contends at pp. 1-2 of her Motion for Reconsideration, that the RFD did not cite any legal authorities in support of its finding that the bulkhead is not a Coastal Bank.  This claim is without merit because the RFD cited the Wetlands Regulations’ definitions of a “coastal engineering structure” (310 CMR 10.23) and Coastal Bank (310 CMR 10.30(2)), and the federal U.S. Environmental Protection Agency’s definition of a “landform” (� HYPERLINK "http://www.epa.gov/esd/land-sci/lcb/nrb/VFRDB/glossary.htm" �http://www.epa.gov/esd/land-sci/lcb/nrb/VFRDB/glossary.htm�.  Rankow, 2013 MA ENV LEXIS 45, at 30-32.  





�  Additional Condition 22 is similar to the condition that the ECC imposed on the Petitioner several years earlier in March 2009 when the ECC issued an OOC approving the Petitioner’s construction project on her abutting property pursuant to a January 2009 NOI that she filed with the ECC.  Applicant’s Exhibit 4 (Petitioner’s January 2009 NOI for the construction project); Applicant’s Exhibit 6 (ECC’s March 2009 OOC approving Petitioner’s construction project).  At pp. 3-4 of her Motion for Reconsideration, the Petitioner takes issue with my having cited her January 2009 NOI contending that “[t]hroughout [the RFD], [I] made continuing reference to [NOI] . . . to the extent that it influenced [my] conclusions on every issue before [me] in this matter.”  The Petitioner’s contention is without merit given the multitude of other evidence in the record as discussed in the RFD and above that I relied in reaching my conclusions in the case.  Moreover, the Petitioner’s January 2009 NOI for her approved construction project was relevant because it was prepared by Richard J. Barbini, a Professional Engineer (“P.E.”) and experienced wetlands expert, who also prepared the NOI for the Applicant’s proposed Project.  Rankow, 2013 MA ENV LEXIS 45, at 14-20.  In both NOIs, Mr. Barbini identified Land Subject to Coastal Storm Flowage (“LSCSF”) as the only protected wetlands area that would be impacted by the Petitioner’s and the Applicant’s respective proposed Projects.  Id.  Mr. Barbini also submitted an Affidavit in support of the Applicant’s Motion for Summary Decision that contained competent and undisputed evidence that installation of the pedestal “will be inconsequential to the structural integrity of the bulkhead.”  Id., at 36.  Neither Ms. Wilson’s Affidavit nor the Petitioner’s Affidavit made any reference to Mr. Barbini’s Affidavit, and the Petitioner may not now make unsworn allegations at pp. 3-4 of her Motion for Reconsideration contending that Mr. Barbini’s Affidavit “is faulty.”  
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