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________________________




RECOMMENDED FINAL DECISION
In May 2013, ten residents of Wayland, Massachusetts through their representative, Anette Lewis (“the Petitioners”), brought this appeal challenging an April 2013 Groundwater Discharge Permit Decision of the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) under 314 CMR 5.00.  Specifically, the Petitioners challenged the Department’s Permit Decision authorizing the Applicant Wayland Wastewater Management District Commission’s: (1) treatment of a maximum of 17,000 gallons per day of treated sanitary sewage from the Town of Wayland’s existing wastewater treatment plant (“the Facility”) at 430 Boston Post Road in Wayland, and 
(2) discharge of the treated sanitary sewage “to the ground at the [Wayland] Town Hall site at 41 Cochituate Road [in] Wayland . . . .”  Department Approval Letter, April 2, 2013, p. 1.  The Department approved the Applicant’s treatment and discharge of that sanitary sewage pursuant to a “General Permit for a Small Publicly Owned Wastewater Treatment Facility” that the Department previously issued to the Applicant in September 2009 (“the General Permit”).  Id.  The Petitioners claimed that the Department’s approval violated the Massachusetts Clean Waters Act, G.L. c. 21, §§ 26-53, and 314 CMR 2.00 and 5.00.  See Petitioners’ Notice of Appeal, at pp. 1-3. 
The Applicant and the Department have filed a Joint Motion requesting that I issue a Recommended Final Decision dismissing this appeal as moot because “[they] agree [that] the appropriate permit for the activity proposed at the Facility is [an] Individual Permit to be issued pursuant to 314 CMR 5.00” rather than through the existing General Permit.  Joint Motion to Dismiss (September 12, 2013), at p. 1.  In their Joint Motion to Dismiss, the Department and the Applicant have acknowledged that two permits under 314 CMR 5.00 covering the same proposed activity at the Facility cannot exist at the same time.  Id., at pp. 1-2.  Thus, to facilitate the Department’s processing of the Individual Permit and to resolve this pending appeal, the Applicant has withdrawn its Notice of Intent requesting coverage for the proposed activity under the General Permit and has applied for the Individual Permit with the Department's Northeast Regional Office (“NERO Office”).  Id., at p. 2.  The Department’s NERO Office cannot issue the Individual Permit unless the current General Permit is vacated.  Id.
The Petitioners have filed a memorandum concurring with the Department’s and the Applicant’s Joint Motion to Dismiss.  See [Petitioners’] Concurrence with Motion to Dismiss Appeal as Moot (September 18, 2013).  They have no objection to the dismissal of their appeal as moot as of the date that the General Permit is vacated.  Id.    

Under 310 CMR 1.01(5)(a)15.f.iii and (11)(d)1, a Presiding Officer may issue a 
Recommended Final Decision recommending the dismissal of an administrative appeal as moot.  Accordingly, for the reasons set forth in the Department’s and the Applicant’s Joint Motion to Dismiss as discussed above, I recommend that the Department’s Deputy Commissioner for Policy and Planning,
 issue a Final Decision that (1) accepts the Applicant’s withdrawal of its Notice of Intent requesting coverage for the proposed activity under the General Permit, 
(2) vacates the General Permit, and (3) dismisses this appeal as moot.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Deputy Commissioner for Policy and Planning for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d) and/or 14(e), and may not be appealed to Superior Court pursuant to G.L. 
c. 30A.  The Deputy Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Deputy Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Deputy Commissioner’s office regarding this decision unless the Deputy Commissioner, in his sole discretion, directs otherwise.

SERVICE LIST

Applicant:
Fred Knight, Chairman
Wayland Wastewater Management District Commission

41 Cochituate Road

Wayland, MA 01778

e-mail: None listed in Petitioners’ Appeal Notice;
Legal representative:
Mark J. Lanza, Esq., Town Counsel, Town of Wayland

41 Cochituate Road Street

Wayland, MA 01778

e-mail: mjlanza@comcast.net; 

Petitioners:
Anette Lewis on behalf of 10 Wayland Residents, including herself


33 Claypit Hill Road

Wayland, MA 01778

e-mail: aslewis33@verizon.net; 

The Department:
Kevin Brander

MassDEP/Bureau of Resource Protection

205B Lowell Street

Wilmington, Massachusetts 01887

e-mail: Kevin.Brander@state.ma.us; 

Legal Representative:
MacDara Fallon, Senior Counsel




MassDEP Office of General Counsel





One Winter Street, 3rd Floor





Boston, MA 02108

e-mail: MacDara.Fallon@state.ma.us;

cc:
Leslie DeFillipis, Paralegal

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108.
�  Ordinarily, the Department’s Commissioner is the Final Decision maker in administrative appeals.  In this case, due to a conflict, the Commissioner has designated the Deputy Commissioner for Policy and Planning to be the Final Decision maker in this appeal.
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