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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner, Commercial Wharf East Condominium Association (“CWECA”), and the Interveners—Nancy Royal, Stanford Anderson, and Frank Corso, as Trustee of the 63-5 & 7 Commercial Wharf Trust, and Danielle E. DeBenedictis—challenge a Determination of Applicability (“the Determination”) issued by the Department of Environmental Protection (“DEP”) pursuant to the Waterways Act, G.L. c. 91, and the applicable regulations, 310 CMR 9.00.
  The Determination concerns Commercial Wharf, located at 84 Atlantic Avenue, along Boston’s waterfront (“the Property”).  Commercial Wharf was constructed in the 1830s and is located between Long Wharf and Lewis Wharf, to the north of the New England Aquarium.  CWECA owns the underlying real Property at the wharf and, as the association of unit owners, it also owns the common areas and facilities at the Property.  
Chapter 91 establishes DEP’s responsibilities to preserve and protect public trust rights in tidelands by ensuring that tidelands are used only for water-dependent uses or another proper public purpose.  G.L.  c. 91, §§ 2, 14, and 18.
  DEP issued the Determination in response to a Request for Determination of Applicability (“RDA”) filed by Boston Boat Basin, LLC (“Boston Boat”). 
  Boston Boat owns the Boston Yacht Haven, a marina which is located at the seaward end of Commercial Wharf.  The RDA was limited to the area occupied by CWECA’s granite condominium building on Commercial Wharf, which is known as the Commercial Wharf East building (“the Building”).  It occupies a footprint of approximately 71,850 square feet at the landward end of Commercial Wharf (“RDA Area”).  CWECA Summary Decision Reply, p. 3, n. 1. (November 25, 2015).  The Building is occupied by residential and commercial uses.  
DEP issued a positive Determination of Applicability, concluding that CWECA was required to obtain a license under G.L. c. 91 and 310 CMR 9.00 for the RDA Area.  That Determination was grounded in the regulatory provisions that grandfathered certain uses but require a license if there was a change in use after January 1, 1984.  DEP found that the change from commercial to residential use for 36 units within the Building after 1984 was a change in a grandfathered use that required a license.  See 310 CMR 9.05(1)(b) and 9.05(3)(b).  In addition to that conversion, it is also undisputed that the building contained 90 units in 1984 and 82 units in 2010.  CWECA does not own the individual units within the Building; they are owned by the individual condominium owners.
CWECA appealed DEP’s Determination to the Office of Appeals and Dispute Resolution.  The Interveners were subsequently allowed to intervene.  Boston Boat filed a motion for summary decision under 310 CMR 1.01(11)(f).  DEP filed a reply concurring with Boston Boat’s motion for summary decision.  Boston Boat and DEP argued that the change of 36 units from commercial to residential use after 1984 constituted a change in use that removed the RDA area from being grandfathered and required a license under G.L. c. 91 and 310 CMR 9.00.  CWECA opposed the motion for summary decision on several grounds.  It argued primarily that the Building remains a mixed use building with commercial and residential units and DEP had previously approved 12 individual unit owners’ changes of use from commercial to residential.  

After reviewing the entire administrative record, I recommend that DEP’s Commissioner issue a Final Decision granting Boston Boat’s motion for summary decision and affirming DEP’s positive Determination of Applicability.  In sum, the underlying material facts are not genuinely disputed and Boston Boat is entitled to a Final Decision in its favor as a matter of law.  It is undisputed that the geographical area as filled tidelands is within DEP’s jurisdiction under G.L. c. 91 and 310 CMR 9.00.  CWECA has presented no evidence genuinely undermining Boston Boat’s position that since 1984 thirty six individual commercial condominium units have been converted to residential use.  This constitutes a more than substantial change in use of public trust lands from commercial to residential without appropriate licensing from DEP, the regulatory body charged with protecting public trust rights in tidelands.  This is especially true given the non-water dependent uses of the building.  As a consequence, the RDA Area will require a license under G.L. c. 91 and 310 CMR 9.00.
STANDARD FOR SUMMARY DECISION
The Adjudicatory Proceeding Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., supra. (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).
REGULATORY FRAMEWORK

"Throughout history, the shores of the sea have been recognized as a special form of property of unusual value; and therefore subject to different legal rules from those which apply to inland property."  Boston Waterfront Development Corporation v. Commonwealth, 378 Mass. 629, 631 (1979).  Since the Magna Carta, the land below the high water mark has been impressed with public rights designed to protect the free exercise of navigation, fishing, and fowling in tidal waters.  Id. at 632; Arno v. Commonwealth, 457 Mass. 434, 449 (2010).  Thus, "[a]t common law, private ownership in coastal land extended only as far as mean high water line. Beyond that, ownership was in the Crown [and eventually the Massachusetts Bay Colony, followed by the Commonwealth] but subject to the rights of the public to use the coastal waters for fishing and navigation."  Opinion of the Justices, 365 Mass. 681, 684 (1974).

“In the 1640's, faced with an underdeveloped coastline and a need for wharves to promote commerce in the colonies, ‘the colonial authorities took the extraordinary step of extending private titles to encompass land as far as mean low water line,’ i.e., to include tidal flats.”  Arno, 457 Mass. at 449 (quoting Opinion of the Justices, 365 Mass. at 685).   However, "this ownership always had strings attached," Boston Waterfront, supra at 637, because the Colonial Ordinance of 1641-1647, which authorized the transfer of title to private individuals, "expressly specifie[d] that the public [was] to retain the rights of fishing, fowling and navigation" in the area between the high and low water marks, otherwise known as tidal flats.”  Arno, (quoting Opinion of the Justices, supra at 685).
As discussed in great detail in a recent administrative appeal involving the same wharf and the same parties, this body of law that retains public access rights is generally known as the public trust doctrine.  Matter of Boston Boat Basin, Docket No. 2012-008 and 009, Recommended Final Decision (October 18, 2013), Adopted by Final Decision (November 14, 2014) (“Boston Boat Basin I”) (appeal pending in Massachusetts Superior Court).  Under the public trust doctrine the Commonwealth holds tidelands in trust for public use.  See Boston Waterfront, 378 Mass. at 629;  Arno, 457 Mass. at 449.  Tidelands generally include flowed tidelands below the high water mark and filled tidelands below the historic high water mark.  See 310 CMR 9.02.
   The traditional uses of tidelands, called water-dependent uses, include fishing, fowling, and navigation.  Moot v. Department of Environmental Protection, 448 Mass. 340, 342 (2007); Fafard v. Conservation Comm’n of Barnstable, 432 Mass. 194, 198 (2000).  The legislature delegated authority to DEP under Chapter 91 to “preserve and protect” the public’s rights in tidelands by allowing only water-dependent uses or another proper public purpose.  Moot, 448 Mass. at 342; G.L. c. 91, § 2.
  See Fafard, 432 Mass. at 200.  DEP is not authorized, however, to relinquish public rights; only the legislature may do that, and only under prescribed circumstances in furtherance of its fiduciary role.  Moot, 448 Mass. at 352; Opinion of the Justices, 383 Mass. at 905.

The decision in Boston Waterfront is instructive for this appeal because it focused on the allocation of rights in tidelands when there was a legislative grant to a private party.  In that case, the Supreme Judicial Court clarified the status of activities on tidelands where the fill and structures were authorized under legislative grants for Lewis Wharf during roughly the same time period at issue here.  The court determined that the public purpose served by the legislative grants for Boston’s wharves was to promote maritime trade and commerce to benefit the harbor.  Boston Waterfront, 378 Mass. at 647.  The court decided that where the legislature granted fee simple title to tidelands, the land is subject to an implied condition subsequent that it continue to be used for its public purpose (maritime trade and commerce).  Id. at 649, 654.  Thus, even under legislative grants, tidelands continue to be impressed with public trust rights, absent an explicit elimination of those rights.  Id.  The public trust rights are embodied and elaborated upon in the Waterways Act and Regulations.  Arno, 457 Mass. at 454, 458.

In interpreting a legislative grant, DEP must determine whether a particular use of tidelands is consistent with the public purpose for which the tidelands were granted.  See Boston Waterfront, 378 Mass. at 647.   If there is no expressly authorized use in a legislative grant, the use is “reasonably determined by DEP to be implicit therein.” 310 CMR 9.05(1)(d).  If the use is not consistent, the landowner must obtain authorization to ensure that the tidelands serve a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands. See 310 CMR 9.31(2).
  

In subsequent amendments to Chapter 91, the Massachusetts Legislature clarified that public trust rights would be protected in licenses through the requirement that no structures or fill for nonwater-dependent uses of tidelands may be allowed unless DEP determines that the project serves a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands.  G.L. c. 91, § 18;  see 310 CMR 9.31(2).
  That determination is made through application of the Waterways Regulations to the proposed project.  Changes in use or substantial structural alterations require a new license.  G.L. c. 91, § 18.

The Waterways Regulations address tidelands jurisdiction and establish the standards through which DEP may determine that an activity meets the test of serving a proper public purpose. The regulations reflect DEP’s interpretation of both Chapter 91 and court cases involving public trust rights.  Activities subject to jurisdiction include the construction or placement of structures and the uses of those structures within any geographic areas subject to jurisdiction. See 310 CMR 9.05.
  Authorization from the DEP is required for these activities.  See 310 CMR 9.03(1).
  

The distinction between water-dependent and nonwater-dependent uses is integral to the public trust doctrine, Chapter 91, and the Waterways regulations. See 310 CMR 9.12.  Water-dependent uses, requiring direct access to the waterfront, are presumed to serve a proper public purpose.  Nonwater-dependent uses are activities that do not require direct access to or location in waterways.  See 310 CMR 9.12(2).  For example, under the regulations, a facility for parking or “land-based vehicular movement” that is not accessory to a water-dependent use is identified as a nonwater-dependent use.  310 CMR 9.12(2)(f)3 and 8; see 310 CMR 9.12(3)(nonwater-dependent use may be accessory to a water-dependent use where integral to its function, e.g., access roads and parking for yacht clubs; marine-oriented retail); 310 CMR 9.12(4).  Nonwater-dependent use projects are presumed to serve a proper public purpose only after complying with detailed standards for conserving the capacity of a site to support water-dependent uses and to access Commonwealth tidelands for public use.  Moot v. Department of Environmental Protection, 448 Mass. 340, 342-44 (2007).
DEP’s Waterways Regulations elaborate upon its functions when there is a legislative grant to a private party, providing the following:  

In accordance with the Boston Waterfront decision of the Supreme Judicial Court, grants by the legislature of tidelands below the historic low water mark are subject to a condition subsequent that such tidelands be used for the public purpose for which they were granted  . . . . If the present use of such tidelands has changed from the public purpose for which they were granted, authorization shall be obtained from the Department, in the form of a license pursuant to 310 CMR 9.00, in order to establish that such change of use serves a proper public purpose.  

310 CMR 9.03(2); see Boston Waterfront, 378 Mass. at 649, 654.  


The Regulations at 310 CMR 9.31(4) include another provision regarding legislative grants, stating the following:

(4) Requirements for Projects with Special Legislative Authorization. Notwithstanding the provisions of 310 CMR 9.31(1) through (3), the Department shall issue a license or permit where the project comprises fill or structures that have been specifically authorized in a grant or other enactment of the legislature, provided that the Department may prescribe such alterations and conditions as it deems necessary to ensure the project conforms with: (a) any requirements contained in the legislative authorization; and (b) the standards of 310 CMR 9.31 through 9.60, to the extent consistent with the legislative authorization.

BACKGROUND

This is a relatively narrow appeal for which the material facts are limited; those facts are not genuinely disputed and dictate entry of summary decision in favor of Boston Boat.  It is undisputed that the RDA Area is seaward of the historic high water mark and landward of the historic low water mark, and thus located on private tidelands, which are filled private tidelands.  Under 310 CMR 9.04, all filled tidelands, except for landlocked tidelands, are considered trust lands and are subject to licensing and permitting by DEP.  310 CMR 9.04 (“Geographic Areas Subject to Jurisdiction”).  It is therefore undisputed that the RDA Area is subject to the geographic jurisdiction of G.L. c. 91.  

Commercial Wharf was first constructed and developed in accordance with several legislative authorizations, including Chapter 51 of the Acts of 1832, Chapter 25 of the Acts of 1839, Chapter 39 of the Acts of 1882, Chapter 96 of the Acts of 1900, and Chapter 443 of the Acts of 1901.  The work authorized by these Acts was for maritime uses and commerce.  It is undisputed that none of these Acts authorize the current nonwater-dependent residential and commercial uses in the building.
In the 1970s Commercial Wharf was redeveloped into its existing state, which included developing the Building into a mixed use condominium, with both residential and commercial uses.  Zucker Affidavit.  That development was a project of the City of Boston, including the Boston Redevelopment Authority.  Zucker Affidavit. 
Between 1984 and 2010 thirty six of the preexisting 90 units were converted from commercial use to residential use.  In about 2004, twelve of those units were the subject of a DEP enforcement action because they were converted to residential units without appropriate authority.  DEP resolved the enforcement action by issuing what is known as a “Minor Project Modification” under 310 CMR 9.22(3)(b).  As discussed in more depth below, a Minor Project Modification is a regulatory measure that allows DEP to approve informally certain changes if they meet the regulatory criteria.
DISCUSSION
There is no dispute that the RDA area falls within DEP’s c. 91 geographic jurisdiction under 310 CMR 9.04 because it is located in filled tidelands.  310 CMR 9.04(2).  Whether the activity in that area is subject to jurisdiction is another question.  The regulations at 310 CMR 9.05 identify activities that are subject to DEP’s jurisdiction.  They specify in 310 CMR 9.05(1)(b) that a license is required for “any existing or proposed use of any fill or structures not previously authorized, or for which a previous grant or license is not presently valid.”  In 310 CMR 9.05(3)(b) the regulations grandfather “any existing, unauthorized use or structure located on private tidelands lawfully filled in accordance with a license or grant,” with the caveat that any “unauthorized structural alteration or change in use [that] has occurred on such tidelands subsequent to January 1, 1984” removes that exemption, subjecting the activity to licensing.  310 CMR 9.05(3)(b).  CWECA seeks to avail itself of the grandfather provision, arguing that the use in the filled tidelands existed as of 1984 and it has not changed since then.  As a consequence, CWECA argues, the non-water dependent commercial and residential uses are grandfathered and not subject to DEP’s jurisdiction.  DEP and Boston Boat argue that CWECA lost its grandfathered status.  They contend that the conversion of 36 of 90 units from commercial to residential use after 1984 constitutes an unauthorized “change in use.”  CWECA has not presented any evidence genuinely disputing that 36 of 90 units were converted from commercial to residential use after 1984.  Instead, they argue that such conversion does not constitute a change in use. 
“Change in use” is not defined in the Waterways Act or the regulations.  They do, however, define “substantial change in use” at c. 91 § 1 as:
a use for a continuous period of at least one year of ten percent or more of the surface area of the authorized or licensed premises or structures for a purpose unrelated to the authorized or licensed use or activity.

See 310 CMR 9.02.


Here, the change of 36 of 90 units is a 40% change of all units in the building.  Thus, the change meets the quantitative criteria for a “substantial” change in use, putting aside a substantial change is not required.  The change also meets the qualitative criteria, i.e., that the change in use be for a purpose that is “unrelated” to the authorized, or grandfathered use.  Indeed, it is axiomatic that commercial and residential uses are generally unrelated and quite different uses.  A commercial use is associated with commerce.
  In contrast, a residential use is associated with the place in which a person lives or resides, a dwelling place or a home.
  The result is that not only has there been a change in use, under this definition there has been one that is substantial.  

CWECA argues that there has been no change in use because the building remains overall a mixed use building, i.e., it continues to contain both commercial and residential uses.  That argument is unpersuasive.  It could lead to the extreme conclusion that the use remains unchanged as long there is some mix of residential and commercial uses, regardless of the relative proportions.  Under this scenario, at what point would it lose its mixed use status?  When all units had been converted to either residential or commercial use?  That would undermine the purpose of the grandfather provision and DEP’s regulatory obligations for tidelands.  The grandfather provision is designed to allow leniency for unauthorized uses that existed as of 1984 but to ensure that the public trust is protected to the extent that those unauthorized uses are changed.  Allowing the transition from a grandfathered commercial use to a residential use to the degree at stake here without any regulatory oversight would be an affront to the public trust in tidelands.  It would enable a substantial conversion to private residential occupancy in public trust lands, to the exclusion of the public and without any regulatory oversight.  Although the building itself may still be characterized as mixed use, its usage has changed substantially to the benefit of private individuals and to the detriment of the public trust in tidelands.  This is precisely the type of change in use that the grandfather provision is designed to prevent.  Although the Building itself may have authorization as a mixed use project as a matter of private property or contract law, it has never received such authorization from DEP under G.L. c. 91 and 310 CMR 9.00.  It is DEP’s prerogative and regulatory obligation to determine the extent to which that can be licensed under G.L. c. 91 and 310 CMR 9.00 and in light of the public trust rights at stake.   


It is noteworthy that in the related appeal involving the same wharf and the same parties (excepting the interveners) it was determined that certain unauthorized uses of paved areas on the wharf required a license under G.L. c. 91.  Boston Boat Basin I.  Specifically, vehicular access and parking were unauthorized by Chapter 51 or the Acts of 1832 because they were inconsistent with the purpose of martime commerce.  It was therefore concluded that the use of the RDA area in that case for residential parking or nonwater dependent uses is inconsistent with the purpose of the legislative grant and requires authorization to ensure that public interests in the tidelands are preserved.  Boston Boat Basin I.  As stated in Boston Boat Basin I, “[a] wharf may become ‘more profitable as a foundation for private condominiums and pleasure boats than as a facility serving public needs of commerce and trade,’ but the maritime public purpose continues as an implied condition subsequent and is not modified by new nonwater dependent uses.”
  Id. (quoting Boston Waterfront, at 648).


CWECA relies upon Chapter 663 of the Acts of 1964, just as it did in Boston Boat Basin I, to argue that the RDA Area is removed from the normal licensing provisions of G.L. c. 91 and 310 CMR 9.00.  That reliance is misplaced for the same reasons it was misplaced in Boston Boat Basin I.  As held in Boston Boat Basin I, Chapter 663 of the Acts of 1964 did not authorize the residential uses to the exclusion of the public trust as defined in G.L. c. 91 and 310 CMR 9.00.  Indeed, only an act of or an express delegation by the Legislature could extinguish the public’s rights in the parcel.  Boston Waterfront, 378 Mass. at 647-49, 654.  As found in Boston Boat Basin I, there is nothing in that Chapter which would extinguish public trust rights and remove the Commercial Wharf from the normal licensing provisions.  In fact, Chapter 663 includes an explicit reservation of rights, stating: “Nothing herein shall affect or impair the powers and responsibilities of the department with respect to tidewaters within any portion of the area covered by such plan which is not subject to a license granted as provided in section 3.”  To be clear, G.L. c. 91 and 310 CMR 9.00 must be applied in conjunction with Chapter 663 of the Acts of 1964 to the extent it remains applicable.  The determination in this decision that the RDA Area is no longer grandfathered under 310 CMR 9.05(3)(b) is not inconsistent with Chapter 663, particularly given the express reservation of rights for jurisdiction over the “tidewaters.”  
 
CWECA relies heavily on DEP’s prior issuance of a Minor Project Modification to argue that there has been no change in use and the current uses do not need a license under G.L. c. 91 and 310 CMR 9.00.  This argument is without merit.  On July 13, 2004, DEP issued an approval which is known as a “Minor Project Modification” to allow 12 units in the building to change their designated use from commercial to residential without needing a c. 91 license.  That decision was part of the resolution of an enforcement action.  
Under 310 CMR 9.22(3)(b), DEP may approve Minor Project Modifications which consist of “changes of use which maintain or enhance public benefits provided by the project and which represent an insignificant deviation from the original use statement of the license, in terms of function, character, duration, patronage, or other relevant parameters.”  When it issued the Minor Project Modification in 2004 DEP determined that the change in use of 12 out of 94 units represented an “insignificant deviation from the use of these units which existed as of January 1, 1984.”  Minor Project Modification, p. 2 (July 14, 2004) (attached to Notice of Claim).  The conversion of 12 units was not the only component of the Minor Project Modification.  In fact, as part of the Minor Project Modificaiton other substantial changes were required to enhance the public benefits.  Those changes included one ground floor unit being a Facility of Public Accommodation under 310 CMR 9.02, the construction of a 260 foot long harbor walk, and other measures facilitating public access.
Although the issuance of the Minor Project Modification is relevant as to how DEP exercised its discretion to resolve the 12 unit conversion in 2004, it is of little import in deciding whether the aggregate conversion of 36 units from commercial to residential use is a change in use under 310 CMR 9.05(3)(B).  Indeed, the Minor Project Modification is not a permit or a license, it does not have binding preclusive effect, and it is not appealable.  It is not a policy statement.  Instead, it is a relatively informal procedure for allowing modifications to licensed or exempt projects on a case by case basis when those modifications meet the specified criteria.  See 310 CMR 9.22; Matter of Conroy Development Corp., Docket No. 2004-67, Recommended Final Decsion (November 9, 2004), adopted by Final Decision (January 25, 2005).
CWECA adds that “various buyers and sellers of condominium units” have relied on the Minor Project Modification as a binding policy determination by DEP.  CWECA therefore concludes that “DEP’s attempt now to reverse its prior regulatory policy, without notice, cannot stand.  This position lacks merit.  First, as already explained, Minor Project Modifications are informal, nonbinding, discretionary procedures for addressing certain situations that meet the underlying criteria.  CWECA has cited no authority holding that Minor Project Modifications have preclusive effect.  Second, the courts have generally not applied estoppel against the government, especially when, as here, the government is seeking to apply a law that is intended to protect the public interest.  Sullivan v. Chief Justice, 448 Mass. 15, 30-31 (2006); LaBarge v. Chief Administrative Justice of the Trial Court, 442 Mass. 462, 468 (1988).  Third, DEP is not precluded from exercising its discretion under these circumstances to reflect that the current situation—a conversion of 36 units—is substantially different on the margin than a conversion of 12 units.  The marginal difference is one that DEP considers to make an appreciable difference in its regulatory oversight.  In contrast, CWECA’s position—that DEP cannot act until the Building completely loses its mixed use status—is untenable.   
CWECA also argues that the mixed use development project in the building was originally approved by the Boston Redevelopment Authority and the Department of Public Works.  It claims the units were authorized and developed pursuant to a 1978 Master Deed of the Commercial Wharf East Condominium.  Under that authorization, the permissible uses for many of the condominium units was commercial or residential.  Although these assertions may be true, they ignore the requirement that jurisdictional tidelands can only be put to uses that are consistent with the public trust, as defined by G.L. c. 91 and 310 CMR 9.00, absent explicit legislative elimination of those rights.  CWECA has not pointed to any legislation eliminating public trust rights in the property.  Under these circumstances, both G.L. c. 91 and 310 CMR 9.00 dictate that when as here the RDA area is subject to geographical jurisdiction a grandfathered use that changes after 1984 must receive a license to continue.
CWECA also objects that there is insufficient evidence in the administrative record.  CWECA argues that it does not own the individual residential and commercial units.   It asserts that evidence that some of those units have been converted is insufficient, having come from city records.  It argues that DEP should have to identify the specific owners who have converted their units and make them parties to this action, allowing them the opportunity to rebut the claim of conversion.  Absent that measure, CWECA argues, the administrative record remains flawed.  Because of that and because it does not own the individual units it argues that the administrative record is insufficient to enter summary decision on the change in use issue.  CWECA’s arguments are misplaced.  
In this administrative proceeding, the rules of evidence are generally not applicable.  310 CMR 1.01(13(h).   “[E]vidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.”  310 CMR 1.01(13)(h)(1).  The administrative record contains sufficiently reliable evidence, including affidavits, based upon the Boston Assessing Department and Inspectional Services Department showing the conversion since 1984 of 36 units from commercial to residential use.  See Lagasse Affidavit; 310 CMR 1.01(11)(f).  CWECA has not presented any evidence genuinely contradicting that conversion, even though CWECA has a more than substantial stake in the outcome of this litigation and even though CWECA acts as the association of unit owners.  Given this, it is not necessary, as CWECA argues, to identify the individual unit owners whose properties were converted.  Although DEP did not identify the individual owners, they were notified of this adjudicatory proceeding.  CWECA, as the owner of the real property on and in which the individual units are located is an appropriate party in this appeal.
     
CONCLUSION

For all the above reasons, Boston Boat’s motion for summary decision should be allowed in favor of Boston Boat and against CWECA, and DEP’s Commissioner should issue a Final Decision affirming the Determination of Applicability.  As a consequence, the RDA Area will require a license under G.L. c. 91 and 310 CMR 9.00.
NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� Because the Interveners have adopted CWECA’s positions and arguments, the remainder of this decision refers only to CWECA and not the Interveners.


� As explained infra, water-dependent uses are activities that must be located on or near the water, as distinguished from nonwater-dependent uses. See 310 CMR 9.12(2).  





� An RDA may be filed by any person, and is not limited to the owner of the land.   The RDA is subject to notification of interested persons, including the land owner, and public notice and comment.  310 CMR 9.06.   





� Chapter 91, § 1 defines tidelands to include present and former submerged lands and tidal flats lying below the mean high water mark.   Flowed tidelands are "present submerged lands and tidal flats which are subject to tidal action." 310 CMR 9.02.  Filled tidelands are "former submerged lands and tidal flats which are no longer subject to tidal action due to the presence of fill."  310 CMR 9.02.   A wharf may be constructed on pilings over the water (i.e., flowed tidelands) or of solid fill (i.e., filled tidelands), or both. 





� Chapter  91 was enacted in 1866.  Other agencies were authorized to issue licenses prior to delegation to the Department.  Prior to the passage of Chapter 91 and the issuance of licenses, the legislature authorized work in tidelands through legislative grants, such as the legislation related to Commercial Wharf.  Prior to amendments in 1983,  licenses issued pursuant to Chapter 91 primarily focused on the protection of navigation and the structural integrity of structures in waterways.





� Note that the inquiry into the public purpose at the time of a legislative grant should not suggest that outdated uses from the 1800s must continue.  The requirement to obtain a license means that a landowner must meet the test of a proper public purpose, which allows modern uses of the waterfront consistent with public trust rights. 


   


� “Proper public purpose” is not defined in Chapter 91.





� The regulations contain provisions specifically related to structures, such as engineering and design standards, as well as provisions related to uses. See 310 CMR 9.37.





� 310 CMR 9.03(1) provides:


Written authorization in the form of a license, permit, or amendment thereto must be obtained from the Department before the commencement of one or more activities specified in 310 CMR 9.03(2) and (3) or 310 CMR 9.05 and located in one or more geographic areas specified in 310 CMR 9.04 unless the legislature has specifically exempted such activities from Department jurisdiction under M.G.L. c. 91.





�Commercial.  Dictionary.com.  Dictionary.com Unabridged. Random House, Inc. � HYPERLINK "http://dictionary.reference.com/browse/commercial" �http://dictionary.reference.com/browse/commercial� (accessed: January 6, 2016).


�Residence.  Dictionary.com.  Dictionary.com Unabridged. Random House, Inc. http://dictionary.reference.com/browse/residence (accessed: January 6, 2016).


� Other related decisions include Matter of Wharf Nominee Trust, Docket Nos. 2009-052 and -053, 2010-002A and affirmed in DeNormandie v. Dept of Envtl. Prot., No. 2011-01963, Suffok Superior Court (June 11, 2012).


� For the reasons enumerated in this paragraph, CWECA’s motion for additional discovery, styled as the equivalent of a Rule 56(f) motion, is denied.  Quite simply, there is more than enough evidence in the administrative record.  Boston Boat Basin’s motion to strike CWECA’s opposition to DEP’s reply on summary decision is denied.





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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