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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Petitioner, Commercial Wharf East Condominium Association (“CWECA”), and the Interveners—Nancy Royal, Stanford Anderson, and Frank Corso, as Trustee of the 63-5 & 7 Commercial Wharf Trust, and Danielle E. DeBenedictis—initiated this appeal, challenging a Determination of Applicability (“the Determination”) issued by the Department of Environmental Protection (“DEP”) pursuant to the Waterways Act, G.L. c. 91, and the applicable regulations, 310 CMR 9.00.
  The Determination concerns Commercial Wharf, located at 84 Atlantic Avenue, along Boston’s waterfront (“the Property”).  DEP issued the Determination in response to a Request for Determination of Applicability (“RDA”) filed by Boston Boat Basin, LLC (“Boston Boat”).
DEP Deputy Commissioner Gary Moran, the designated Final Decision maker in the case, previously issued a Final Decision adopting the Recommended Final Decision (“RFD”) that I issued.  The RFD recommended granting Boston Boat’s motion for summary decision and affirming DEP’s positive Determination of Applicability.  In sum, I found that the underlying material facts are not genuinely disputed and Boston Boat is entitled to a Final Decision in its favor as a matter of law.  It is undisputed that the geographical area as filled tidelands is within DEP’s jurisdiction under G.L. c. 91 and 310 CMR 9.00.  I determined that CWECA had presented no evidence genuinely undermining Boston Boat’s position and evidence that since 1984 thirty six individual commercial condominium units have been converted to residential use.  This constitutes more than a substantial change in use of public trust lands from commercial to residential without appropriate licensing from DEP, the regulatory body charged with protecting public trust rights in tidelands.  This is especially true given the non-water dependent uses of the building.  As a consequence, I concluded that the RDA Area will require a license under G.L. c. 91 and 310 CMR 9.00.
Since issuance of the RFD, CWECA filed a motion for reconsideration of the Final Decision adopting the RFD.  MassDEP and Boston Boat have opposed the motion for reconsideration.  I recommend that MassDEP Deputy Commissioner Moran issue a Final Decision on Reconsideration denying CWECA’s motion for reconsideration.
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


CWECA asserts the following arguments for reconsideration: (1) the RFD is unsupported by substantial evidence and ignores genuine issues of material fact; and (2) the RFD failed to give due weight to the Minor Modification.  These arguments repeat matters adequately considered in the final decision and renew claims or arguments that were previously raised, considered and denied.  On those bases alone the motion for reconsideration should be summarily denied.  Nevertheless, I will briefly address the first argument.

The RFD explained that CWECA did not establish a genuine issue of material fact regarding the number of units that were converted from commercial to residential use.  RFD, pp., 3, 11, 17.  CWECA challenges that determination, arguing on reconsideration (as it did previously) that: there is not substantial evidence in the record, there are disputed issues concerning the number of converted units; and that discovery should be allowed because the converted units have not been specifically identified.  CWECA's Opposition to Boston Boat Basin's Motion for Summary Decision, pp. 32-33.  CWECA wanted DEP to (among other things) identify specifically which units were converted.  
I found that the evidence showing the 36 unit conversion was sufficiently reliable and not genuinely controverted with material facts.  Indeed, Boston Boat's evidence, based on official government records, showed, among other things, that "36 units were found to have been recorded as being in commercial use in 1984 and only one unit was found to be in commercial use in 2010.  The 35 units which changed use between 1984 and 2010 were all changed from commercial to residential use.  There has been a reduction in the total number of units from 90 to 82 according to the assessor's records as some units have been combined to create larger residential units."  Lagasse Affidavit.  That evidence was never genuinely controverted with countervailing material facts.  As a consequence, I concluded that as a matter of law the conversion of 36 units was a substantial change in use, even though it was unnecessary to achieve that threshold, i.e. all that is required is a change in use, not one that is substantial, to remove the grandfather protection.  In the end, CWECA failed to show that there was a genuine issue of material fact regarding whether there was a conversion of condominium units from commercial to residential that constituted a change in use, whether it was a substantial change of 36 or some lesser amount that was not as substantial.  For all the above reasons, the motion for reconsideration should be denied.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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� Because the Interveners have generally adopted CWECA’s positions and arguments, the remainder of this decision refers only to CWECA and not the Interveners.





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep

	Printed on Recycled Paper


Matter of Boston Boat Basin, 

Docket No. 2013-021
Recommended Final Decision on Reconsideration
Page 6 of 6

