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RECOMMENDED FINAL DECISION
INTRODUCTION
The Petitioners, John Nigro, Rachel Nigro, Mario Marenghi, and Karen Marenghi, challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“DEP”) issued concerning the real property at 96 Nahant Avenue, Winthrop, Massachusetts (“the Property”).  The SOC approved the Property owner’s, George T. Collins, proposed project.  The project would consist of a single family house, driveway, and related work.

The SOC was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The Resource Areas at the Property include Coastal Bank and Land Subject to Coastal Storm Flowage (“LSCSF”). G.L. c. 131 § 40; 310 CMR 10.02; 310 CMR 10.30.  No work would occur on the Coastal Bank, and instead it would be located in LSCSF and the Buffer Zone to the Coastal Bank.
Shortly after the appeal commenced, Collins filed a motion to dismiss for failure to state a claim and lack of standing.  DEP assented to the motion.  After the Petitioners opposed the motion to dismiss I converted it to a motion for summary decision because it included and was based upon several affidavits and other documents.  The Petitioners then filed an opposition to the motion for summary decision.  Collins and DEP replied, arguing that summary decision should be entered in their favor.  After reviewing the entire administrative record I agree with DEP and Collins.  Summary decision should be entered because the Petitioners failed to demonstrate standing and there is no genuine issue of material fact that the project complies with the applicable requirements for work in LSCSF and the Buffer Zone to Coastal Bank.

BACKGROUND
The site is presently undeveloped and covered with grass on the landward side of the existing stone seawall.  A Federal Emergency Management Association (“FEMA”) flood elevation for the Property was made final on March 16, 2016 at elevation 12.  FEMA Flood Insurance Rate Map, Panel 0038J.

The proposed house would be constructed on pilings, with the first floor elevation at 13.5 feet.  The attached garage slab would also be on pilings at an elevation of 12.5.  The driveway would not be paved and instead would be covered with seashells.  The project also involves an extension of Nahant Avenue to create an access road approximately 200 feet long.  The short access road would be unpaved and covered with gravel.  Although compliance with the stormwater standards is exempt because the project is a single family residence, the project would include measures to mitigate stormwater impacts, including installation of a shallow stormwater basin, designed in an elongated shape (approximately 1.5 feet deep by 60 feet long); that basin is located at the rear of house and is primarily for rain events.  During the SOC process a portion of the basin was removed at the request of a neighbor.  Salvo Aff., p. 4.  Roof runoff will be infiltrated.  Original grades will be maintained, with the exception of a small area at the beginning of the gravel extension of Nahant Avenue.  See “Plan of Land 96 Nahant Avenue,” May 17, 2016, filed May 19, 2016. 

Shortly after the appeal was filed, Collins filed the motion to dismiss with affidavits from himself and two witnesses as follows:

1. Richard A. Salvo.  Salvo is a registered professional engineer and licensed in Massachusetts.  He has experience with a variety of construction projects, including waterfront developments, piers, docks, marine dredging, coastal engineering structures, and stormwater management.

2. James J. Cipoletta.  Cipoletta is an attorney licensed to practice in Massachusetts.  For more than 35 years his practice has been comprised primarily of land use and zoning matters.

3. Collins provided evidence pertaining to notice of the project to abutters.

When I converted the motion to dismiss to one for summary decision and allowed the Petitioners an opportunity to respond they filed an affidavit from the following witness:

1. Ronald Tiberi.  Tiberi is a professional engineer, licensed in Massachusetts.  
STANDARD OF REVIEW
This is a de novo wetlands 
 permit appeal brought by the Petitioners. Matter of Soursourian, Docket No. WET 2013-028, Recommended Final Decision (June 13, 2014), adopted by Final Decision (June 19, 2014); 310 CMR 10.05(7)(j). As the parties bringing this appeal, the Petitioners have the burden of going forward; they are required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).” 310 CMR 10.05(7)(j)3.c; 310 CMR 10.03(2); Matter of Jodi Dupras, Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), adopted by Final Decision (July 12, 2013). “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.” Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010). Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.” Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted).
When, as here, a party files a motion to dismiss with affidavits that are taken into consideration by the Presiding Officer the appropriate procedural mechanism is to convert the motion to dismiss into one for summary decision under 310 CMR 1.01(11)(f).  Matter of SEMASS Partnership, Docket No. 2012-015, Recommended Final Decision (June 18, 2013), adopted by Final Decision (June 24, 2013).

The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision

 where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law. See Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc., Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009). A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe's Home Centers, Inc., supra. (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).
 
DISCUSSION
I.
The Petitioners Have Not Demonstrated Standing 
Both DEP and Collins have argued that the Petitioners do not have standing as aggrieved parties.  To have standing as an aggrieved party, one must be:

any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, 40.
310 CMR 10.05(7)(j)2.b.iii.; 310 CMR 10.04. 
For standing, it is not necessary to prove the claim of particularized injury by a preponderance of the evidence. Matter of Gordon, Docket WET No. 2009-048, Recommended Final Decision, (March 3, 2010), adopted by Final Decision (March 5, 2010). "Rather, the plaintiff must put forth credible evidence to substantiate his allegations.  In this context, standing becomes, then, essentially a question of fact for the trial judge." Marashlian v. Zoning Bd. Of Appeals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d 369 (1996).  Of importance here, is that one must only set forth evidence demonstrating a possibility that the injury alleged could result from the allowed activity. Matter of Gordon, supra.; see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988); compare Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 37 (2006) (plaintiff's case appealing zoning decision cannot consist of "unfounded speculation to support their claims of injury").
Here, for purposes of standing the Petitioners must demonstrate that the project could possibly adversely impact the interests of the Wetlands Act for the Resource Areas of LSCSF or Coastal Bank; and (b) the adverse impacts would or could possibly generate identifiable impacts on their properties.  See Matter of Andover, WET 2011-036 &-037, Recommended Final Decision (January 10, 2012), adopted by Final Decision (January 19, 2012); Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000). 
The Petitioners have failed to meet the aggrievement standard.  The Petitioners John and Rachel Nigro reside at 143 Sewall Avenue and the Petitioners Mario Marenghi and Karen Marenghi reside at 10 Nahant Avenue.  The Nahant Avenue house is more than 800 feet away and upgradient of the property.  Salvo Aff., p. 4.  There is no evidence of aggrievement for Mario and Karen Marenghi, and thus they do not have standing.  

Petitioner Rachel Nigro is the owner of 143 Sewall, where she resides with Petitioner John Nigro.  Response to Order to Show Cause, p. 2; Salvo Aff., p. 4; Cipoletta Aff., p. 2.  John Nigro has no ownership interest in the property, and thus he does not have standing.  The petitioners have asserted the following for owner Rachel Nigro’s standing: The proposed project will lie between the Sewall house and the Coastal Bank.  As a consequence, the Petitioners claim the “construction of a single family structure directly behind, and adjacent to, the [property at 143 Sewall Avenue] will eliminate existing panoramic ocean views . . . thereby resulting in substantial diminution of value to the [Petitioners’ property].”  Views are not a Wetlands Act interest and therefore any possible impairment to views cannot be a basis for standing.
The Petitioners have also asserted that they are dissatisfied that the original elongated stormwater basin was reduced in size and that they are concerned that flooding may impact the Sewall property.  They have not, however, offered any evidence from a competent source regarding how there is a possibility that the project itself will cause harm within the scope of the wetlands interests and how such harm will cause aggrievement to the Sewall property.
  While they may have desired the originally sized basin, they have not filed any evidence that the project will adversely impact wetlands interests (such as flooding and storm damage prevention), resulting in harm to the 143 Sewall Avenue property.  See  Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998) ("[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."); see also Matter of Marblehead Harbors and Waters Board, Docket No. WET 2012-009, Recommended Final Decision (June 29, 2012), adopted by Final Decision (July 3, 2012) (failure to show possibility of injury with evidence from competent source); Matter of Kittansett Club, Docket No. WET-2007- 009, Recommended Final Decision (April 10, 2008), adopted by Final Decision (April 16, 2008) (no standing when Petitioner could not demonstrate any flooding impact to abutting property because it was not downgradient from project site, even assuming the project did not comply with the stormwater standards); Matter of Town of Andover, Docket Nos. WET 2011-036 and WET 2011-039, Recommended Final Decision (January 10, 2012), adopted by Final Decision (January 19, 2012) (dismissal for failure to show standing); Matter of Digital Realty Trust, Docket No. WET 2013-018, Recommended Final Decision (October 9, 2013), adopted by Final Decision (October 28, 2013) (dismissal for failure to show standing).  Also, their claims that a child could drown in the basin or the basin could be breeding area for mosquitos are simply not justiciable because they are not wetlands interests under the Wetlands Act.

In response to the motion to dismiss, the Petitioners claimed that others who are not a part of this appeal have standing as well.  They names of six individuals who purportedly have standing and reside on Sewall Avenue.  There is, however, no representation that these individuals desire to become parties to this appeal and there has been no effort to make them parties by adding them as parties or interveners, even assuming it were still timely for them to do so.  310 CMR 10.05(7)(j)(2)(a).  As a consequence, the additional individuals do not have standing. 

For all the above reasons, summary decision should be entered against the Petitioners and in favor of Collins and DEP.  Quite simply, the Petitioners failed to present any evidence of aggrievement within the scope of the Wetlands Act and Regulations.  
II.
The Project Complies With The Requirements For Coastal Bank and LSCSF
The Petitioners assert that the project will impair the Resource Areas of Coastal Bank and LSCSF.  DEP and Collins argue summary decision should be entered against the Petitioners because there is no genuine issue of material fact regarding compliance with the requirements for the Coastal Bank and LSCSF.

Coastal Bank.  As discussed in Matter of Cohen, Docket No. 99-206, Recommended Final Decision (February 15, 2001), adopted by Final Decision (May 3, 2001), the “Wetlands Protection Regulations prescribe one set of performance standards for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it supplies sediment to coastal beaches, coastal dunes or barrier beaches,” see 310 CMR 10.30(3)-(5), and another set of standards for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it is a vertical buffer to storm waters.”  See 310 CMR 10.30(6)-(8).  
There is no argument in this appeal that the Coastal Bank is significant to storm damage prevention or flood control because it supplies sediment.  I therefore focus only on the bank’s significance because it is a vertical buffer to storm waters.  As a consequence, the relevant performance standard for projects on a Coastal Bank or within 100 feet of the top of a Coastal Bank (the Buffer Zone) is that there be no adverse effects on the stability of the coastal bank.  310 CMR 10.30(6); Matter of Cohen, supra.
Here, it is undisputed that no work will occur on the Coastal Bank itself.  Therefore, the alleged harm must arise from the work in the Buffer Zone to the Coastal Bank.  There is, however, no evidence from a competent source showing how any of the work within the Buffer Zone to the Coastal Bank will adversely affect the stability of the bank.  In contrast, Collins’ expert stated in his affidavit that the proposed construction activities and uses will not adversely impact the Coastal Bank.  Salvo Aff., p. 5.  The Petitioners did not respond with any competent evidence demonstrating a genuine issue of material fact regarding the assertions of Collins’ expert.  
As a consequence, summary decision should be entered on this claim in favor of DEP and Collins.

LSCSF.  The Wetlands Regulations at 310 CMR 10.04 define LSCSF as “land subject to any inundation caused by coastal storms up to and including that caused by the 100-year storm, surge of record or storm of record, whichever is greater.”  Under the Wetlands Regulations, LSCSF is "likely to be significant to flood control and storm damage prevention."  Matter of Edward Longo, Docket No. 91-001, Final Decision (February 7, 1996).  This wetlands resource area, "by its very nature, serves to dissipate the force of coastal storms, [and thus,] serves the [Act’s] interests of flood control and storm damage prevention . . . ."  Longo, supra.  It does this by, among other things, enabling flood waters to: gradually decelerate; spread laterally and inland without unnatural channeling and increased velocity or refraction, diffraction, and reflection of waves; and percolate downward and infiltrate the subsurface.
DEP may only authorize activities in land subject to coastal storm flowage if DEP determines that the proposed activities will not interfere with the Act’s interests of flood control and storm damage prevention.  Longo, supra.  When a project is located in a coastal area open to ocean, such as the site at issue, DEP decisions have consistently found that there is no need for compensatory storage or mitigation since any displaced flood water would be de minimis and spread over the ocean.  Matter of Meadows at Marina Bay, LLC, Docket No. 98-006, Final Decision (February 18, 1999).  
Here, there is no evidence from a competent source demonstrating that the LSCSF interests of flood control and storm damage prevention will in any way be impaired by the proposed project.  The Petitioners’ expert, Tiberi, stated only that flood storage would be reduced from the original project proposal by the reduction in the size of the proposed stormwater basin that was agreed to during the SOC process.  He did not state that this was inadequate or that it would impair the LSCSF.  Similarly, he stated that infiltration computations were not provided, there was no soil testing, and location of downspouts and leaching lines were not shown.  Again, however, he did not state that there would be any impairment of the LSCSF’s ability to serve the interests of flood control and storm damage prevention.  
In contrast, Collins’ expert stated that the house was designed to be on pilings so that there would be no barrier to coastal flooding, and thus LSCSF could continue to serve the interests of storm damage prevention and flood control.  The pilings would enable the flood waters to flow overland, laterally, and inland, without acceleration, reflection, refraction, and diffraction.  Salvo also testified that no new stormwater will be directed to the upgradient Marenghi property or the Nigro property.  Salvo Aff., p. 4.  The design also incorporated elements to decrease impervious area on site, including the sea shell driveway and graveled roadway.  This enables flood waters to percolate downward and avoids acceleration of flood waters that often occurs with impervious surfaces.  As discussed above, the project need not comply with stormwater standards but nevertheless has included measures to reduce stormwater impacts and impacts to LSCSF from flooding.  For all the above reasons, there is no genuine issue of material fact regarding whether the project will impair the interests of LSCSF and Coastal Bank.  As a consequence, summary decision should be entered in favor of Collins and DEP and against the Petitioners.    

III.
Collins Has Provided Sufficient Evidence of Title

The Petitioners argue that there is no evidence that Collins has a sufficient property interest to be authorized under the Wetlands Act to undertake the access road construction.  Notice of Claim, p. 4.  The Petitioners’ assertion is without merit.  An applicant need only demonstrate a colorable claim of property ownership to support the filing of a Notice of Intent.  Tindley v. DEQE, 10 Mass. App. Ct. 623 (1980); see 310 CMR 10.05(4)(a); Matter of Swansea, Docket No. WET 2014-020, Recommended Final Decision (March 27, 2015), adopted by Final Decision (June 1, 2015).  Here, Collins provided evidence that the extension of Nahant Avenue will take place on a right of way in which Collins has ownership interest allowing him to pass and repass and his use will not encroach on the Town’s portion of the right of way.  Salvo Aff., p. 2; Cipoletta Aff., p. 2.  Given this colorable claim of right, summary decision should be entered on this claim in favor of Collins and DEP and against the Petitioners.
IV.
Collins Has Obtained or Applied for All Obtainable Local Permits

The Petitioners appear to argue that Collins failed to comply with fire department access road requirements and failed to obtain approval from the local fire department for the access road.  They also assert that under the “applicable provisions of the National Fire Protection Association (“NFPA”), Fire Code (2012 Ed.) (“Fire Code”) that the plan to develop the land fails to conform to the requirements for the fire department access.”  Notice of Claim, p. 5.
The wetlands requirement for local approvals is required by G.L. c. 131 § 40 and 310 CMR 10.05(4)(e).  The statute specifies that a notice of intent shall not be submitted "before all 

permits

, variances, and approvals required by local by-law with respect to the proposed activity, which are obtainable at the time of such notice, have been obtained, except that such notice may be sent, at the option of the applicant, after the filing of an application or applications for said permits

, variances, and approvals

."  G.L. c. 131, § 40, ¶ 1.  Under 310 CMR 10.05(4)(e), an applicant must obtain or apply for all obtainable permits

, variances, or approvals 

required by local 

 bylaw that are feasible to obtain at the time a wetlands permit application is filed.
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Recent cases have placed the responsibility to accept or reject a notice of intent based upon obtaining other local approvals squarely upon the local 

 conservation commission, to which the DEP will defer.  Matter of Terrill, Docket No. 05-523, Final Decision (January 7, 2011).  Under the Regulations, a ruling by the municipal agency within whose jurisdiction the issuance of the permit, variance or approval lies, or by the town counsel or city solicitor, concerning the applicability or obtainability of such permit, variance or approval shall be accepted by the issuing authority. In the absence of such a ruling, other evidence may be accepted. 310 CMR 10.05(4)(f).
Collins provided an affidavit from Salvo attesting that the project received local approvals for the right of way from the town and the fire department, provided it remained public.  Salvo Aff., pp. 3, 5.  The Petitioners have provided no countervailing evidence.  As a consequence, summary decision should be entered in favor of Collins and DEP and against the Petitioners.  
V.
Requirements for Notice Were Met

The Petitioners alleged that several of the abutters who were entitled to notice under the Wetlands Act and Regulations never received it.  Collins researched the Petitioners’ allegations that there was defective notice.  He determined that in fact two owners were not formally notified.  He remedied those defects by following up with actual notice to the individuals who did not receive notice.  Salvo Aff., p. 3.  Both individuals subsequently confirmed that they had received notice and had no interest pursuing an appeal of the project or objecting to it in any way.  Salvo Aff., pp. 3-4, 5-6.  The Petitioners have not presented any evidence in response to Collins.  There is no evidence that others did not receive notice.  Second, even if they were not notified, there has been no showing from other alleged abutters how the omission prejudiced them.  Under these circumstances, summary decision should be entered in favor of Collins and DEP.  Matter of Community of Khmer Buddhist Monks, Inc., Docket No. WET 2013-001, Recommended Final Decision (September 20, 2013), adopted by Final Decision (September 27, 2013).
CONCLUSION

For all the above reasons, summary decision should be entered in favor of Collins and DEP against the Petitioners. As a consequence, I recommend that DEP’s Commissioner issue a Final Decision affirming the SOC.
  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer
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� The Petitioners also alleged that a special conditions should be added that included requirements from 310 CMR 10.30(5) that provides pursuant to 310 CMR  “no coastal engineering structure shall be permitted on an eroding bank at any time in the future to protect the project allowed by this  Order of Conditions.”  However, compliance with 310 CMR 10.30(5) is only required when a coastal bank is determined to supply sediment to coastal beaches, dunes, or barrier beaches, which is not the case here.  310 CMR 10.30(2).  The Applicant’s and DEP’s requests to strike the Petitioners’ letters that were filed on July 6 and 12, 2016 are allowed. 
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