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INTRODUCTION
Iron Horse Enterprises, Inc. (“Iron Horse”) has appealed the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) and the Unilateral Administrative Order (“UAO”) issued by the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“DEP” or “Department”).  The PAN and the UAO allege violations of the law governing the release or threat of release of oil or hazardous materials to the environment, G.L. c. 21E (Massachusetts Oil and Hazardous Material Release Prevention and Response Act) and 310 CMR 40.0000 (the Massachusetts Contingency Plan (“MCP”)).  The UAO and the PAN assert generally that Iron Horse failed to perform required assessment and remediation measures for a release of oil that originated on Iron Horse’s property at 121A Braley Road, Freetown (“the site”).  The oil has impacted the groundwater and, according to Iron Horse, has migrated underground to another property and possibly to nearby wetlands.  As a property owner with a release of oil or hazardous materials on its property Iron Horse has not disputed that it is strictly liable for remediation of that release under c. 21E and the MCP, making it a Responsible Party.  See G. L. c. 21E, § 5(a)(1) ("the owner or operator of a vessel or site from or at which there is or has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault . . ."); 310 CMR 40.0006 (“Responsible Party”); Commonwealth v. Eskanian, 74 Mass. App. Ct. 666, 674, 909 N.E.2d 549, 555-556 (2009).   
On appeal, Iron Horse admits that since 2006 it has performed no assessment or remediation work required by the MCP, despite impacts to groundwater, a neighboring property, and, potentially, to wetlands.  Instead, it makes the novel argument that it is not liable for the alleged violations because when it ceased performing the assessment and remediation work required by the MCP it was no longer “undertaking response actions,” as required by the MCP.  It claims that when it ceased performing that work it could no longer be held liable for the alleged regulatory violations because those regulations only apply to one that is still “undertaking response actions.”  In essence, it argues that its unilateral and noncompliant cessation of remediation work absolved it of liability for the cited violations. 
In addition, Iron Horse claims it is not liable for the alleged violations because both the second Notice of Noncompliance (“second NON”) and the UAO imposed unreasonable deadlines for completion of the assessment and remediation work.  Instead of requesting DEP for additional time to complete the work when it received the second NON, Iron Horse ignored DEP and the requirements under the MCP, while the oil continued to impact the groundwater and, possibly, migrate further downgradient onto another property and into wetlands.  In the meantime, ten years have passed since Iron Horse performed any assessment or remediation work at the site.  Iron Horse also claims that the PAN should be vacated because there is insufficient evidence demonstrating the base penalty was properly derived.
I held an adjudicatory hearing in which Iron Horse’s attorney presented no direct evidence and relied solely upon the cross examination of DEP’s witness.  After thoroughly reviewing the administrative record and applicable law, I recommend that DEP’s Commissioner affirm the PAN and the UAO.  Even though Iron Horse unilaterally ceased performing response actions it remained subject to the requirements of the MCP.  That is because the “undertaking response actions” qualification exists to clarify that the regulatory requirement is applicable to the party who has undertaken response actions, instead of applying to the entire potential class of parties who could undertake response actions.  It was not intended to relieve parties of liability under the MCP if they voluntarily chose to cease undertaking response actions.  Thus, Iron Horse’s failure to undertake required response actions did not remove it from liability for the alleged violations.  

Regarding Iron Horse’s second argument, there is more than a preponderance of the evidence showing that the deadlines in the second NON and the UAO were reasonable when they were issued by DEP.  Last, there is a preponderance of the evidence showing a sufficient factual basis to sustain the base penalty and thus the total penalty assessed in the PAN, which equals $30,860.     
THE BURDEN OF PROOF 

In an adjudicatory proceeding involving DEP’s enforcement of a PAN or a UAO, DEP has the burden of proving the elements of its case by a preponderance of the evidence.  See 310 CMR 5.36(2) and (3) (involving penalties).  “A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).
The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
REGULATORY FRAMEWORK

Massachusetts General Law, Chapter 21E, the state Superfund law (or the “Massachusetts Oil and Hazardous Material Release Prevention and Response Act”) was enacted in 1983 and created the waste site cleanup program. Contaminated properties regulated under this law are often called “21E sites.”  The regulations adopted to implement c. 21E are called the Massachusetts Contingency Plan (MCP). 
  See 310 CMR 40.0000.  “Soon after the waste site cleanup program started, it became clear that DEP could not oversee cleanup of thousands of sites and do it at an expeditious pace.  As a result, 1992 amendments to c. 21E privatized the program, meaning that those responsible for cleaning up contamination would hire licensed site professionals (“LSP”) to oversee most cleanups (with limited DEP oversight) to ensure compliance with the MCP.  This allows DEP to focus its resources on key stages of assessment and cleanup at specific sites as conditions warrant.”

Chapter 21E and the MCP were enacted to require owners and operators of real property (among others) with releases of oil or hazardous materials on their properties to assess and remediate those releases to protect the public health, safety, welfare and the environment.  See G.L. c. 21E, §§ 1, 2, 3, 4, and 5; Matter of James Knott, Docket No. 2011-11, Recommended Final Decision (January 31, 2012), adopted by Final Decision (March 12, 2012).  Owners and operators of property with regulated releases of hazardous materials or oil are strictly liable for assessing and remediating those releases.
  G. L. c. 21E, § 5(a)(1) ("the owner or operator of a vessel or site from or at which there is or has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault . . ."); Commonwealth v. Eskanian, 74 Mass. App. Ct. 666, 674, 909 N.E.2d 549, 555-556 (2009).  Such persons are referred to as Responsible Parties (“RP”) under the MCP.  See 310 CMR 40.0006 (definition of responsible party and potentially responsible party); G.L. c. 21E § 2 (definition of owner or operator); G.L. c. 21E § 5 (establishing liability for owners and operators).
The MCP governs the conduct of actions to assess, contain, remove and remediate releases of oil or hazardous material.  See 310 CMR 40.0000.  Such actions are called "response actions," and response actions must be conducted in compliance with the MCP. See Commonwealth v. Springfield Terminal Ry. Co., 80 Mass.App.Ct. 22, 951 N.E.2d 696 (2011); Matter of Blackinton Common LLC, Docket No. 2007-115 and 2007-147, Recommended Final Decision (September 25, 2009), adopted by Final Decision (January 7, 2010).  The MCP
 requires specified persons, such as RPs, to complete response actions at sites on a schedule established in the MCP
 and under the supervision of an LSP, who is an expert technical professional in site assessment and cleanup.
  Matter of Blackinton Common LLC, supra.; see 310 CMR 40.0169.

As explained in Blackinton Common, "most sites can be assessed and remediated without direct Department supervision under [the] 1992 amendments to M.G.L. c. 21E which 'privatized' the initial responsibility of moving forward with assessment and response actions at 21E sites. Instead of requiring Department pre-approval for all response actions, the 1992 amendments put the responsibility upon [Responsible Parties, Potentially Responsible Parties, or Other Persons] to move forward with response actions under the supervision of [an LSP].”
Further, and importantly here, to ensure that Responsible Parties, Potentially Responsible Parties, or Other Persons comply with the requirements of the MCP
, the Legislature also gave the Department broad regulatory authority, including enforcement and auditing authority, over the conduct of response actions by private parties. DEP implemented these broad authorities through the MCP
 by setting performance standards for the conduct of response actions, particularly for completion of final site remediation opinions known as Response Action Outcome Statements (or "RAO Statements").  See Blackinton Common, supra.; 310 CMR 40.0900 and 40.1000.  An RAO statement may be filed with MassDEP when the site has been remediated in compliance with the MCP
 to a level where, under the MCP
, there is "No Significant Risk, as further defined by 310 CMR 40.1000."  310 CMR 40.0006 (definition of "Response Action Outcome"); Matter of Blackinton Common LLC, supra. 
DEP maintains a searchable database to track the cleanup progress of reported sites. “Once a site is reported to DEP, regulatory deadlines are triggered for submitting site information and conducting the cleanup so that, within 6 years, the site no longer poses an unacceptable health or environmental risk. . . .  For serious problems, such as sudden releases, imminent hazards, and other time-critical conditions, early actions are required to reduce risks. When the situation poses a lesser threat, limited cleanup actions may be performed voluntarily to reduce risks or lower the cost of future comprehensive cleanups.” 
 

There are three types of early risk reduction measures. Immediate Response Actions are required when certain time-critical conditions are present, such as a sudden spill or an

imminent hazard. Release Abatement Measures are optional and may be performed only if

the contamination is not time-critical. Release Abatement Measures may be performed at

any time during the cleanup. Limited Removal Actions are similar to Release Abatement

Measures in that they are optional, and may not be performed if a release is time critical.

However, Limited Removal Actions are performed before MassDEP is notified in cases

where the contaminated area is limited and confined to soil. Further, if the Limited Removal

Action eliminates all of the contamination, MassDEP may not need to be notified at all. 

The MCP establishes timelines for cleanups at sites as well as timelines for specific response actions.
  “For all sites, the clock starts when [MassDEP] is notified of a potential or actual release of oil or hazardous material that exceeds a reporting threshold. One year from that notification, the legally responsible party must either: (1) clean up the site to MCP standards (i.e. achieve a Permanent Solution), (2) obtain Downgradient Property Status (“DPS”), or (3) Tier Classify the site as Tier I or Tier II. If a Permanent Solution, DPS or Tier Classification is not submitted by the one-year deadline, the site is deemed Tier ID by default. For Tier Classified sites, there are deadlines for completing each phase of the MCP process and filing a Permanent Solution.” 
 

Tier classification is based on site complexity, the number of sources, and how serious a potential threat the contamination poses: Tier I (serious, with Tier 1A the most serious) or Tier II (less serious.).  Sites are tier classified based on an evaluation using the Numerical Ranking System (“NRS”). A score will be assigned to the site based on the risks that it poses to public health and environmental resources. The NRS score determines whether the contaminated property is classified as Tier I or Tier II. If classified as Tier I, a permit must be obtained from MassDEP before proceeding with a cleanup. Tier I sites are further classified as Tier IA, Tier IB, or Tier IC, depending on the complexity of the site conditions and the compliance history of the

PRP. Cleanups at Tier II sites may proceed without a permit.

 “The MCP requires contamination to be cleaned up to a level that protects people and the environment based on how the site is being or will be used, such as for housing or commercial purposes.”
  Site cleanup is therefore largely dependent upon risk characterization.  Cleanups follow a phased process. Reports are submitted to MassDEP at each phase to document the cleanup activities. During Phase I, a determination is made on whether notification and early risk reduction measures are required based on preliminary assessment data. A more comprehensive assessment, or risk characterization, is performed during Phase II, which defines the source, nature, extent, and potential impacts of the contamination, and characterizes the potential harm to health, safety, public welfare, and the environment. There are three options for characterizing risk. Method 1 uses predetermined numeric standards for more than 100 common chemicals in soil and groundwater; Method 2 allows for some adjustments in these standards to reflect some site-specific conditions; and Method 3 defines the cleanup standards based on a site-specific risk assessment. If the results of Phase II indicate that cleanup is required, Phase III evaluates and selects the cleanup process. The determinations made during Phase III result in a Remedial Action Plan (the site cleanup plan), which is implemented during Phase IV. Finally, Phase V is implemented when there is on-going operation of a treatment system, and maintenance or monitoring of the remedy. 

The standard used for deciding when a cleanup is complete is when a condition of “No
Significant Risk” of harm to health, safety, public welfare, or the environment is achieved or

demonstrated. When possible, the property should be restored to the conditions that would

have existed if the property had never been contaminated. When a cleanup is complete, a

Response Action Outcome Statement must be prepared and signed by both the LSP and

RP or PRP, and submitted to MassDEP. The Response Action Outcome Statement must be

submitted to MassDEP within five years of the date of the tier classification. 

The MCP provides several options for meeting the No Significant Risk Standard.  First, a Permanent Solution is achieved when a condition of No Significant Risk exists for all pollutants and for any foreseeable time and for all foreseeable activities.  Second, Activity and Use Limitations take into account current and future uses of the property. Activity and Use Limitations are deed restrictions or deed notices that may be implemented where limits on the uses of and activities at the property are needed to maintain a level of No Significant Risk. Activity and Use Limitations inform current and future owners (and other interest holders) which activities and uses are allowed, and which activities and uses will pose a risk unless additional precautions or cleanup actions are conducted.

Third, the MCP allows for Temporary Solutions when risks have been reduced, but

financial or technical limitations prevent reaching a condition of No Significant Risk.

Finally, if a Permanent Solution has not yet been achieved, but a treatment system has

been installed and is being operated to reach a Permanent Solution, Remedy Operation

Status may be obtained. This status can be maintained for as long as the treatment system

is working to cleanup the site. 

BACKGROUND

Beginning in the late 1970s, the property currently owned by Iron Horse was owned and used by a truck leasing company, for which it had a permit to store 10,000 gallons of diesel fuel, 8,000 gallons of gasoline, and 2,000 gallons of motor oil.  At the time, the property was identified as 121 Braley Road, and had not yet been divided into its present configuration of 121A and 121B Braley Road.   

In 1987, a 10,000 gallon underground storage tank was removed from the property; during the removal process it was discovered that there had been a release of oil.
  DEP issued a Notice of Responsibility (“NOR”) to the owner at the time, Glix Realty Corporation.  Other releases of petroleum were detected in 1992.  Eventually Cadle Properties of Connecticut, Inc., purchased the Property and later, around 2000, sold it as two separate parcels, identified as 121A and 121B.  Iron Horse purchased 121A around that time.

On March 25, 2004, DEP issued a separate NOR to Iron Horse, as the owner of 121A, and PM Investment Trust, as the owner of 121B.
  As a property owner with a release of oil or hazardous materials on its property Iron Horse has not disputed that it is strictly liable for remediation of that release under c. 21E and the MCP, making it a Responsible Party.
  
The NORs notified both owners that they were responsible as owners for remediating the releases that had been reported in 1987 and 1992.  Both NORs established May 1, 2004 as the deadline to submit a Phase I Initial Site Investigation and Tier Classification Report.  Neither owner complied with the NORs.  

On February 15, 2005, DEP issued Notices of Noncompliance (“NON”) to Iron Horse and PM Investment Trust, establishing April 1, 2005 as the deadline to return to compliance by submitting a Tier Classification Report.
  Neither party submitted a Tier Classification Report by April 1, 2005.

After holding enforcement conferences with both parties, PM Investment Trust submitted information suggesting that the contamination on its property at 121B had migrated there underground, perhaps in the groundwater, from 121A, the area where the releases originated.  DEP later entered into Administrative Consent Orders with Penalties (“ACOP”) with each party.  Iron Horse, as owner of the location where a release originated was ordered under the ACOP to submit a Tier Classification report for the site.  PM Investments, as the owner of the property down gradient from the source, submitted a Downgradient Property Status report.
  PM Investments’ report alleged that groundwater at 121B was contaminated with petroleum from 121A.  The report stated that the source of the petroleum “is believed to be two USTs that were located on [121A].”  Exhibit 10, p. 50.  

On May 31, 2006, Iron Horse submitted a Phase I Initial Site Assessment Report and Tier II Classification to DEP.  It discussed contamination on both 121A and 121B.  It showed that the extent of contamination had now flowed underground in the general direction of groundwater flow to the south and southeast and had reached to within 25 feet of another property.  It concluded that additional response actions were required at the disposal site.  The Phase I Site Assessment Report and Tier II Classification: (1) indicated that further response actions were needed in order to achieve a Permanent Solution for the Site and (2) classified the Site as a Tier II Disposal Site.  
Based upon those submittals, Iron Horse was then required by the MCP to meet a number of deadlines.  Under the Tier II Classification a party has five years to close the site, i.e. submit a Response Action Outcome Statement.  See 310 CMR 40.0560(1) and (2).  Within that five year period, under 310 CMR 40.0560(2), an RP, PRP, or Other Person undertaking response actions at a Tier II disposal site shall submit documentation to DEP as follows:

2)   Deadlines for Submittals.  Except as provided by 310 CMR 40.0530(4), 40.0560(3), or 40.0000 or as otherwise ordered or agreed to in writing by the Department, an RP, PRP or Other Person undertaking response actions at a Tier II Disposal Site shall submit the following documents to the Department by the following deadlines:

(a)   a scope of work for a Phase II - Comprehensive Site Assessment pursuant to 310 CMR 40.0834 prior to the implementation of Phase II field work, unless the Phase II the Phase II field work had been implemented prior to Tier Classification;

(b)   a Phase II Report, and, if applicable, a Phase III Remedial Action Plan, within two years of the effective date of Tier Classification;

(c)    a Phase IV Remedy Implementation Plan within three years of the effective date of Tier Classification; and

(e)   a Response Action Outcome Statement pursuant to 310 CMR 40.1000 within five years of the effective date of Tier Classification

Importantly, the MCP mandates that if the preceding deadlines cannot be achieved prior to the expiration of the Tier II Classification, “the person undertaking response actions at such site shall extend the Tier II Classification by submitting a Tier II Classification Extension Submittal to the Department . . . at least 45 days before the date of expiration of the Tier II Classification.”  310 CMR 40.0560(7)(a)-(b) (emphasis added).  “Unless otherwise ordered by the Department, the extension shall be effective for a period of one year beyond the effective date of the Tier II Classification Extension or one year from the expiration date of the Tier II Classification in effect prior to the submission of the most recent Extension, whichever date is later.  An RP, PRP or Other Person shall notify the Department pursuant to 310 CMR 40.0560(7) if additional extensions are required thereafter.” 310 CMR 40.0560(7)(d). 

Iron Horse failed to meet all of the preceding regulatory deadlines established in 310 CMR 40.0560(2) and failed to file for a Tier II extension.  Carvalho PFT, p. 6.
  As a consequence, on May 31, 2011, the Tier II Classification for the site expired.  

In 2013, the release identification number for the release on Iron Horse’s property appeared on a list generated by DEP’s computer database.  The database list identified sites where certain work required under the MCP had not been performed, rendering the sites in noncompliance.  Here, the list identified that a Tier Classification Report had been submitted in 2006 but no Phase II, III, or IV report, or a Response Action Outcome statement had been subsequently filed with DEP, all in noncompliance with the MCP.  Transcript, pp. 36-37.

As a consequence, on June 19, 2013, DEP issued another NON to Iron Horse (“second NON”), asserting that Iron Horse continued to be in noncompliance with the MCP because it failed to perform comprehensive response actions at the site as required by the MCP.  Carvalho PFT, p. 7.  Specifically, the second NON asserted several violations based upon Iron Horse’s failure to meet all of the above deadlines established in 310 CMR 40.0560(2).  It also asserted a violation of 310 CMR 40.0560(7), which requires a Tier II Classification extension submittal at least 45 days before expiration of the Tier II Classification if there has been no RAO or a Remedy Operation Status under 310 CMR 40.0893(4).  

The second NON provided Iron Horse with an opportunity to avoid a further enforcement action or imposition of a Civil Administrative Penalty if it completed the following mandatory actions within the specified timeframes:

1. By August 23, 2013 (2 months after the second NON) submit to DEP a Tier II Classification Extension prepared in accordance with 310 CMR 40.0560(7).

2. By December 20, 2013 (6 months after the second NON), Submit a Phase II Comprehensive Site Assessment and risk characterization under 310 CMR 40.0835 and 40.0900.  Also, if the Phase II Report showed that comprehensive response actions are necessary at the site, a Phase III Remedial Action Plan under 310 CMR 40.0861 was also due by December 20, 2013;

3. Submit a Phase IV Remedy Implementation Plan under 310 CMR 40.0870 by March 21, 2014 (9 months from the date of the second NON); and

4. Submit a Response Action Outcome Statement or Remedy Operation Status submittal by June 20, 2014 (1 year from the date of the second NON) under 310 CMR 40.1000.  This deadline was not applicable if Remedy Operation Status is achieved under 310 CMR 40.0893 on or before June 20, 2014.

The closing paragraph of the cover letter to the second NON stated: “If you have any questions regarding this matter, or if you would like to discuss compliance with this Notice, please contact Kathryn Carvalho at the letterhead address or by telephone at (508) 946-2742.”

Iron Horse does not dispute that it failed to meet the preceding requirements under the MCP, and as required in the second NON.  Quite simply, the administrative record contains no evidence showing that Iron Horse attempted to comply with the second NON or otherwise comply with the MCP after May 31, 2006.  However, as discussed fully below, Iron Horse asserts in this appeal that it did not violate the terms of the second NON because it was allegedly not subject to the requirements asserted in that NON.  Also as discussed below, Iron Horse claims in this appeal that the second NON gave it insufficient time to perform the required work, even though Iron Horse was required to have been performing that work starting in June 2006.  

On May 28, 2014, after it became apparent that Iron Horse was not meeting the second NON’s filing deadlines, DEP issued to Iron Horse a Notice of Enforcement Conference via certified mail, return receipt requested.
  Carvalho PFT, p. 9.  It was returned as unclaimed, and a second notice was issued and served by the local sheriff on July 11, 2014.  It established an enforcement conference date of July 17, 2014.  Iron Horse failed to appear at the conference and did not respond to that notice.  Carvalho PFT, p. 9.  

On September 17, 2014, DEP issued the UAO and the PAN in the amount of $30,000 for not submitting a Phase II report within 184 days of the second NON and $860 for not submitting a Tier II Extension within 65 days of the second NON.  The UAO established the following deadlines and requirements:

1. By October 31, 2014 (1 month after UAO) submit to DEP a Tier II Classification Extension prepared in accordance with 310 CMR 40.0560(7).

2. By March 31, 2015 (6 months after the UAO), Submit a Phase II Comprehensive Site Assessment and risk characterization under 310 CMR 40.0835 and 0900.  Also, if the Phase II Report showed that a comprehensive response actions are necessary at the site, a Phase III Remedial Action Plan under 310 CMR 40.0861 was also due, if applicable, by December 20, 2013 (184 days from the date of the UAO);

3. By June 31, 2015 (9 months), if the Phase II Report indicates that comprehensive response actions are necessary at the Site, also submit a Phase III Remedial Action Plan prepared pursuant to 310 CMR 40.0861.  If after the completion of the Phase III Remedial Action Plan it can be demonstrated that a condition of No Substantial Hazard has been achieved and it is concluded that response actions to achieve a Permanent Solution are not currently feasible and Iron Horse submits a Temporary Solution Statement prepared in full accordance with 310 CMR 40.1000, Iron Horse need not comply with items 5 and 6 below by the established dates. 

4.  By December 31, 2015 (15 months from UAO issuance, 6 months more than in the NON), Iron Horse shall submit a Phase IV Remedy Implementation Plan under 310 CMR 40.0870; and

5. By March 31, 2016 (18 months), submit a Permanent Solution Statement  prepared in full accordance with 310 CMR 40.1000.  This deadline does not apply if Iron Horse achieves Remedy Operation Status pursuant to 310 CMR 40.0893 on or before December 3, 2015.
The cover letter to the UAO stated, among other things, the following: “Please contact Kathryn Carvalho by calling (508) 946-2742 if you have any questions.”
In response to the UAO and PAN, Iron Horse lodged this appeal, challenging both enforcement measures.  Prior to the adjudicatory hearing and in accordance with the established schedule, DEP presented pre-filed written testimony from Kathryn M. Carvalho.  Ms. Carvalho has been employed with DEP since 2000.  She is an Environmental Analyst III working in the Bureau of Waste Site Cleanup.  In that capacity she has worked extensively on enforcement and permitting matters involving interpretation and application of G.L. c. 21E and the MCP.  Carvalho PFT, pp. 1-3; Transcript, pp. 20-24.  Prior to working at DEP she was employed with an environmental consulting firm working on matters involving the MCP and G.L. c. 21E.  Transcript, pp. 24-25.  She holds BS degrees in chemistry and biology.  Transcript, pp. 23.  Iron Horse did not submit any testimony.  Its attorney only cross examined Carvalho at the adjudicatory hearing.
DISCUSSION

I.
Iron Horse violated the requirements of the second NON, providing the precondition for the PAN
DEP has broad enforcement authority when, as here, a party allegedly fails to comply with the requirements of the MCP and G.L. c. 21E.  See e.g. 310 CMR 40.0171.  Here, DEP is pursuing a PAN and UAO after first issuing a NON.

A NON is generally issued to notify a party of alleged violations and to give the party an opportunity to cure the violations.  Importantly, the failure to comply with a NON is one precondition to DEP’s assessment of a civil penalty under G.L. c. 21A § 16, the Civil Administrative Penalties Act, and 310 CMR 5.00, the Administrative Penalty Regulations.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).
Generally, the Department “may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance . . .”
  G.L. c. 21A, § 16 (emphasis added); 310 CMR 5.10 to 310 CMR 5.12.  Under 310 CMR 5.12 a written notice alleging noncompliance must specify: a) the requirement(s) with which the regulated entity failed to comply; b) the occasion(s) on which the alleged noncompliance was observed or discovered by DEP; and c) a reasonable deadline or deadlines by which the regulated entity is required either to come into compliance with the requirement(s) described in the NON or submit to DEP a written proposal setting forth how and when that person proposes to come into compliance with the requirement(s) described in the NON.  A NON is not appealable.  Here, the second NON specified deadlines and actions for Iron Horse to come into compliance with the MCP.  
Iron Horse’s argument.  As a property owner with a release of oil or hazardous materials on its property Iron Horse has not disputed that it is strictly liable for remediation of that release under c. 21E and the MCP, making it a Responsible Party.
  Nevertheless, Iron Horse denies it violated the MCP, as alleged by DEP in the second NON, PAN, and the UAO.  Iron Horse makes the unusual argument that even though it does not deny liability as a Responsible Party, it was “not subject to the MCP provisions cited in the NON and PAN, and therefore could not have violated them.”  Iron Horse Post Hearing Brief, p. 13.  

Iron Horse argues that it may have been in violation of the “MCP at some point between 2006 (when the company tier classified the Site) and 2008 (when the Phase II report was initially due), or even as recently as 2011 (when the tier classification expired).”  Memorandum In Support of Petitioner’s Motion for Directed Decision, p. 4.  But Iron Horse argues that this appeal relates only to a limited period of time, which began on the date DEP issued the second NON (June 19, 2013) to Iron Horse and continued through the date of the PAN.   Iron Horse argues that it was not in violation of the MCP when DEP issued the second NON, or anytime thereafter.   Iron Horse reaches this conclusion by arguing that the provisions it is alleged to have violated, 310 CMR 40.0560(2) and (7), apply only to persons who are conducting response actions.  Iron Horse argues that it had not performed any response actions at the site for over 7 years, or since 2006.  As a consequence, it asserts that its failure to perform work under the MCP means that it was not “undertaking response actions,” and is therefore not in violation of the MCP, as alleged by DEP.    

Iron Horse’s argument is premised on the provisions that it allegedly violated (310 CMR 40.0560(2) and (7)).  Those provisions provide in pertinent part the following:

(2) . . . [A]n RP, PRP, or Other Person undertaking response actions at a Tier II disposal site shall submit the following documents to the Department by the following deadlines: . . .

(7) . . . (a) If a Response Action Outcome Statement . . . has not been submitted to the Department for a Tier II disposal site prior to the expiration of the Tier II Classification, the person undertaking response actions at such site shall extend the Tier II Classification by submitting a Tier II Classification Extension submittal to the Department . . . (b) . . . at least 45 days before expiration of the Tier II Classification.  (emphasis added)
 
Iron Horse argues that these provisions do not apply to it because it was not “undertaking response actions” and it asserts the provisions apply only to an “RP, PRP, or Other Person undertaking response actions.”  Iron Horse also adds that it believes there is no obligation for it to have continued performing response actions.  Iron Horse asserts that even if a person is obligated to perform response actions, it does not follow that the person actually is conducting response actions.  Memorandum in Support of Motion for Directed Verdict, p. 7.  It adds that any inferred promise to conduct response actions or implication that response actions are being undertaken comes to an end when the tier classification expires.  Id.  In fact, Iron Horse argues that the MCP prohibits anyone from performing response actions at a site with an expired tier classification.  310 CMR 40.0560(1)(b) (“an RP, PRP, or Other Person shall not conduct Comprehensive Response Actions . . . at a disposal site for which a Tier II Classification has expired unless a Tier II Classification Extension is obtained . . .”).  Iron Horse’s Tier Classification expired on May 31, 2011.  Iron Horse concludes that if it had performed response actions after that point, it would have been subject to a penalty for violating 310 CMR 40.0560(1).  It therefore contends that because it was prohibited from undertaking response actions after that point, it cannot be penalized for failing to do so.
  

Iron Horse also argues that G.L. c. 21E does not authorize DEP to promulgate regulations requiring it to conduct response actions within a uniform set of deadlines.  Instead, Iron Horse argues that response actions are voluntary unless there is a site-specific order from DEP.  Iron Horse also adds that even if G.L. c. 21E authorized DEP to make mandatory requirements, the MCP does not do so.  
DEP disagrees with Iron Horse’s argument.  It asserts that Iron Horse’s position is “absurd,” “odd,” based upon a “pinched and strained reading of the regulations,” and would undermine the intent of the MCP.  It asserts that if Iron Horse’s argument were accepted, a party could effectively avoid liability by failing to comply with the MCP. 

Iron Horse’s argument has no merit.  Iron Horse’s argument requires the application of rules of regulatory construction.  "A reasonable regulation . . . which is clear and unambiguous on its face must, like a comparable statute, be applied according to its terms." Zoning Bd. of Appeals of Greenfield v. Housing Appeals Comm., 15 Mass. App. Ct. 553, 559, 446 N.E.2d 748 (1983).  Where, however, a literal reading of the terms of a statute or regulation would lead to an absurd or unreasonable result, that result must be rejected in favor of one that comports with the purpose and intent of the regulation.  Springfield Pres. Trust, Inc. v. Springfield Library & Museums Ass’n, 447 Mass. 408 (2006).
The legislature vested DEP with broad regulatory authority in G.L. c. 21E to promulgate regulations for the prompt remediation of releases of oil and hazardous materials.  See e.g. G.L. c. 21E, §§ 3, 3A.  Indeed, it stated that DEP “shall promulgate such regulations as it deems necessary for the implementation, administration, and enforcement” of c. 21E.  G.L. c. 21E, § 3.  It also provided that “the department shall establish standards, procedures and deadlines, all of which shall be established in such terms that they can be legally enforced pursuant to this chapter or any other applicable law, to ensure that response actions are taken in compliance with this chapter and the Massachusetts Contingency Plan as expeditiously as practicable.”  G.L. c. 21 E §3A(d) (emphasis added); see also G.L. c. 21 E §3A(j) (DEP “may establish and implement intermediate deadlines for each disposal site…”); G.L. c. 21 E §3A(p)(2)(“Nothing in this section shall be construed to limit the authority and responsibility of the department to ensure that short-term and interim measures, response actions, and temporary and permanent solutions are undertaken in a timely manner at all sites which pose a significant risk to public health, safety, welfare, or the environment.”); G.L. c. 21 E §4 (“The department, whenever it has reason to believe that oil or hazardous material has been released or that there is a threat of release of oil or hazardous material, is authorized to take or arrange for such response actions as it reasonably deems necessary.”).

The MCP includes similarly broad authority for DEP.  Moreover, it counsels against interpreting the MCP in the manner advocated by Iron Horse.  For example, it provides that “[n]o provision of 310 CMR 40.0000 shall be construed to limit the department’s authority to take or arrange for, or to require any person to perform, any response action authorized by M.G.L. c. 21E which the department deems necessary to protect health, safety, public welfare or the environment.”  310 CMR 40.0007 (4).  In fact, the MCP is structured and designed to require that property owners, like Iron Horse, promptly remediate releases on their property without delay, except in limited circumstances.  Under 310 CMR 40.0100(1), the “Department is authorized to take or arrange for such response actions as it reasonably deems necessary to respond to releases or threats of release of oil and/or hazardous material.”  Pursuant to 310 CMR 40.0100(3), a Responsible Party “shall undertake necessary response actions in compliance with M.G.L. c. 21E, 310 CMR 40.0000 and other applicable laws.”  

The limited circumstances in which response actions are not required are explicitly enumerated, and Iron Horse has not asserted that they are applicable here.  Indeed, the MCP specifically states that with the exception of periods of delay for force majeure or technical, financial, and legal inabilities “each person undertaking one or more response actions shall perform each response action or portion of a response action, by the deadline for taking the action imposed by G.L. c. 21E, 310 CMR 40.0000, or any order or determination issued by the department.”  310 CMR 40.0024 (1); 310 CMR 40.0025; 310 CMR 40.0172.
And if, for example, a party, such as Iron Horse, cannot meet its Tier II deadlines “the person undertaking response actions at such site shall extend the Tier Classification by submitting a Tier Classification Extension Submittal to the Department.”  310 CMR 40.0560 (7) (emphasis added).  The MCP gives DEP broad authority to issue orders and take other actions that are necessary to obtain a party’s compliance with the MCP “or any other applicable requirement.”  310 CMR 40.0171.  There are other limited exceptions where a party may stop performing response actions; they are not applicable here.  See e.g. 310 CMR 40.0318(9).

The above provisions demonstrate that the MCP is intended to require that property owners like Iron Horse continue performing response actions as required by the MCP, absent an explicit provision to the contrary.  This intent and the language employed in the regulations undermine Iron Horse’s argument; that argument would effectively allow a party to voluntarily cease complying with the MCP, without appropriate justification under the regulations (or, as in this case, without any explanation whatsoever), and then later claim that it was not violating the MCP because it was not undertaking response actions.  
Not only is that an unreasonable result that is contrary to the structure and intent of the MCP, and thus must be avoided, the regulatory language relied upon by Iron Horse does not support its argument.  That is because the “undertaking response actions” qualification exists to clarify that the regulatory requirement is applicable to the party who has undertaken response actions, instead of applying simultaneously to the entire potential class of parties who could undertake response actions (RP, PRP, and other person together).  It was not intended to relieve parties of liability under the MCP if they voluntarily chose to cease undertaking response actions.    
Indeed, Iron Horse’s argument that the qualification for “undertaking” or “performing” response actions applies as a precondition to liability makes little sense in the context and structure of the MCP.  For example there are numerous provisions in the MCP that contain similar qualifying language for “RPs, PRPs, or other persons.”  Iron Horse’s argument, if accepted, would invite similar noncompliance under those regulations.  See e.g. 310 CMR 40.0170 (5) and (6); 310 CMR 40.0172 (1). Instead, the qualifying language is included to clarify that the provision applies only to one of the three parties—RP, PRP, or other person—that is undertaking or performing response actions.  See e.g. 310 CMR CMR 40.0172 (“Each RP and PRP, and any other person when such person is performing response actions under 310 CMR 40.0000 . . .”); 310 CMR 40.0501(4) (“an RP, PRP or Other Person conducting response actions at a disposal site shall . . . .”); 310 CMR 40.0530 (1)(“ An RP, PRP or Other Person  performing response actions at a disposal site following Tier Classification shall re-evaluate . . .”).  

The qualification for “undertaking” or “performing” response actions also exists to recognize that different parties have different statuses under the MCP.  For example, “other persons” are treated differently.  “Other person” is defined as “a person who undertakes a response action who is not a RP or PRP.”  310 CMR 40.0006.  Under the MCP an “other person” may discontinue response actions for reasons not applicable to RPs and PRPs.  For example, in 310 CMR 40.0170 (10) DEP specified circumstances in which “other persons” who are undertaking response actions may discontinue those response actions “without being deemed by the department to have acquired liability under M.G.L. c. 21E solely on the basis of having voluntarily conducted such response actions and without being deemed in noncompliance with future deadlines, provided, such persons:

(a)   notify the Department in writing of their intent to discontinue response actions at the site prior to the running of an applicable deadline and surrender or transfer the Tier I Permit they possess, if any, for the site;

(b)   submit a Status Report to the Department informing the Department of the status of the work conducted at the site at the time of providing the notice required by 310 CMR 40.0170(10); and

(c)   do not cause or contribute to the release at the disposal site or cause the release, or the disposal site, to become worse than it otherwise would have been had such response actions not been performed.

In the event an Other Person is conducting response actions at a disposal site pursuant to a Tier I Permit, the Department will stop assessing annual compliance assurance fees upon surrender of such person's Tier I Permit; provided, however, that payment of such fees shall be required for the billable year in which the permit is surrendered.  For Tier II sites, the Department will stop assessing such Other Person annual compliance assurance fees upon the Department's receipt of the notice and Status Report required by 310 CMR 40.0170(10)(a) and (b); provided, however, that payment of such fees shall be required for the billable year in which such notice and Status Report is received.
  Thus, such “other person” is only regulated under the MCP when it is undertaking response actions.  The qualification is included to clarify that 310 CMR 40.0560(2) applies only to other persons who are undertaking response actions.  
For all the above reasons, 310 CMR 40.0560(2) and (7) continued to apply to Iron Horse even though it had not performed response actions for over 7 years and thus was not undertaking response actions when DEP issued the second NON.

II.
The second NON included reasonable deadlines

Iron Horse argues that the second NON gave it insufficient time to comply with its requirements and thus it is not accountable for its failure to perform the MCP requirements it allegedly violated.  It relies upon G.L. c. 21A § 16, which provides:

The department may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation . . . which the department has the authority or responsibility to enforce; provided, however, that such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance. (emphasis added)


Carvalho testified that DEP “feels that [the second NON’s deadlines were] reasonable based on past practices.”  Carvalho PFT, P. 8; Transcript, p. 127.  She testified that the deadlines were reasonable because they were “achievable.”  Transcript, p. 48.  DEP also asserted that the second NON’s requirements must be interpreted and applied in the context of the entire MCP and site conditions that are both known and unknown to DEP.  Thus, Carvalho testified that if site specific conditions require additional time beyond the deadlines established in a NON, DEP has discretion to provide deadline extensions once they are contacted by the party undertaking response actions.  She added that if the PRP or RP has reason to believe that the necessary response actions are beyond his or her technical, financial, or  legal ability to perform, they must promptly notify the Department in writing upon gaining knowledge of such inability pursuant to 310 CMR 40.0172.  Carvalho PFT, P. 8.  Indeed, 310 CMR 40.0172 allows a party under certain circumstances to discontinue response actions for technical, financial, or legal reasons.  Carvalho testified that when DEP issued the second NON it did so with the understanding that if there were complicating factors at the site Iron Horse could reasonably request additional time under 310 CMR 40.0172 to complete the work. Transcript, p. 60.


Iron Horse responds that it could not have carried out a fully compliant Phase II assessment in the six months provided in the second NON.  Iron Horse asserts that is because when, as here, a release impacts groundwater a Phase II assessment requires at least a year.  Iron Horse argues that a PRP must determine the average concentration of each contaminant that might be contacted by a receptor at each exposure point over the foreseeable period of exposure, otherwise known as the Exposure Point Concentration or EPC.  The EPC must take into account seasonal variation in groundwater contaminant concentrations.  See e.g. 310 CMR 40.0926.  Iron Horse bases this argument almost entirely upon DEP guidance which indicates that at under certain circumstances at least one year of quarterly groundwater sampling is normally called for unless demonstrated otherwise based upon site specific conditions.  See Exhibit 16, Master MCP Q&A, 1993-2009 (“In cases where significant impacts to groundwater have been documented, MassDEP recommends that a minimum of one year of quarterly groundwater monitoring be conducted”).  Iron Horse adds that the Phase I report for Iron Horse indicates that “groundwater samples from monitoring wells . . . revealed exceedances of applicable MCP Method 1 GW-1 standards for EPH, VPH, and VOC contamination.”  See Exhibit 1, at 24 of 82.  The report includes a Phase II scope of work calling for additional sampling to determine the magnitude of groundwater impact.  Id. at 26-17.  From this and the above guidance, Iron Horse concludes that the investigation will require at least one year of quarterly groundwater monitoring, and cannot be done in six months as directed by the second NON.  Iron Horse asserts that to comply with all of the deadlines in the second NON it would “need to conduct the Phase II assessment from start to finish within six months—which is not possible.”  Iron Horse Closing Brief, p. 16.  Iron Horse adds that this is complicated by the fact that its contamination has migrated off site, allegedly impacting at least one and possibly two properties.  Id.  The property to the south of Iron Horse’s property allegedly contains wetlands, which could further complicate the analysis, according to Iron Horse.

Iron Horse’s argument is perplexing and without merit.  It failed to perform any response actions from 2006 to 2013, when DEP issued the second NON.  During that time, according to Iron Horse’s own position, the underground contamination remained unaddressed and continued to contaminate the groundwater.  According to Iron Horse, it also migrated downgradient to another property, flowing closer to a wetlands area, threatening environmental harm to the wetlands, their habitat, and the species within that wetlands habitat.  Despite this, Iron Horse chose to do nothing when it received the second NON.  It did not contact DEP to assert that the site conditions were purportedly too complex to comply with the provisions in the NON (as it claims now) and request more time.  It did not alert DEP that it had performed no work at the site beginning in 2006, in noncompliance with the MCP.  Instead, it did nothing, until DEP issued the PAN and UAO.  Only then did it assert its position that the NON gave it insufficient time.  But its assertion of insufficient time is rooted in its own failure to comply with the MCP beginning in 2006 and to alert DEP to alleged site complexities that necessitated more time.  
As the party with greater knowledge of the site conditions it was incumbent upon Iron Horse to notify DEP if it believed that site conditions required that additional time be built into the compliance deadlines, as required by the MCP.  See 310 CMR 40.0172.  DEP persuasively asserts that if a party finds that it will have difficulty meeting regulatory deadlines it is required under 310 CMR 40.0172 to notify DEP immediately.  310 CMR 40.0172; Transcript, p. 56, 102. This makes logical sense because it puts the responsibility for action on the party that has the most knowledge of the situation, the party that has knowledge of the property, and the party that has responsibility for remediating the site under the MCP.  Here, however, DEP received no notification from Iron Horse regarding an inability to perform any response actions.  There was no information with DEP indicating that the deadlines were not achievable.  Transcript, pp. 49, 86.  This position is based on both DEP’s knowledge at the time and DEP’s experience at similar sites.  Transcript, pp. 126-27.  
Carvalho testified that she was not aware of the down gradient property status when the second NON-was issued. Transcript, pp. 80-82.  Nevertheless, she repeated that if this warranted more time to complete the deadlines, Iron Horse was required to request more time under 310 CMR 40.0172.  Transcript, pp. 81, 86.  Carvalho took the same position with respect to the possibility that the contamination may have migrated to the alleged wetland area. Transcript, pp. 81, 86.  She testified that DEP is not responsible for investigating and knowing all site conditions.  It is simply not possible under the semi-privatized c. 21E program.  It is the PRP’s responsibility to bring specific site conditions to the attention of DEP, and then ask for more time if necessary.  Transcript, pp. 86.
In fact, and just as important, Carvalho testified that Iron Horse had more than enough time to do the work required by the second NON—it had since 2006 to begin compiling data for the phase II comprehensive site assessment. Transcript, p. 52, 97, 100.  DEP has had sites where the water sampling has been done by the PRP but not provided to DEP.  Transcript, p. 95-96, 97, 101.  Carvalho testified that at the time DEP issued the second NON there was no evidence to indicate that Iron Horse had done absolutely no work since its last filing with DEP.  Given the above circumstances, there was no evidence with DEP in 2013 to indicate that completion of Phase II in accord with the second NON was not achievable.  Transcript, pp. 57, 86, 99, 100-101.  That Iron Horse has now admitted at this late date that it had not done any work is irrelevant to what was in DEP’s file when it issued the second NON.  To hold otherwise, would effectively reward a party involved in a semi-privatized regulatory program for being evasive and not fully disclosing site conditions to DEP.  

Given these circumstances and the type of release, DEP reasonably concluded when it issued the second NON that the NON provided more than enough time to bring the site into compliance. Transcript, pp. 53-54.  Moreover, the second NON’s timelines are similar to the timelines for a Tier II Classification Extension, pursuant to 310 CMR 40.0560(7), which prescribes an RAO within one year of the extension.  Carvalho explained that this regulatory framework for sites that failed to achieve an RAO in five years was one of the bases for the deadlines in the second NON and UAO.  Transcript, pp. 59 and 99.  As a consequence, DEP used these standard timelines for sites that have gone beyond their five year tier classification.
DEP also responded persuasively that Iron Horse’s position that it had to perform four quarterly rounds of groundwater monitoring is without merit.  It points out that the MCP does not require four quarterly rounds; it is only suggested to support a condition of No Significant Risk or No Substantial Hazard for a Permanent Solution.  Here, Iron Horse was being required to do a Phase II report, not determine whether a Permanent Solution had been achieved.  DEP points out that under 310 CMR 40.0840 a Phase II Report can conclude that Comprehensive Response Actions are required to achieve a Permanent Solution or a Temporary Solution (310 CMR 40.0840(1)(a)), meaning that the risk characterization prepared for submitting a Phase II Report can conclude that a condition of No Significant Risk or No Substantial Hazard has not been achieved at the Site.
  See 310 CMR 40.0190; 310 CMR 40.0840(1)(a); Transcript, pp. 138-139.  For example, a PRP could reach that conclusion after only one quarter of testing, i.e., that additional testing would be futile, and that it is necessary to move on to Phase III.  It is also possible that groundwater at the site fluctuates so little from season to season that one season is sufficiently indicative of site conditions, eliminating the need for quarterly monitoring.  

DEP also persuasively argues that guidance is not equivalent to the MCP.  It asserts that to the extent that there is a conflict between the guidance and the MCP the MCP is controlling—and there are no provisions in the MCP requiring four quarterly rounds of testing.  See e.g. 310 CMR 40.0926.  

In the end, DEP has presented substantial evidence, including possible scenarios, that rebut Iron Horse’s assertions that the second NON’s deadlines were unreasonable.  In contrast, Iron Horse has presented no countervailing evidence from a sufficiently qualified witness demonstrating that the deadlines were unreasonable.  Moreover, Iron Horse presented no evidence showing why it failed to contact DEP to alert it to the alleged complex site conditions that warranted more time.  That failure followed Iron Horse’s long history of ignoring DEP and its regulatory notices.  See supra. at pp. 9-16.  Under these circumstances, Iron Horse’s post-hoc rationalization that it did not comply with any of the requirements of the second NON because the deadlines were unreasonable is not persuasive. 

For all the above reasons, the deadlines established in the second NON are reasonable.  Likewise, the deadlines in the UAO, which provided more time to Iron Horse, are also reasonable.  Carvalho PFT, pp. 9.

III.
DEP’s calculation of the penalty amount complied with G.L. c. 21A § 16
The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).

Although G.L. c. 21A § 16 and 310 CMR 5.25(10) require the Department to consider several factors in calculating the penalty, they “leave[] the weight to be given each factor to agency discretion.  The penalty assessment amount therefore, is not a factual finding but the exercise of a discretionary grant of power.”  Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010) (quoting  Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)).  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must reflect the facts of each case.”  Id.  Thus, the Department “bears the ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.”  Id.  
Under the G.L. c. 21A §16, “[i]n determining the amount of each civil administrative penalty, the department shall include, but not be limited to, the following in its considerations: the actual and potential impact on public health, safety and welfare and the environment of the failure to comply; the actual and potential damages suffered, and actual or potential costs incurred, by the commonwealth, or by any other person; whether the person being assessed the civil administrative penalty took steps to prevent noncompliance, to promptly come into compliance and to remedy and mitigate whatever harm might have been done as a result of such noncompliance; whether the person being assessed the civil administrative penalty has previously failed to comply with any regulation, order, license or approval issued or adopted by the department, or any law which the department has the authority or responsibility to enforce; making compliance less costly than noncompliance; deterring future noncompliance; the financial condition of the person being assessed the civil administrative penalty; and the public interest.”  See also 310 CMR 5.25.
On September 17, 2014, DEP issued the UAO and the PAN in the amount of $30,000 for not submitting a Phase II report within 184 days of the second NON and $860 for not submitting a Tier II Extension within 65 days of the second NON.  
DEP submitted detailed testimony regarding how the penalty was calculated, including how it arrived at the final amount after taking into account the twelve statutory factors.  Carvalho testified how DEP considered the twelve factors in G.L. c. 21A § 16 and 310 CMR 5.25.  She also testified that DEP utilized DEP Enforcement Response Guidance, Policy ENF-97.001.  Carvalho PFT, p. 12; Exhibit 1.  Further, she testified that DEP used a Penalty Calculation Worksheet, which helps DEP uniformly apply the 12 factors to every alleged violator.  Exhibit 2.  It is DEP’s policy to use the computer generated Penalty Calculation Worksheet in each case.  The worksheet generates the base penalty amount for each alleged violation.  DEP then utilizes the computer worksheet to make upward or downward adjustments depending on the twelve factors and the facts of each case.  The final amount is the total assessed penalty.  Carvalho PFT.


Here, Carvalho testified that no upward or downward adjustments were made to the base penalty amounts.  Instead, the increased penalty assessed against Iron Horse is based on DEP’s September 7, 2007, “Policy ENF–07.003,” titled “Policy on Multiple Day Penalties for Violations of M.G. L. c. 21 E and 310 CMR 40.0000.”  Carvalho, p. 12, Exhibit 3.  Pursuant to that policy, the PAN assessed a penalty for every day after the NON was issued, instead of a penalty for a single day of violation.  Iron Horse’s violations were not a one-time event; instead they were continuous from May 31, 2008 to September 17, 2014, the date the PAN issued. Carvalho PFT, p. 12.  DEP identified Iron Horse’s violation of 310 CMR 40.0560 (2), the failure to submit phase documents, as the primary c. 21E violation.  Carvalho testified that in calculating a penalty for a violation which has continued for more than 30 days the multi-day policy permits DEP to apply a cap of 30 days for the primary 21E violation and one day for each additional 21E violation.  

Here, the Penalty Calculation Worksheet generated a base penalty for the primary violation to be $1,000, which results in a $30,000 penalty under the multi-day policy.  Carvalho PFT, p. 14, 16.  DEP also assessed a penalty for violation of 310 CMR 40.0560 (7).  But for that penalty DEP assessed only one day of penalties, which equaled the base penalty amount of $860. Carvalho PFT, p. 14, 16, 17, 18.  


Iron Horse argues that the penalty is improper because there is no explanation why the base penalty amount is $1,000.  In fact, DEP offered no explanation why the base penalty was set at $1,000.


Given the circumstances of this case, there is a sufficient factual basis to support DEP’s discretionary decision to assess a base penalty amount of $1,000.  General Laws c. 21A §16 (¶13) provides: “Any person who fails to comply with or otherwise violates chapter 21E or any regulation adopted thereunder shall be liable for a civil administrative penalty not to exceed $25,000 for each day the violation continues.”  See also 310 CMR 5.22(1)(g) (assessing $25,000 for “failure to comply with or otherwise violate M.G.L. c. 21E or any regulation adopted thereunder.” ).  Thus, DEP had statutory authority to assess a penalty of up to $25,000 per each day that Iron Horse was in noncompliance.  Instead, it assessed a penalty of $1,000 for each day up to the maximum of 30 days under the multi-day penalty policy.  The circumstances of this case support DEP’s discretion to assess the base penalty amount of $1,000: Iron Horse was in noncompliance for approximately 6 years before the PAN issued.  There is no evidence in the administrative record providing an excusable justification for Iron Horse’s noncompliance.  According to Iron Horse’s own statements in its pleadings the release has contaminated groundwater, travelled to another property, and has or may impact nearby wetlands.  Under these circumstances, the base penalty amount of $1,000 is justified and supported by the administrative record.

CONCLUSION


For all the above reasons, I recommend that DEP’s Commissioner issue a Final Decision affirming the PAN and UAO.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
Date: __________




__________________________
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� The MCP has been revised a number of times over the years.  The 2007 version, which was in effect in 2013 at the time of the alleged violations, applies to the issues in this appeal.  Other versions may contain significantly different requirements than those discussed in this decision.


� http://www.mass.gov/eea/docs/dep/cleanup/laws/bhfs.pdf


� “Chapter 21E places the initial responsibility on landowners--who may seek contribution or indemnity from other responsible parties--to address a release with such "response action" as DEP deems reasonably necessary.  G.L.c. 21E, § 4.”  Cummings Props., LLC v. Mass. Gen. Physicians Org., 2007 Mass. Super. LEXIS 440, 23 Mass. L. Rep. 205 (2007).  “A property owner or other responsible person is subject to a five-phase assessment and remediation process set forth in the MCP.”  Taygeta Corp. v. Varian Assocs., 436 Mass. 217, 224, 763 N.E.2d 1053, 1059 (2002).   





� The regulations governing LSPs are located at 309 CMR 4.00 et seq. LSPs are licensed by the Commonwealth and must comply with the requirements of M.G.L. c. 21E and the MCP in their supervision of response actions at sites as well as with a professional standard of care.  309 CMR 2.00-9.00.  The LSP is required to oversee the site cleanup work and file a written opinion that it meets the requirements of 310 CMR 40.0000.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1012167&docname=310MADC40.0169&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0351584779&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=91998537&rs=WLW12.01" \t "_top"�310 CMR 40.0169�.  The LSP profession was created by legislation that became effective in 1992.  See G.L. c. �HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=161&docname=21AT19&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0351584779&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=91998537&rs=WLW12.01" \t "_top"�21 A, §§ 19-19J�.  


� http://www.mass.gov/eea/docs/dep/cleanup/laws/bhfs.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/timelin.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/timelin.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/laws/msfs.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/laws/msfs.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/laws/bhfs.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/laws/msfs.pdf


� http://www.mass.gov/eea/docs/dep/cleanup/laws/msfs.pdf


�Under 310 CMR 40.0006 “Release means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing into the environment, but excludes:


(a)   emissions from the exhaust of an engine;


(b)   release of source, byproduct, or special nuclear material from a nuclear incident, as those terms are defined in 42 U.S.C. § 2014, if such release is subject to requirements with respect to financial protection established by the Nuclear Regulatory Commission under 42 U.S.C. §2210;


(c)   the normal application of fertilizer;


(d)   the application of pesticides in a manner consistent with their labelling; and


(e)   the application of residuals in accordance with 310 CMR 32.00.”





� “Notice of Responsibility and NOR each means a notice from the Department to a person informing such person of his or her potential liability pursuant to M.G.L. c. 21E, 5.”  310 CMR 40.0006.


� See G. L. c. 21E, § 5(a)(1) ("the owner or operator of a vessel or site from or at which there is or has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault . . ."); 310 CMR 40.0006 (“Responsible Party”); �HYPERLINK "C:\\api\\document\\collection\\cases\\id\\7W6S-WN21-2R6J-204P-00000-00?page=674&reporter=3213&context=1000516"��Commonwealth v. Eskanian, 74 Mass. App. Ct. 666, 674, 909 N.E.2d 549, 555-556 (2009)�.


� Notice of noncompliance “means a written notice given to a person by the Department that states that said person has failed to comply on any specified occasion with any described requirement, as further described in 310 CMR 5.12.”  310 CMR 40.0006.





� Downgradient property “means a parcel of land which is located downgradient of the parcel of land which is the source of a release which has come to be located thereon.”  310 CMR 40.0006; see also 310 CMR 40.0180.


� “PFT” refers to the pre-filed written testimony.


� An enforcement conference is an informal meeting between DEP and the alleged violator during which DEP discusses the alleged violations and attempts to reach an agreement to bring the alleged violator back into compliance with the MCP.


� There are other circumstances in which DEP may assess a penalty without first issuing a NON.  For example, DEP may assess a penalty without such prior written notice of noncompliance if the failure to comply: “(1) was part of a pattern of noncompliance and not an isolated instance, or (2) was willful and not the result of error, or (3) resulted in significant impact on public health, safety, welfare or the environment, . . .” or (4) meets other specified criteria regarding oil or hazardous materials or hazardous wastes.  G.L. c. 21A, § 16 (emphasis added); 310 CMR 5.14; see generally Franklin Office Park v. DEP, 466 Mass. 454 (2013).





� See G. L. c. 21E, § 5(a)(1) ("the owner or operator of a vessel or site from or at which there is or has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault . . ."); 310 CMR 40.0006 (“Responsible Party”); �HYPERLINK "C:\\api\\document\\collection\\cases\\id\\7W6S-WN21-2R6J-204P-00000-00?page=674&reporter=3213&context=1000516"��Commonwealth v. Eskanian, 74 Mass. App. Ct. 666, 674, 909 N.E.2d 549, 555-556 (2009)�.   


� Iron Horse also argues that it could not have submitted a Tier II extension because it would not have been able to satisfy the criteria for that.  Memorandum in Support of Motion for Directed Verdict, p. 9.  I have not, however, considered this argument because it is a conclusory legal argument with no supporting factual evidence.   


� “Temporary Solution means any measure or combination of measures which will, when implemented, eliminate any substantial hazard which is presented by a disposal site or by any oil and/or hazardous material at or from such site in the environment until a Permanent Solution is achieved.”  310 CMR 40.0006.
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