Filing a Claim for an Adjudicatory Hearing at the Department of Environmental Protection

Kristin M. Palace, A.L.J. 

I. RULES APPLICABLE TO FILING CLAIMS 

A. The Department of Environmental Protection's Adjudicatory Proceeding Rules 

DEP's rules for adjudicatory proceedings are found at 310 CMR 1.01. They are promulgated under the authority of M.G.L. c. 30A. These rules apply to all adjudicatory proceedings conducted by the Department. Absent specific instructions under other substantive statutes and regulations (see below) these rules govern. 

B. Other Statutes and Regulations 

1. The substantive statute and regulations authorizing the Department action being appealed may contain procedural requirements. For example, the Wetlands Protection Regulations, 310 CMR 10.00, contain specific rules regarding who has a right to appeal, what the appeal should contain, and when the appeal period expires. Where a substantive statute or regulation sets a procedural requirement, that requirement controls.

2. If an administrative penalty is being appealed, consult provisions governing the right to appeal that are found in the Administrative Penalties statute, M.G.L. c.21A, 16, and the Administrative Penalty Regulations, 310 CMR 5.00. One example of how the administrative penalty regulations differ from 310 CMR 1.01 is found at 310 CMR 5.35. This section of the Administrative Penalty Regulations specifies that a penalty appeal is not considered filed with the Department until the Department actually receives the document. In contrast, the Adjudicatory Proceeding Rules provide that the date of filing (if a document is filed by mail) is the postmark date. 310 CMR 1.01 (3)(a)3. 310 CMR 5.35 controls in a penalty appeal because 310 CMR 1.01(3)(a)3 applies only if there is no other law on point. 

3. The Administrative Law Judge is without authority to extend appeal deadlines, whether the deadlines are found in the Administrative Penalty Act or Regulations or in other substantive statutes and regulations. 

C. Instructions in the DEP-Issued Document 

Most Department-issued documents which give rise to appeal rights contain instructions regarding the exercise of those rights. Read the instructions, but check them against the applicable regulations and statute. 

II. CAPTIONING THE CLAIM FOR AN ADJUDICATORY HEARING

Caption the appeal in accordance with the DEP Office of Administrative Appeal's Memorandum "Naming a DEP Adjudicatory Appeal" (October 13, 1995). Make sure you include the DEP file number (if one appears on the permit, order or penalty you are appealing) and the town from which the appeal originates. A docket number will be assigned when the appeal is filed, and subsequent filings should include both the file number and the docket number. See 310 CMR 1.01(4)(a). You will assist the Docket Clerk if you title your filing clearly, e.g., "Request for Adjudicatory Hearing" or "Motion to Dismiss." Although not required, it is helpful to attach to a request for an adjudicatory hearing a copy of the document from which the appeal is taken.

III. CONTENT OF THE APPEAL

The Rules for Adjudicatory Proceedings require a notice of claim to "state clearly and concisely the facts which are the grounds for the appeal, the relief sought, and any additional information required by applicable law." 310 CMR 1.01(6)(b). The notice of claim must permit the reader to identify the specific agency action complained of, the manner in which the agency is claimed to have erred, and the remedy sought. If the appeal is too vague or ambiguous to answer, a motion may be made for a more definite statement. 310 CMR 1.01(11)(b). A vague notice of claim may also prompt a motion for failure to state a claim on which relief can be granted. 310 CMR 1.01(11)(d)(2). However, the Rules deem every motion for failure to state a claim to constitute, in the alternative, a motion for a more definite statement. Id. If a more definite statement is ordered, failure to file one risks dismissal. Id.

The Rules permit an amendment of the notices of claim for adjudicatory hearing upon motion to the Administrative Law Judge. 310 CMR 1.01(6)(c). If time to appeal is running short, it is better to get a sparse notice of claim filed then to miss the filing deadline. The Administrative Law Judges have the power to allow supplemental pleadings, but cannot extend deadlines for filing appeals.

IV. SIGN THE NOTICE OF CLAIM, FILE WITH THE DOCKET CLERK, SERVE AND INCLUDE A STATEMENT OF SERVICE

Filings must be signed by the party or its representative and state the signer's address and telephone number. 310 CMR 1.01(4)(b). Papers should be filed with the Docket Clerk of the DEP Office of Administrative Appeals (at One Winter Street, 3rd floor, Boston, Massachusetts 02108). All filings must be served simultaneously on all other parties (including DEP counsel) by mail or by hand, and a statement of service must be included with the filing. 310 CMR 1.01(4)(f).

Parties are required to file a notice of any change in their name or address, a change of the name or address of their authorized representative, or a withdrawal of their representative from the proceeding. The Rules specify that notice shall be given "immediately following such change". 310 CMR 1.01(2)(c). 

V. DEP RESOURCE LIST

A. Adjudicatory Decisions 

1. Interlocutory and final decisions issued by DEP are available for review at the Department's offices at One Winter Street, Boston. You must make an appointment with the Docket Clerk in the Office of Administrative Appeals to review decisions. Copies may be made from the decision books at cost (currently 20 cents per page).

2. Three private publishers provide partial collections of DEP adjudicatory decisions. 

a) Massachusetts DEP Reporter, a monthly reporter containing all DEP adjudicatory hearing decisions and settlement agreements from 1994 through the present. Published by: Landlaw, Inc., 374 Boylston St., Brookline, MA 02146. 

b) Massachusetts Environmental Law Reports, a monthly reporter, now discontinued, containing all DEP adjudicatory hearing decisions for the years 1983 through 1994. Published by Atlantic Legal Publishers, Inc. (no current address) and available at some public libraries. 

c) Massachusetts Lawyers Weekly, a weekly legal newspaper containing, among other things, summaries of selected DEP adjudicatory decisions. Copies of those decisions are available from Lawyers Weekly at extra cost. Published by: Lawyers Weekly Publications, 41 West St., Boston, MA 02111. 

3. Two private publishers compile DEP adjudicatory decisions for on-line reference use. 

a) Administrative Law Library, a CD containing the Code of Massachusetts Regulations, decisions from various Massachusetts administrative agencies, and all DEP adjudicatory decisions from 1983 through the present. Updated quarterly, for use with DOS, Windows or Macintosh. Also available as a subscription-based service on the internet. Published by: Social Law Library, 1200 Court House, Boston, MA 02108. 

b) Westlaw, an electronic database open to subscribers, published by: West Publishing Company, P.O. Box 64526, St. Paul, MN 55164-0526. 

B. Regulations

DEP regulations are published in the Code of Massachusetts Regulations. DEP's regulations are found at CMR #310, with the exception of the regulations of the Division of Water Pollution Control which are found at CMR #314. Copies of regulations, such as the DEP Adjudicatory Proceeding Rules, can be purchased at the State House Bookstore on Beacon Hill in Boston. 

C. Policies

DEP policies are available from the DEP. For more information, call the DEP 617-292-5500.
