Opinion Evidence: An Overview

I. BACKGROUND: THE OPINION RULE IN THE COURTS 

A. Historical context 

The opinion rule commands a witness to testify only as to facts that he or she knows by observation, hearing, other sensory impressions, or experience. Its underlying theory is that inferences and conclusions are to be drawn by the jury, and opinion testimony therefore usurps the jury's function. 

Historically, the rule was applied to bar a witness from presenting any opinion based upon the facts. See Barrie v. Quinby, 206 Mass. 259, 92 N.E. 451, 454 (1910); A.J. Tower Co. v. Southern Pacific Co., 184 Mass. 472, 69 N.E. 348 (1904) [both cases: in contract actions, witnesses having personal knowledge and experience could testify factually about general custom, usage or practice in a particular trade, but could not express an opinion about those subjects]. It was also applied to bar or limit opinions regarding negligence, testamentary capacity or other matters that amounted to a conclusion of law. See, e.g., Perry v. Medeiros, 369 Mass. 836, 343 N.E.2d 859, 863 (1976) [trial judge ruled properly that building inspector could not be asked whether stairs on which the plaintiff fell violated the local building code, as that called for the inspector to interpret the code for the jury and tell the jurors how the code affected the facts of the case]; Birch v. Strout, 303 Mass. 28, 20 N.E.2d 429 (1939) [in automobile tort case, defendant could not be asked whether there was anything else he could have done to avoid an accident]; Holbrook v. Seagrave, 228 Mass. 26, 116 N.E. 889 (1917) [witness could not give an opinion regarding the testator's mental capacity if the opinion was formed after the will was executed]; Melanefy v. Morrison, 152 Mass. 473, 26 N.E. 36, 37 (1890) [person who witnessed execution of a codicil to a will could not state an opinion of the testatrix's competence, and was limited to describing her mental condition by referring to specific behavioral incidents]. 

In addition, the opinion rule was applied to preclude opinion testimony on "the ultimate issue," e.g., expert testimony that the suspension and dismissal of probationary teachers had no legitimate educational purpose, as this was an opinion on the ultimate issue of whether challenged statutes were arbitrary. DeCanio v. School Committee of Boston, 358 Mass. 116, 260 N.E.2d 676 (1970), appeal dismissed and cert. denied sub nomine Fenton v. School Committee of Boston, 401 U.S. 929 (1970). See also Foley v. Hotel Touraine Co., 326 Mass. 742, 96 N.E.2d 698 (1951) [in personal injury action brought by hotel guest, question to defendant hotel corporation's treasurer whether assistant manager had authority to speak or act for the hotel was properly excluded].

B. Exceptions to the rule 

1. Opinion by laypersons 

The opinion rule has been relaxed to allow testimony by lay witnesses whose knowledge of the facts is a combination of observations and inferences that cannot be conveyed to the jury in purely factual form. Testimony of this sort is viewed as a "shorthand expression" of factual knowledge, or "conclusions of fact." See Noyes v. Noyes, 224 Mass. 125, 112 N.E. 850, 851 (1916). Lay opinion testimony of this sort is allowable where the witness has personal knowledge of the facts, the witness' conclusion conveys a definite conception of the facts, and the conclusion is one that people in general are capable of drawing. It is rationalized as a way to get necessary facts to the jury from a witness whose knowledge cannot otherwise be articulated. Id. 

Assuming that the lay witness has the requisite knowledge, experience, ability to perceive or opportunity to observe, he or she may render opinions on such matters as speed, emotional state, the value of one's services or work, and the value of one's property. See, e.g., Mailhiot v. Liberty Bank and Trust Co., 24 Mass. App. 525, 510 N.E.2d 773, 778, n.5 (1987) [in a wrongful discharge case, the discharged bank treasurer could testify as to her emotional state and the value of her services when she was fired]; McCormick v. Travelers Indemnity Co., 22 Mass. App. Ct. 636, 496 N.E.2d 174 (1986) [in an action to recover under a homeowner insurance policy, the homeowner could give an opinion of her home's fair market value before a blizzard damaged it, in view of her familiarity with neighborhood real estate sales and prices, the length of her residency and employment in the town, and conversations she had with her neighbors before the blizzard about selling her property]; Luz v. Stop & Shop, Inc. of Peabody, 348 Mass. 198, 202 N.E.2d 771, 777 (1964) [in a personal injury action, the plaintiff was properly allowed to testify that the driver of a vehicle that struck him appeared to be confused just prior to the accident]; Kane v. Fields Corner Grille, Inc., 341 Mass. 640, 171 N.E.2d 287, 292 (1961) [in an action by a bar patron for injuries sustained during an assault in the bar, witnesses were properly allowed to testify that the perpetrator was "boisterous" and "acting in an arrogant manner"]; Logan v. Goward, 313 Mass. 48, 46 N.E.2d 522, 523 (1943) [in a personal injury action, a boy who witnessed an auto collision was properly allowed to testify as to the speed of one of the vehicles prior to the collision]; Edwards v. City of Worcester, 172 Mass. 104, 51 N.E. 447, 448 (1898) [in a personal injury action, a lay witness could testify whether the plaintiff was intoxicated because "this was not a matter of opinion, any more than questions of distance, size, color, weight, identity, age and many other similar matters...."]. 

The lay opinion exception is narrow. Lay opinion cannot tread into the realm of expert opinion; in other words, a lay witness cannot give an opinion requiring special knowledge. The cause of a physical or mental disease is thus generally beyond the proper scope of lay opinion testimony. See Jones v. Spering, 334 Mass. 458, 136 N.E.2d 217 (1956) [plaintiff suing on an alleged oral promise to name her the sole beneficiary under a will, and for the value of personal services she rendered to the testatrix as an employee, could not testify that this employment caused her to suffer a nervous breakdown]. Nor can a lay witness speculate or present legal conclusions under the guise of presenting a shorthand expression of factual knowledge. See, e.g., Gladstone v. Treasurer and Receiver General, 337 Mass. 48, 147 N.E.2d 786, 788 (1958) [in a contract action where a key issue was whether foreclosure notice was printed in a newspaper published in the town where the land was located, the managing editor's testimony that the newspaper was published in a particular town was conjecture and therefore had no evidentiary value].

2. Expert opinion 

The preclusive approach to testimony on the "ultimate issue" has also been relaxed to allow expert opinion based upon professional or other special knowledge. See, e.g., Burns v. Combined Insurance Co. of America, 6 Mass. App. 86, 373 N.E.2d 1189 (1978) [there was no abuse of discretion in allowing a physician to give an opinion as to the date of the decedent's total disability based upon several physical examinations he had conducted and his review of a report prepared by a specialist to whom he had referred the decedent]. This trend has been especially pronounced during the last half of this century, and has been accelerating. As a practical matter, the trend tracks the growing sophistication and complexity of tried cases, as well as technological progress and the emergence and recognition of technical and scientific specialties.

The rationale for allowing expert opinion is that since jurors draw inferences from facts based upon their ordinary experience, they need assistance in drawing inferences that require the application of technical or other special knowledge to the facts. Where that is the case, expert testimony is seen as assisting, rather than usurping, the jury's factfinding function. See, e.g., Bernier v. Boston Edison Co., 380 Mass. 372, 403 N.E.2d 391 (1980) [testimony of structural engineer concerning light pole design assisted jury in interpreting confusing eyewitness accounts of an auto collision that caused a light pole to fall and injure the plaintiffs]; Le Blanc v. Ford Motor Co., 346 Mass. 225, 191 N.E.2d 301, 305-06 (1963), aff'd, 364 Mass. 236, 303 N.E.2d 115 (1973) [testimony of an expert-- as to the probable cause of a new car lurching forward and injuring the plaintiff even though the shift appeared to be set in neutral-- assisted the jury in drawing an inference of negligence from the circumstances in which the accident occurred].

The jury remains in control of factfinding, however. It may reject expert opinion in whole or part, see Banaghan v. Dewey, 340 Mass. 73, 162 N.E.2d 807, 812 (1959), and in some circumstances must do so. Generally, a jury cannot base a finding solely upon expert opinion that amounts to a guess or to an assertion of possibility. See, e.g., Carey v. General Motors Corp., 377 Mass. 736, 387 N.E.2d 583 (1979); Sweeney's Case, 3 Mass. App. 284, 327 N.E.2d 920 (1975). The court retains control of admissibility, and may still exclude expert opinion when it lacks the requisite foundation: special knowledge qualifying the witness as an expert, and sufficient knowledge of the facts allowing the witness to apply expertise to them in a meaningful way. See P. Liacos, Handbook of Massachusetts Evidence (5th ed. 1981), at 103-117; and H. Potter, Jr. and P. Troy, A Practical Guide to Introducing Evidence (1991 Supp.), at 79-98.

For a discussion of Massachusetts case law and treatise commentary on expert testimony and its foundation, see Matter of Abdelnour, Docket No. 88-138, Decision and Order on Applicants' Motions to Strike Petitioners' Prefiled Testimony (Mass. Dept. Of Env'l Protection, June 19, 1992), at 16-19.

II. A DIFFERENT APPROACH: THE PROPOSED MASSACHUSETTS EVIDENTIARY RULES 

The proposed Massachusetts Evidentiary Rules would abolish the "ultimate issue" rule and admit opinion testimony, both lay and expert, when it would be helpful to the trier of fact, whether jury or judge. See Advisory Committee's Note to Proposed Mass. Evidence Rule 704; Proposed Mass. Evidence Rules 701 (opinion testimony by lay witnesses) and 702 (testimony by experts). Opinion testimony would be admissible without prior disclosure of the underlying facts or data, leaving such disclosure to be elicited on cross-examination. Proposed Mass. Evidence Rule 705. 

The court would retain discretion to order prior disclosure, e.g., by way of an order allowing or compelling discovery of an expert's opinions and the factual basis for them. Id. The proposed evidentiary rules would allow the exclusion of opinion testimony (or any other relevant evidence) if its probative value would be "substantially outweighed" by "the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence." See Proposed Mass. Evidentiary Rule 403.

III. HANDLING OPINION TESTIMONY UNDER THE STATE ADMINISTRATIVE PROCEDURE ACT

A. The statutory standard and the opinion rule 

M.G.L. c. 30A, 11(2) provides that:

Unless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses. 

Massachusetts administrative agencies are thus not bound by the opinion rule. This is consistent with the oft-repeated principle that the rules of evidence generally do not apply in adjudicatory proceedings, see, e.g., Morris v. Board of Registration in Medicine, 405 Mass. 103, 539 N.E.2d 50, 52 (1989).

B. Agency authority to exclude opinion testimony 

On the other hand, M.G.L. c. 30A, 11(2) does not direct administrative agencies to admit everything, whether opinions or otherwise. Opinion testimony can be excluded, per M.G.L. c. 30A, 11(2), if it is "unduly repetitious" of other evidence-- in other words, if it proves the same point and adds nothing to what has already been received. Even if it is not repetitious, the agency has a good deal of latitude to accept or exclude opinion testimony, since it must decide if this testimony is "the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs," a broad standard unencumbered by statutory definitions or other guidance. 

The decision may be based upon an evaluation of the opinion's reliability and helpfulness. An opinion that is purely argumentative is unlikely to be helpful in drawing inferences that require the application of technical or other special knowledge. 

A manual for federal Administrative Law Judges cautions against allowing expert testimony "to be used as a device for submitting arguments on the merits that belong in briefs or oral argument." M. Ruhlen, Manual for Administrative Law Judges (Administrative Conference of the United States, 1974), at 37.

The decision to admit or exclude opinion testimony may also be based upon more formal evidentiary standards, especially when the evidentiary call is not assisted by resort to informal standards of reliability and helpfulness. An agency may strike witness testimony lacking any probative value, e.g., where the testimony is based on legally incompetent foundations. See Board of Assessors of Boston v. Ogden Suffolk Downs, Inc., 398 Mass. 604, 499 N.E.2d 1200, 1202 (1986). One commentator has suggested that an agency has "inherent power as a quasi-judicial tribunal to refuse to admit any evidence deemed to be irrelevant or immaterial to the matters at issue in the adjudicatory proceeding." Cella, Administrative Law and Practice (38 Mass. Prac.), 273, at 542. 

Determining whether a witness can testify as an expert is a formal evidentiary call. This is one instance in which an agency may, and in some circumstances should, observe the rules of evidence. The agency may allow a witness voir dire to determine expert qualification, and it may decide early in the hearing, without awaiting the completion of proceedings, whether a witness can testify as an expert, e.g., after the voir dire has been completed, or upon the completion of direct examination or the submission of prefiled direct testimony. See, e.g., Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 433 N.E.2d 890, 897 (1982) [qualification of expert is question of fact for agency to determine]; Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 137 N.E.2d 462, 477 (1956) [agency's authority to determine proffered expert's qualifications in adjudicatory proceedings analogized to court's power to do likewise]. Another threshold determination that an agency can make is whether the proffered expert has knowledge of the particular facts that will enable him or her to bring expertise to bear in a meaningful way, and, therefore, whether or not expert opinion will be helpful. See, e.g., Board of Assessors of Andover v. Innes, 396 Mass. 564, 487 N.E.2d 512, 513 (1986) [agency's striking of proffered expert appraisal testimony following direct examination was warranted since the witness failed to show any direct personal knowledge of the subject property and did not state his opinion of its value in response to a suitable hypothetical question]. 

C. Practical considerations in determining whether to admit or exclude opinion testimony 

In an adjudicatory proceeding there is no jury, and therefore no jury factfinding function to usurp, by allowing opinion testimony. The potential for reversible error lies not in admitting opinion testimony but in the decisionmaker's reliance upon it. If opinion testimony proves unreliable, or the decision to allow it proves in hindsight to have been unwise, the cure is not to rely upon it in writing the decision. Therefore, when admissibility is a close question or a question whose resolution would tend to delay a proceeding, it is better practice to allow the opinion and later determine its reliability and weight. 

There are, however, potentially serious problems of record cluttering and time consumption that are posed by unnecessary and unhelpful opinion testimony and by the cross and redirect examination it may prompt. The author of the federal ALJ manual quoted above argues that marginally relevant evidence of any sort "is not merely unhelpful; it is positively harmful, because it inflates the record which the parties, the Judge and the agency must examine." Manual for Administrative Law Judges, supra, at 36. 

While the receipt of unnecessary and unhelpful opinion testimony is unlikely to constitute reversible error, it may have other consequences that persons appearing before the agency consider to be serious. The time consumed by unnecessary opinion testimony and its cross-examination is time paid for by the parties in the form of additional counsel and witness fees and time away from employment or business. For the agency, the cost is a diversion of resources that could be applied to other cases awaiting adjudication. There is a cost as well to other parties whose cases must be kept on hold when an ongoing proceeding is prolonged unnecessarily.
