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69910, 6991d, 6981e, 69911, 6991z, 6991h.

SoURCE: 53 FR 37194, Sept. 23, 1988, untess
otherwise noted.

Subpart A—Program Scope and
Interim Prohibition

§280.10 Applicability.

{a} The requirements of this part
apply to all owners and operators of an
UST system as defined in §280.12 except
as otherwise provided In paragraphs
(b}, {(c), and (d) of this section. Any
UST system listed in paragraph {(¢) of
this section rust meset the require-
ments of §280,11,

(b) The following UST systems are
excluded from the requirements of this
part:

(1} Any UST system helding haz-
ardous wastes listed or identified under
Subtitle ¢ of the Solid Waste Disposal
Act, or a mixture of such hazardous
waste and other regulated substances,

{2) Any wastewater treatment tank
system that is part of a wastewater
treatment facility regulated under sec-
tion 402 or 307(h) of the Clean Water
Act.

(3) Equipment or machinery that
contains regulated substances for.oper-
ational purposes such as hydraulic lift
tanks and electrical eguipment tanks.

(4) Any UST system whose capacity
is 110 gallons or less,

{8) Any UST system that contains a
de minimis concentration of regulated
substances,

{6) Any emergency spill or overflow
containment UST system that Is expe-
ditiously emptied after use,

(¢} Deferrals. Subparts B, C, D, K, and
G do not apply to any of the following
types of UST systems:

(1) Wastewater treatment tank sys-
tems;

(2) Any UST systems containing ra-
dioactive material that are regulated
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under the Atomic Energy Act of 1954
{42 11,5.0, 2011 and following);

(3) Any UST system that is part of an
emergency generator system at nuclear
power generation facllities regulated
by the Nuclear Regulatory Commission
under 10 CFR part 50, appendix A;

{(4) Alrport hydrant fuel distribution
systems; and

{(5) UST systems
structed tanks.

(@) Deferrals. Subpart D does not
apply to-any UST system that stores
fuel solely for use by emergency powor
generators,

§280,11 Interim prohibition for de-
ferred UST systems.

{a) No person may install an UST
system listed in §280.10(c) for the pur-
pose of storing reguniated substances
unless the UST system (whether of
single- or double-wall construction):

(1) Will prevent releases due to corro-
sion or structural failure for the oper-
ational 1ife of the UST syatem;

(2} Is cathedically protected against
corrosion, econstracted of noncorrodible
material, steel clad with a noncorrod-
ible material, or designed in a manner
to prevent the release or threatened re-
lease of any stored substance; and

(3) Is constructed or lined with mate-
rial that is compatible with the stored
substance.

{b) Notwithstanding paragraph (a) of
this section, an UST system without
corrosion protectlon may be installed
at a site that Is determined by a corro-
sion expert not to be corrosive enouvgh
o cause it to have a release due to cor-
rosion during its operating life. Owners
and operators must maintain records
that demonstrate compliance with the
requirements of this paragraph for the
remaining life of the tank,

Nore: The National Association of Couo-
sion Englneers Standard RP-02-85, “Control
of External Corrosion on Mstallio Buried,
Partially Buried, or Submerged Liguld Stor-
age Bystems,” may be used as guldance for
complying with paraﬂ'mph (b) of this seotion

§280.12 Definltlons.

Abovegmund release means any re-
lease to the surface of the land or to
surface water. This includes, but is not
limited to, releases from the ahove-
ground portion of an UST system and
aboveground releases assoclated with

with field-con-
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overfills and transfer operations as the
regulated substance moves to or from
an UST system.

Ancillary equipment means any de-
vices including, but not limited to,
such devices as piping, fitéings, flanges,
valves, and pumps used o distribute,
meter, or control the flow of regulated
substances to and from an UST.

Belowground release means any re-
lease to the sabsurface of the land and
to ground water. This includes, but is
not iimited to, releases from the helow-
ground portions of an underground
storage tank system and belowground
releases associated with overfills and
transfer operations as the regulated
" substance moves to or from an under-
ground storage tank,

Beneath the surface of the ground
means beneath the ground surface or
otherwise covered with earthen mate-
rials.

Cathodic protection is a technigue to
prevent corrosion of a metal surface by
making that surface the cathode of an
slectrochemical cell. For sexample, a
tank system can be cathodically pro-
tected through the application of ei-
ther galvanic anodes or impressed car-
rent.

Cathodic protection {esier means a per-
son who can demonstrate an under-
standing of the prineiples and measurs-
ments of all common typas of cathodic
protection systems as applied to buried
or submerged metal piping and tank
systems, At a minimum, such persons
must have education and experience in
soil resistivity, stray current, strac-
ture-to-soil potential, and component
electrical isolation measurements of
buried metal piping and tank systems.

CERCLA means the Comprehensive
Environmental Response, Compensa-
tion, and Liability Act of 1980, as
amended.

Compaiible means the ability of two
or more substances to maintain thelr
respective physical and chemical prop-
erties upon contact with one another
for the design life of the tank system
under conditions likely to be encoun-
tered in the UST.

Connected piping means all under-
ground piping including valves, elbows,
joints, flanges, and flexible connectors
attaciied to a tank system fthrough
which regulated substances flow. For

§280.12

the purvose of determining how much
piping is connected to any individual
UST system, the piping that joins two
UST systems should be allocated equal-
1y between them,

Consumptive use with respect to heat-
ing oil means consumed on the prem-
ises.

Corrosion expert means a person who,
hy reason of thorough knowledge of the
physical sciences and the principles of
engineering and mathematics acquired
by a professional education and related
practical experience, is qualified to en-
gage in the practice of corrosion con-
trol on buried or submerged metal pip-
ing systems and metal tanks, Such a
person must be accredited or certified
as being qualified by the National As-
sociation of Corrosion Engineers or be
a registered professional engineer who
has certification or licensing that in-
cludes education and experience in cor-
rosion control of buried or snbimerged -
metal piplng systems and metal tanks.

Dieleciric material means a material
that does not conduct direct electrical
current. Dielectrie coatings are used to
electrically isolate UST systems from
the surrounding sells. Dielectric hush-
ings are used to electrically isolate
portions of the UST system (e.g., tank
from piping).

Electrical equipmeni means under-
ground equipment that contains dielee-
tric fluid that is necessary for the oper-
ation of eguipment such as trans-
formers and buried slectrical cable.

Ercavation zone means the volume
containing the tank system and back-
fill material bounded by the ground
surface, walls, and floor of the pit and
trenches into which the UST system {s
placed at the time of installation,

Eristing fank system means a tank
system used to contaln an accumula-
tion of regulated substances or for
which installation has commenced on
or hefore Decembar 22, 1988, Installa-
tion is considered to have commenced
if:

(a) The owner or operator has ob-
tained all federal, state, and local ap-
provals or permits necessary to begin
physical construction of the site or in-
stallation of the tank system; and if,

“(b)3) Either a continuous on-site
physical construction or installation
program has begun; or,
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(2) The owner or operator has entered
into comtractual ohiigations—which
cannot be cancelled or modified with-
ont substantial loss—for physical con-
struction at the site or installation of
the tank system to be completed with-
in a reasonable time.

Farm tank is a tank located on 2
tract of land devoted to the production
of crops or raising animals, including
fish, and associated residences and im-
provements. A farm tank must be lo-
cated on the farm property. “Farm” in-
cludes fish hatcheries, rangeland and
nurseries with growing operations,

Flow-through process fank 1s a tank
that forms an integral part of a preduc-
tion process through which there is a
steady, variable, recurring, or Inter-
mittent {low of materials during the
operation of the process. Flow-through
praocess tanks do not include tanks
used for the storage of materials prior
to their introduction into the produc-

tion process or for the storage of fin--

ished products or by-products from the
production process,

Free product refers to & regulated sub-
stance that is present as & non-agueous
phase liquid (e.g., liguid not dissolved
in water.)

Gathering lines means any pipeline,
equipment, facility, or bullding used in
the transportation of oil or gas during
oil or gas production or gathering oper-
abions,

Hazardous substance UST  sysiem
means an underground storage tank
system that contains a hazardous sub-
stance defined in section 101(14) of the
Comprehensive Hnvironmental Re-
sponse, Compensation and Liability
Act of 1880 (but not including any sub-
stance regulated as a hazardous waste
under subtitle C) or any mixture of
such substances and petroleum, and
which Is not a petroleum UST system.

Heating oil means petroleum that is
No. 1, No. 2, No, 4-light, No, 4—heavy,
No. 5—light, No, 5—heavy, and No. 8
technical grades of fuel oil; other resid-
ual fuel olls (including Navy Special
Fuel 0fl and Bunker (); and other fuels
when used as substitutes for one of
these fuel otls, Heating ofl is typically
used in the operation of heating equip-
ment, boilers, or furnaces,

Hydraulle Hfi tank means a tank hold-
ing hydraulic fluid for a closed-loop
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mechanical system that uses com-
pressed air or hydraunlic fluid to oper-
ate 1ifts, elevators, and other similar
devices.

Implementing agency means EPA, or,
in the case of a state with a program
approved undeér section 9004 (or pursu-
ant to a memorandum of agreement
with WPA), the deslgnated state or
local asgency responsible for carrying
out an approved UST prograim,

Liquid trap means sumps, well cellars,
and other traps used In association
with oil and gas production, gathering,
and extraction operations (including
gas production plants), for the purpose
of collecting oil, water, and other lig-
uids, These liquid fraps may tempo-
rarily collect liguids for subsequent
disposition or reinjection into a pro-
duction or pipeline stream, or may col-
lect and separate liguids from a gas
stream.

Maintenance means the normal oper-
ational upkeep to prevent an under-

ground storage tank system from re-

leasing produck.

Motor fuel means petroleum or a pe-
troleum-based substance that Is metor
gasoline, aviation gasoline, No. 1 or No.
2 diesel fuel, or any grade of gasochal,
and is typlcally used in the operation
of 2 motor engine,

New tank system means a tank system
that will be used to contain an accu-
mulation of regulated substances and
for which installation has commenced
after December 22, 1988, (See also “BEx-
isting Pank System.’’)

Noncommercial purposes with respect
to motor fuel means not for resale.

On the premises where stored with re-
spect to heating oil means UST sys-
tems located on the same property
where the stored heating oil is used.

Operational life refers to the period
beginning when Installation of the
tank system has commenced until the
time the tank system -is. properly
closed under Subpart G. :

Operator means any person in control
of, or having responsibility for, the
daily operation of the UST system.

Overfill release is a release that occurs
when a tank is filled beyond its capac-
ity, resulting in a discharge of the reg-
ulated substance to the environment,

Ohwoner means:
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{a) In the case of an UST system in
use on November 8, 1984, or brought
into use after that date, any person
who owns an UST system used for stor-
age, use, or dispensing of regualated
substances; and

{h) In the case of any UST system in
use before November 8, 1984, but no
longer in use on that date, any person
who owned such UST immediately be-
fore the discontinuation of its use,

Person means an individual, trust,

firm, joint stock - company, Federal
agency, corporation, state, munici-
pality, commission, political subdivi-

sion of a state, or any interstats body.
“Person’ also includes a consortium, a
joint venture, a commercial entity, and
the United States Government,

Pelroleum UST system means an un-
derground storage tank system that
contains petroleum or a mixture of pe-
troleum with de minimis quantities of
other regulated substances. Such sys-
tems include those containing motor
fuels, jet fuels, distillate fuel oils, re-
sidual fuel oils, lubricants, petroleam
solvents, and used olls.

Pipe or Piping means a hollow cyl-
inder or tubular conduit that is con-
structed of non-earthen materials.

Pipeline facilities (including gathering
Ines) are new and existing pipe rights-

of-way and any associated equipment,

facilities, or buildings.

Regulated substance means:

{a) Any substance defined in section
101(14} of the Comprehensive Environ-
mental Response, Compensation and
Liability Act (CERCLA) of 1980 (hut
not inclunding any substance regulated
as a hazardous waste under subtitle C),
and

(h) Petroleum, including crude oil or
any fraction thereof that is liguid at
standard conditions of temperature and
pressure {60 degrees Fahrenheit and
14.7 pounds per square inch absolute).

The term ‘‘regulated substance” in-
cludes but is not Hmited to petroleum
and petrolenam-based substances com-
prised of a complex blend of hydro-
carbons derived from crude oil though
processes of separation, conversion, up-
grading, and finishing, such as motor
fuels, jet fuels, distillate fuel oils, re-
sidual fuel ofls, lubricants, petroleum
solvents, and used olls.

§280.12

Release means any spilling, leaking,
emitting, discharging, escaping, leach-
ing or disposing from an UST into
ground waber, surface water or sub-
surfaece sotls,

Release detection means determining
whether a release of a regulated sub-
stance has occurred from the UST sys-
tem into the shvironment or into the
interstitial space between the UST sys-
tem and its secondary barrier or sec-
ondary containment arcund it.

Repair means to restore a tank or
UST system component that has
caused a release of product from the
UST system.

Residential tank is a tank located on
property used primarily for dwelling
purposes.

SARA means the Superfund Amend-
ments and Reanthorization Aot of 1986.

Septie tank 1s a water-tight covered
receptacle designed to receive or proe-
ess, through liguid separation or bio-
logical digestion, the sewage dis-
charged from a bullding sewer, The ef-
fluent from such receptacle is distrib-
uted for disposal through the soil and
gettled solids and scum from the tank
are pumped out periodically and hauled
to a treatment facility. .

Storm-water or wastewater collectio
system means piping, pumps, conduits,
and any other equipment necessary to
collect and bransport the flow of sur-
face water run-off resulting from pre-
cipitation, or domestic, commercial, or
industrial wastewater to and from re-
tention areas or any areas where treat-
ment is designated to occur. The col-
lection of storm water and wastewater
does mnot include treatment except
where Incidental o conveyance.

Surface impoundment is a natural
topographic depression, man-made ex-
cavation, or diked area formed pri-
marily of earthen materials (although
it may be lined with man-made mate-
rials) that is not an injection well.

Tank 1s a stationary device desighed
to contain an accumulation of regu-
lated substances and constructed of
non-earthen materials (e.g., concrete,
steel, plastic) that provide structural
support. .

Underground area means an under-
ground room, such as a basement, cel-

lar, shaft or vault, providing enough
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space for physical inspection of the ex-
terior of the tank situated on or above
the surface of the floor,

Underground release means any hslow-
ground release.

Underground storage tank or UST
means any ones or combination of tanks

" (inclnding underground pipes con-
nected thereto) that is used to contain
an accumulation of regulated sub-
stances, and the volume of which {in-
cluding the volume of underground
pipes connected thereto) is 10 percent
or more beneath the surface of the
ground. This term does not include
any:

(a) Farm or residential tank of 1,100
gallons or less capacity used for stor-
ing motor fuel for noncommereial pur-
poses;

(b} Tank used for storing heating oil
for consumptive use on the premises
where stored;

{¢) Septic tank;

{d) Pipeline facility (including gath-
ering lines) regulated under:

{1) The Natural Gas Pipeline Safety
Act of 1868 (48 U.8.C. App, 1671, ef seq.),
or

{(2) The Hazardous Liguid Pipeline
Safety Act of 1979 (49 TU.8.C, App. 2001,
et seq.), or

(3) Which 18 an intrastate pipeline fa-
cility regulated under state laws com-
parable to the provisions of the law re-
ferred teo in paragraph (d)(1) or (1){(2) of
this definition;

(e} Surface impoundment, pit, pond,
or lagoon;

(f) Storm-water or wastewater collec-
tion system;

(g} Plow-through process tank;

{(h) Liguid trap or associated gath-
ering lines directly related to oil or gas
production and gathering operations;

(1) Storage tank sitnated in an under-
ground area (such as a basement, cel-
lar, mineworking, drift, shaft, or tun-
nel) if the storage tank is situated
upon or above the surface of the floor.
The term “underground storage tank”
or “UST" does not include any pipes
comnected to any tank which is de-
seribed in paragraphs {(a) through (i) of
this definition, .

Upgrade means the addition or ret-
rofit of some systems sach as cathodic

protection, lining, or spill and overfill
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contrels to improve the ahility of an
underground storage tank system to
prevent the release of product.

UST system or Tank sysiem means an
underground storage tank, connected
underground piping, underground an-
cillary equipment, and containment
system, if any.

Waslewaler treaiment tank means s
tank that is designed fto receive and
treat an influent wastewater through
physical, chemical, or biological meth-
ods. .

Subpart B—UST Systems: Design,
Construction, Installation and
Notification

§280.20 Performance
new UST systems.

In order to prevent releases due to
structural failure, corrosion, or spilis
and overfills for as long as the UST
system is used to store regulated sub-
stances, all owners and operators of
new UST systems must meet the fol-
lowing requirements.

(&) Tanks. Bach tank must be prop-
erly designed and constructed, and any
portien underground that routinely
containg produet must be protected
from corrosion, in accordance with a
code of practice developed by & nation-
ally recognized association or inde-
pendent testing laboratory as specified
below:

{1) The tank is constructed of fiher-
glass-reinforced plastic; or

NotTe: The following Industry codes may be
used to comply with paragraph (a)(1) of this
section: Underwriters Laboratories Standard
1316, “Standard for Glass- Fiber-Reinforced
Plastic Underground Storage Tanks for Pe-
troleum Produots”; Underwriter's Labora-
tories of Canada CAN4-8615-M83, “Standard
for Relnforced Plastic Underground Tanks
for Petroleum Produets®’; or American Soci-
ety of Testing and Materials Standavd D4021-
86, “Btandard Specification for Glass-Fiber-
Relnforced Polyester Underground Petro-
leum Storage Tanks.”

(2} The tank is constructed of steel
and cathodically protected in the fol-
lowing manner:

(1) The tank 1s coated with a suitable
dielectric material;

(i) Field-installed cathodic protec-
tion systems are designed by a corro-
sion expert; ‘

standards for
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(ill) Impressed current systems are
designed to allow determination of cur-
rent operabing status as required in
§280.31(c); and

{iv) Cathodic protection systems are
operated and maintained in accordance
with §280.31 or according to gunidelines
established by the implementing agen-
cy; or

NoTE: The following codes and standards
may be used to comply with parvagraph (a)(2)
of this section: .

(A) Steel Tank Institute “Speeification for
STE-P3 System of External Corrosion Protec-
tion of Underground Steel Storags Tanks’;

{B) Underwriters Laboratories Standard
1746, “Corrosion Protestion Systems for Un-
derground Storage Tanks™;

(Cy Underwriters Laboratories of Canada
CAN4-8603-M85, “Standard for Steel Under-
ground Tanks for Flammmable and Combus-
tible  Liguids,” and CAN4-(G03,1-M85,
“Standard for Galvanic Corrosion Protection
Systems for Underground Tanks for Flam-
mable and Combustible Liquids,*’ and CAN4-
83631-M84, “Isclating Bushings for Steel Un-
derground Tanks Protected with Coatings
and Galvanie Systems''; or

(D) National Assoeiation of Corrosion En-
gineers Standard RP-02-85, “Contrel of Ex-
ternal Corrosion on Metalllc Burled, Par-
tially Buried, or Submerged Liquid Storage
Systems,” and Underwriters Laboratories
Standard B8, ‘‘Standard for Steel Under-
ground Tanks for Flammable and Combus-
tible Liquids.”

(3) The tank is constructed of a steel—r

fiberglass-reinforced-plastic composite;
or

Nore: The following industry codes may be
used to comply with paragraph (a)(3) of this
section: Underwriters Liaboratories Standard
1746, *“Corresion Proteetion Systems for Un-
derground Storage Tanks,”™ or the Assoola-
tioa for Composite Tanks ACT-100, “Spect-
fleation for the Fabrication of FRP Clad Un-
derground Storage Tanks."

{4) The tank is constructed of metal
without additional corrosion protec-
tion measures provided that:

(1) The tank is installed at a site that
is determined by a corrosion expert not
to bie corrosive enough to cause it to
have a release due to corrosion during
its operating life; and

(11) Owners and operators maintain
records that demonstrate compliance
with the reguiremsnts of paragraphs
{a)4)(1) for the remaining life of the
tank; or

(BY The tank construction and corro-
sion protection are determined by the
implementing agenecy to be designed to

§280.20

pravent the release or threatened re-
lease of any stored regulated substance
in a manmer that is no less protective
of human health and the environment
than paragraphs (a) (1) through (4) of
this section.

() Piping. The piping that routinely
contains regulated substances and is in
contact with the ground must be prop-
erly designed, construacted, and pro-
tected from corrosion in accordance
with a code of practice developed by a
nationally recognized assoclation or
indepandent testing lahoratory as spec-
ifted below:

(1) The piping is constructed of fiber-
glass-reinforced plastic; or

Nore: The following codes and standards
may be usad to comply with pavagraph (b)(1)
of this section:

(A) Underwriters Laboratories Sublect 971,
“UL Listed Non-Metal Pipe’’;

(B) Underwriters Laboratories Standard
567, “Pipe Connectors for Flammable and
Combustible and LP Gas’;

(C) Underwriters Laboratories of Canada
Guide ULC-I07, “CGlass Fiber Reinforced
Plastic Pipe and Fittings for Flammabls
Eiguids™; and

(D) Underwriters Laboratories of Canada
Standard CAN 4-5633-M81, “Flexibie Under-
ground Hose Connectors,'

(2} The piping is constructed of steel

- and ecathodically protected ih the fol-

lowing manner:

(1) The piping is coated with a suit-
able dielectric material;

(i1) Fleld-installed cathadic protec-
tion systems are designed by a corro-
sion expert;

(ill) Impressed current systems are
designed to allow determination of cur-
rent operating status as required in
§280.31(c); and . )

{i1v) Cathodic protection systems are
operated and maintained in accordance
with §280.31 or guidelines established
by the implementing agency,; or

NarE: The following codes and -standards
may be used to comply with paragraph (b)}(2)
of this seotion:

(A) National Flre Protection Asscciation
Standard 30, “Flammable and Combustible
Ligquids Cede';

(B) American Petroleum Institute Publica-
tion 1615, “Installation of Underground Pe-
troleum Storage Systems’,;

{C}) American Pefhroleum Institute Publica-
tton 1632, *Cathodic Protestion of Under-
eround Petroleum Storage Tanks and Piping
Systemns’; and’
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(D) Natlonal Association of Corrosion En-
ginesrs Standard RP-01-6%, “Control of Ex-
ternal Corrosion on Submerged Metallio Plip-
ing Systems."”

(3) The piping is constructed of metal
without additional corrosion protec-
tion measures provided that:

(1) The piping is installed at a site
that is determined by a correcsion ex-
pert to not he corresive enough to
cause 1t to have a release duse to corro-
ston during its operating life; and

(i) Owners and operators maintain
records that demonstrate complance
with the reguirements of paragraph
OXB)1) of this section for the remain-
ing life of the piping; or

NoTte: National Fire Proteetion Assoola-
tion Standard 30, “*Flammable and Combus-
tible Liquids Code’*; and National Assoocia-
tion of Corrosion Engineers Standard RP-01—
69, “Control of External Corrosion on Sub-
merged Metallic Piping Systems," may be
used to comply with paragraph (b)(3) of this
section.

(4) The piping construction and cor-
rosion protection are determined hy
the implementing agency to be de-
signed to prevent the release or threat-
ened release of any stored regulated
substance in a manner that is no less
protective of human health and the en-
vironment than the requirements in
paragraphs (b} (1) through (3} of this
section,

(c) Spill and overfill prevention equlp-
ment. (1} Wxcept as provided in para-
graph {c}2) of this section, to prevent
spilling and overfilling associated with
product transfer to the UST system,
owners and operators must use the fol-
lowing spill and overfill prevention
equipment:

(i) Spill prevention eqguipment that
will prevent release of product to the
environment when the transfer hose is
detached from the fill pipe (for exam-
ple, a spill catchment basin); and

(11) Ovwverfill prevention squipment
that will: :

{A) Automatieally shut off flow into
the tank when the tank is no more
than 95 percent full; or

{B) Alert the transfer operator when
the tank is no more than 90 percent
full by restricting the flow Inte the
tank or triggering a high-level alarm;
or

(C) Restrict flow 30 minutes prior &o
overfilling, alert the operator with a
high level alarm one minute before
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overfilling, or automatically shut off
flow into the tank so that nonme of the
fittings located on top of the tank are
exposed to product due to overfilling.

(% Owners and operators are not re-
quired to use the spill and overfill pre-
vention equipment specified in para-
graph {¢)(1) of this section if:

(i} Alternative equipment 1s used
that is determined by the imple-
menting agency to be no less protec-
tive of human health and ths environ-
ment than the egulpment specified in
paragraph (0)(1) (1) or (ii) of this sec-
tion; or

{(ii) The UST system is filled by
transfers of no more than 25 gallons at
one time.

{d) Instalalion. All tanks and piping
must be properly installed in accord-
ance with a code of practice developed
by a nationally recognized assoclation
or Independent testing laboratory and
in accordance with the manufacturer’s
instruetions. -

NoTe: Tank and piping system installation
practices and procedures described in the fol-
lowing cedes may be used to comply with the
raquirements of paragraph (d) of this section:

(1) American Petroleum Institute Publica-
tion 1615, “Instailation of Underground Pe-
trolenm Storage Syastem’'; or

(i) Petroleum Eqguipment Institute Publi-
cation RP100, “Recommended Practices for
Installation of Underground Liquid Storage
Systems™; or

(iil} American National Standards Insti-
tute Standard B3L3, “Petroleum Refinery
Piping,” and American National Standards
Institute Standard B31.4 “Liquid Petroleum
Transportation Piping System,*

(e} Certification of installation. All
owners and operators must ensure that
one or more of the following methods
of certification, testing, or inspection
is used to demenstrate compliance
with paragraph (4) of this section by
providing a certification of compliance
on the UST notification form in ae-
cordance with §280.22.

(1) The installer has been certified by
the tank and piping manufacturers; or

(2) The installier has heen certified or

licensed by the impilementing agency;
or : :
(3 The installation has been in-
spected and certified by a reglstered
professional engineer with education
and experience in UST system installa-
tion; or
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{4) The Installation has been in-
spected and approved by the imple-
menting agency; or

(6} All work listed in the manufactur-
er's Installation checklists has been
completed; or

(6) The owner and operator have com-
plied with another method for ensuring
compliance with paragraph (d) of this
section that iIs determined by the im-
plementing agency to be no less protec-
tive of human health and the environ-
ment.

[63 FR 37194, Sept. 23, 1988, as amended at 56
FR 38344, Aug. 13, 19911

§280.21 Upgrading of existing UST
systems,

(a) Alternatives allowed. Not later
than December 22, 1998, all existing
UST systems must comply with one of
the following reguirements:

(1) New UST system performancs

standards under §280,20;

(2} The upgrading requirements in
paragrapbhs (b) through (@) of this sec-
tion; or

(8) Closure requiremoents under sub-
part G of this part, including applica-
ble requirements for corrective action
under subpart F.

(b)Y Tank upgrading requirements. Steel
tanks must be upgraded to meet one of
the following reguirements in accord-
ance with a code of practice developed
by a nationally recognized association
or independent testing laboratory:

(1) Interior lining. A tank may be up-
graded by internal lining if:

¢i) The lining is installed in accord-
ance with the requirements of §280.33,
and

(11) Within 10 years after lining, and
every 5 years thereafter, the lined tank
is internally inspected and found to be
structurally sound with the lining still
performing in accerdance with original
design specifications.

(2) Cathodic protection. A tank may bhe
upgraded by cathodic protection if the
cathodic protection system meets the
reguirements of §280.20(a)(2) (i), dii),
angd (iv) and the integrity of the tank is
ensured using one of the following
methods:

(1) The tank is internally inspected
and assessed to ensure that the tank is
sbructurally sound and free of corro-
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sion holes prior to Installing the ca-
thodie protection system; or

(i1} The tank has been installed for
less than 10 years and Is monitored
monthly for releases in accordance
with §280.43 (d) through (h); or

{iii) The tank has been installed for
less than 10 years and is assessed for
corrosion holes by conducting two (2)
tightness tests that meet the require-
ments of §280.43(c). The first tightness
test must be conducted prior to install-
ing the cathodic protection system.
The second tightness test must be con-
ducted between three (3) and six (6)
months following the first operation of
the cathodic protection system; or

(lv) The tank s assessed for corro-
sion holes by a method that is deter-
mined by the implementing agency to
prevent releases in a manner that is no
less protective of human health and
the environment than paragraphs (b)}2)
(1) through (1ii) of this section.

(3) Imternal lning combined with coa-
thodic protection. A tank may be up-
graded by both Internal lining and ea-
thodic protection if:

(1) The lining is installed In accord-
ance with the requirements of §280.33;
and

(i1} The cathodic protection system
meets the reguirements of §280.20{a)(2)
(ii), (iif), and (iv).

NoTeE: The following codes and standards
may be usad to comply with this section:

(A) American Petroleam Institute Publica-
tion 1831, “Recommended Practice for the In-
terior Lining of Existing Steel Underground
Storage Tanks’;

(B} National Leak Prevenblon Asscolation
Standard 631, *Spill Prevention, Minimum 10
Year Life Extension of Existing Steel Under-
ground Tanks by Lining Without the Addi-
tion of Cathodlc Protection';

(O National Assoefation of Corrosion Engi-
neers Standard RP-02-85, “Control of Exter-
nal Corrosich on Metallioc Burlied, Partially
Buried, or Submerged Liguid Storage Sys-
tems”; and

(D) American Petroleum Institute PubHea~
tion 1632, ''Cathodic Protection of Under-
eround Petroleum Storage Tanks and Piping
Systems,”

(c) Piping wupgrading vrequirements.
Metal piping that routinely contains
regulated suhstances and is in contact
with the ground must be cathodically
protected in accordance with a code of
practice developed by a nationally rec-
ognized association or independent
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testing laberatory and must meet the
requirements of §280.20(b)(2)} (1), dii),
and (iv).

NoTk: The codes and standards listed in the
note following §280.20(0){) may be used to
comply with this requiremeont,

(3} Spill and overfill preveniion egquip-
ment, ‘To prevent spilling .and over-
filling asscelated with product transfer
to the UST system, all existing UST
systems must comply with new UST
system spill and overfill prevention
squipment requirements specified in
§280.20¢c).

§280.22 Notification requirements.

(a)} Any owner who brings an under-
ground storage tank system into use
after May 8, 1886, must within 30 days
of bringing such tank into use, submit,
in the form prescribed in appendix I of
this part, a notice of existence of such
tank system to the state or local agen-
oy or department designated in appen-
dix II of this part to receive such no-
tice.

Notre: Owners and operators of UST sys-
tems that were in the ground on or after May
8, 1986, unless taken out of operation om or
before January 1, 1974, were required to no-
tify the desigmated state or local agenoy in
accordance with the Hazardous and Solid
Waste Amendmesnts of 1584, Pub. L. 58616, on
a form published by BPA on November 8, 1885
(50 FR 46602) unless notice was given pursu-
ant to section 103(c) of CERCLA. Owners and
operators who have not complied with the
notification requirements may use portions I
through VI of the notification form con-
tatned in appendix I of this part.

(b} In states where state law, regula-
tions, or procedures require ownsrs to
use forms that differ from those sot
forth in appendix I of this part to fulfill
the requirements of this section, the
state forms may be submitted in lieu of
the forms set forth in Appendix I of
this part. If a state requires that its
form be used in lou of the form pre-
sented in this regulation, such form
must meet the requirements of section
9002,

{¢) Owners reguired to submit notices
undar paragraph (a) of this section
must provide notlces to the appro-
priate agencies or departments identi-
fled in appendix II of this part for each
tank they own. Owners may provide
notice for several tanks using one noti-
fleation form, but owners whe own
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tanks located at more than one place
of operation must file a separate notifi-
cation form for each separate place of
operation.

{d) Notices required to be submitted
under paragraph (a) of this sectlon
musé provide all of the information in
sections I through VI of the preseribed
form (or appropriate state form) for
each tank for which notice must he
given. Notices for tanks Installed after
December 22, 1988 must also provide all
of the information in section VII of the
prescribed form (or appropriate state
form) for each tank for which notice
must be given,

{a) AN owners and operators of new
UST systems must certify in the notifi-
cation form compliance with the fol-
lowing requirements:

(1)} Installation of tanks and piping
under §230.20(e);

(2} Cathodic protection of steel tanks
and piping under §280.28 {a) and (b);

(3) Tinancial responsibility under
subpart H of this part; and

(4) Release detection under §§280.41
and 280,42,

(f) All owners and operators of new
UST systems must ensire that the in-
staller certifies in the notification
form that the methods used to install
the tanks and piping complies with the
requirements in §280.20(d).

(g) Beginning Octeber 24, 1988, any
person who sells a tank intended to be
used as an underground storage tank
must notify the purchaser of such tank
of the owner’s notification obligations
under paragraph {a) of this section, The
form provided in appendix III of this
part may he used tc comply with this
requirement.

Subpart C—General Operating
Requirements

§280.30 Spill and overfill control.

(a) Owners and operators must ensure
that releases due to spllling or over-
filling de not occur. The owner and op-
erator must ensure that the volume
avatlable in the tank is greater than
the volume of product to he transferred
to the tank before the transfer is made
and that the transfer operation is mon-
itored constantly to prevent overfilling
and spilling.
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NoTE: The transfer procedures desoribed In
National Fire Protection Asscelation Publ-
cation 385 may be used to comply with para-
graph (a) of this section. Further guidance
on spill and overfill prevention appears in
Amoerican Petroleum Institute Publication
1621, “‘Recomrnended Practice for Bulk Lig-
uld Stock Control at Retail Outlets,” and
National Fire Protection Association Stand-
ard 30, “Fiammable and Combustible Liquids
Code.”

(b} The owner and operator must re-
port, Investigate, and clean up any
spills and overfills in accordance with
§280.53.

§280.31 OQperation and maintenance of
corrosion protection.

All owners and operators of steel
UST systems with corrosion protection
must comply with the following re-
quirements to ensure that releases due
to corrosion are prevented for as long
as the UST system is used to store reg-
tlated suhstances:

(a) All corrosion protection systems
must be operated and maintained o
continuously provide corrosion protec-
tlon to the metal components of that
portion of the tank and piping that
routinely contaln regulated substances
and are in contact with the ground.

(b) All UST systems equipped with
¢athodic protection systems must he
inspected for proper operation by a
qualified cathodic protection tester in
accordance with the following require-
ments:

{1} Frequency. All cathodlc protection
systems must be tested within 6
months of installation and at least
every 3 years thereafter or according to
another reasonable time frame estab-
lished by the implementing agency;
and

(2) Inspection criteria. The criteria
that are used to determine that ca-
thodic protection is adequate as re-
quired by this section must be in ac-
cordance with a cods of practice devel-
oped by a nationally recognized asso-
clation.

NoTte: Natfonal Association of Corrosion
Engineers Standard RP-02-85, “Confrol of
External Corrosion on Metallic Buried, Par-
tlally Buried, or Submerged Ligquid Storage
Byatems,*” may be used to comply with para-
graph (b)(2) of this seabion,

{¢) UST systems with impressed cur-
rent cathodie protection systems must
also he inspected every 60 days Lo en-
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sure the equipment is running prop-
erly.

(@) For UST systems using cathodic
protection, records of the operation of
the cathodic protection muast be main-
tained (Iin accordance with §280.34) to
demonstrate compliance with the per-
formance standards in this section.
These records must provide the fol-
lowing:

(1) The results of the last thres in-
speetions required in paragraph (o) of
this section; and

(2y The results of testing from the
last two -inspections required in para-
graph (b) of this section.

§280.32 Compatibility.

Owners and operators must use an
UST system made of or lined with ma-
terials that are compatible with the
substance stored in the UST system,

NoTE: Owners and operators storing alce-
hol blends may use the following codes to
comply with the requirements of this sec-
tion: )

(a) American Petroleum Institute Publica-
tion 1628, *Storing and Handling Bthanol and
Gasoline-Ethanol Blends at Distribution Ter-
minals and Service Statlons™; and

(b} Amerlcan Petroleum Institute Publica-
tlon 1627, *“Storage and Handling of Gasoline-
Methanol/Cosolvent Blends at Distribution
Terminals and Service Stations.”

§280.43 Repairs allowed,

Owners and operators of UST sys-
tems must ensure that repairs will pre-
veni releases due to structural failure
or corrosion as long as the UST system
is used to store regulated substances.
The repairs must meet the following

‘requirements:

{a} Repalrs to UST systems must be
properly conducted in accordance with
a code of practice developed by a na-
tionally recognized association. or an
independent testing laboratory.

Nore: The following codes and standards
may be used to comply with paragraph (a) of
this section: National Fire Protection Asso-
clation Standard 30, “Flammable and Com-
bustible Liquids Code'; American Patroleum
Iustitute Publication 2200, “Repairing Crude
O1l, Liguified Petroleum Gas, and Product
Pipelines’; American Petroleum Institute
Fublication 1631, “Recommended Practice
for the Interior Lining of Bxisting Steei Un-
derground Storage Tanks™; and National
Lealk Prevention Assooiation Standard 631,
“Spill Prevention, Minimum 10 Year Life Hx-
tension of Existing Steel Underground Tanks
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by Lining Without the Addition of Cathodic
Protection.”

(b) Repairs to fiberglass-reinforced
plastic tanks may be made by the man-
ufacturer’s anthorized representatives
or in accordance with a code of prac-
tice developed by a nationally recog-
nized association or an independent
testing laboratory,

{¢) Metal pipe sections and flttings
that have released product as a result
of corrosion or other damage must he
replaced. Fiberglass pipes and fittings
may be repaired in accordance with the
manufacturer’s specifications,

(d) Repalred tanks and plping must
be tightness tested in accordance with
§280.43(c) and §280.44(b) within 30 days
following the date of the completion of
the repair except as provided in para-
graphs (d) (1) through (3), of this sec-
tion:

(1) The repaired tank is Internally in-
spected in accordance with a code of
practice developed by a nationally rec-
ognized association or an independent
testing laboratory; or

(2) The repaired peortion of the UST
system Is monitored monthly for re-
leases in accordance with a method
specified in §280.43 {(d) through (h); or

(8) Another test method is used that
is determined by the implementing
agency to be no less protective of
human health and the environment
than those listed above.

{e) Within 6 months following the re-
palr of any cathodically protected UST
system, the cathadic protection system
must be tested in accordance with
§280.31 (b) and (o) to ensure that it is
operating properly.

() UST system owners and operators
must maintain records of each repair
for the remaining operating Iife of the
UST system that demonstrate compli-
ance with the requirements of this sec-
tion.

$280.34 Reporting and recordkeeping.

Owners and operators of UST sys-
tems must cooperate fully with inspec-
tions, monitoring and testing con-
ducted by the implementing agency, as
well as requests for document submis-
sion, testing, and monitoring by the
owner or operator pursuant to section
8005 of Subtitle I of the Resource Con-
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servation and Recovery Act, as amend-
ed.

(a) Reporling, Owners and operators
must submit the feilowing information
to the implementing agency.

(1) Notification for all UST systems
¢§280.22), which Includes certification
of installation for new UST systems
(§280.20(e)),

(&) Reports of all releases including
suspected releases (§280.50), spills and
overfills (§280.53), and confirmed re-

leases (§280.61);
{3) Corrective actions planned or
taken inchiding initlal abatement

measures (§280.62), initial site charac-
terization (§280.63), free product re-
moval (§280.64), investigation of soil
and ground-water cleanup (§280.65), and
corrective action plan (§280.68); and

{4y A notification before permanent
closure or change-in-service {§280.71).

(b} Recordkeeping. Owners and opera-
tors must maintain the following infor-
mation:

(1} A corrosion expert’s analysis of
site corrosion potential if corrosion
protection egquipment is not used
{§280.20¢a)(4); §280.20(h)(3)).

(2) Documentation of operation of
corrasion protection equipment
(§280.31);

(3) Documentation of UST system re-
pairs (§280.33());

(4) Recent compliance with release
detection requirements (§280.45); and

(5) Results of the site investigation
conducted at permanent closure
(§280,74),

(cy Availabilily and Maintenance of
Records. Owners and operators mush
keep the records required either:

{1y At the UST site and imimediately
avalilable for inspection by the imple-
menting agency; or

{2) At a readily available alternative
site and he provided for inspection to
the implementing agency upon request,

{3) In the case of permanent closure
records required under §280.74, owners
and operators are also provided with
the additional alternative of mailing
closure records to the implementing
agency If they cannot be kept at the
site or an alternative site as Indicated
above,

510




Environmental Protection Agency

Subpart D—Release Delection

§280.40 General requirements for all
UST systems,

(a} Owners and operators of new and
existing UST systems must provide a
method, or combination of methods, of
release detection that:

{1) Can detect a release from any por-
tion of the tank and the connected un-
derground piping that routinely con-
tains product; -

(2 Is installed, calibrated, operated,
and maintained in accordance with the
manufacturer's instructions, inecluding
routine maintenance and service
checks for operability or running con-
dition; and ‘

(8) Meets the performance reguire-
ments in §280.43 or 280.44, with any per-
formance claims and their manner of
determination described in writing by
the egquipment manufacturer or in-
staller. In addition, methods used after
the date shown in the following table
corresponding with the specified meth-
od except for methods permanently in-
stalled prior to that date, must be ca-
pable of detecting the leak rate or
quantity specified for that methed in
the corresponding section of the rule
{also shown in the table) with a prob-
ability of detection (Pd} of 0.95 and a
probability of false alarm (Pfa) of 0.05.

Date after which Pd/Pfa
Method Section must be demonstrated
Manuat Tank 280.42{b) | December 22, 1950,
Gauglng.
Tank Fightness 280.43(c) | December 22, 1950,
Testing.
Automatic Tank 280.43{d} | December 22, 1990,
Gauging.
Automatie Line 280.44(a) | September 22, 189t,
Leak Dates-
fors.
Line Tightness 280.44(b) | December 22, 1998,
Testing. ’

(b) When a release detection method
operated In accordance with the per-
formance standards in §280.43 and
§280.44 indicates a release may have cc-
curred, owners and operators must no-
tify the implementing agency in ac-
cordance with subpart B,

{c) Ownars and operators of all UST
systems must comply with the release
deteckion requirements of this subpart
by December 22 of the year lsted in the
following table:

§280.41

SCHEDULE FOR PHASE-IN OF RELEASE

DETECYION
Year when release detectien Is required
Yesf:agy;%t_em December 22 of the year indicated) by
stafled | "ygag Ijeso | 1e9t | 1sez | tess

Before 1985 | RD P

B/RD

P RD .

34 AD

P RD

New ianks (after Decembar 22} immediately upon Instafa-
tion.

P=Must begin release datection for all pressurized piping as
defined In §280.41@®)(1}.

RE=Must begin releasa datection for tanks and suction plp-
ing in accordance with §28041(a), §28041()2), and
§280.42,

(d) Any existing UST system that
cannot apply a2 method of releass de-
tection that complies with the require-
ments of this subpart must complete
the closure procedures in subpart G by
the date on which release detection is
required for that UST system under
paragraph (¢} of this section.

{63 FRR 37194, Sepk. 23, 1888, as amended ab 55
FR 17753, Apr. 27, 1980; 55 FR 23738, June 12,
19%0; 56 FR 26, Jan. 2, 19517

§280.41 Requirements for petroleum
UST systems,

Owners and operators of petroleum
UST systems must provide release de-
tection for tanks and piping as follows:

(a) Panks. Tanks must he monitored
at least every 30 days for releases using
one of the methods listed in §280.43 (d)
through (h) except that:

(1) UST systems that meet the per-
formance standards in §280.20 or
§280.21, and the monthly inventory
control requirements in §230.43 (a) or.
(b), may use tank tightness testing
{conducted in accordance with
§280.43(c)) at least every 5 years until
Decemhber 22, 1898, or until 10 years
after the tank is inatalled or upgraded
under §280.21(h), whichever is later;

(2) UST systems that do not meet the
porformance standards in §280.20 or

- §280,21 may use monthly inventory

controls (conducted in accordance with
§286,43(a) or (b)) and annual tank tight-
ness testing (conducted in acecordance
with §289.43(c)) until Decembeor 23, 1998
when the tank must be vpgraded under
§280.21 or permanently closed under
§280.71; and
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(3) Tanks with capacity of 530 gallons
or less may use weekly tank gauging

{conducted in accordance with
§280.43(b)).

(b Piping. Underground piping that
routinely contalns regulated sub-

stances must be monitored for releases
in a manner that meets one of the foi-
lowing requirements:

(1) Pressurized piping. Underground
piping that conveys regulated sub-
stances under pressure must:

(i) Be eguipped with an automatic
line leak detector conducted 1n accord-
ance with §280.44(a); and

(ii) Have an annual line tightness
test condacted in accordance with
§280.44(b) or have montshly monitoring
conducted in accordance with
§280.44(c).

(2) Suction piping. Underground piping
that conveys regulated substances
under suction must sither have a line
tightness test conducted at least every
3 years and In accordance with
§280.44¢h), or use a monthly monitoring
method conduct in accordance with
§280.44(c). No release detection is re-
quired for suction piping that is de-
signed and constracted to meet the fol-
lowing standards:

(1) The bhelow-grade piping operates
ab less than atmospheric pressure;

(ii) The below-grade piping is sloped
so that the contents of the pipe will
drain back into the storage tank if the
suction is released;

(1il) Only one check valve is included
in each suction line;

(iv) The check valve is located di-
rectly below and as close as practical
to the suction pump; and

(v) A method Is provided that allows

compliance with paragraphs (b)(2) {di)»

(iv) of this section to be readily deter-
mined.

§280,42 Reguirements for hazardous
-substance UST systems,

Owners and operators of hazardous
substance UST systems must provide
release detection that meets the fol-
lowing requirements:

(a) Release detection at exlisting UST
systems must meet the requirements
for petroleum UST systems in §280.41.

By December 22, 1998, all existing haz-.

ardous substance UST systems must
meet ths release detection require-
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ments for new systems In paragraph (b}
of this section. .

(b) Release detectlon at new haz-
ardous substance UST systems must
meet; the following requirements:

{1} Secondary containment systems
must be designed, constructed and in-
stalled to:

(1} Contain regulated substances re-
leased from the tank system until they
are detected and remaved;

(i) Prevent the release of regulated
subgtances to the environment at any
time during the operational life of the .
UST systom; and

(ii1) Be checked for evidence of a re-
leass at least every 30 days.

NoTE. The provisions of 46 CFR 265.193,
Containment and Detestion of Releases, may
be-used to comply with these requirements.

(2) Double-walled tanks must be de-
signed, constructed, and installed to:

(1) Contain a release from any por-
tion of the inner tank within the onter
wall; and

(iiy Detect the faiflure of the inner
wall,

(3) Bxternal Hners (Including vaults)
must be destgned, constructed, and in-
stalled to:

(1) Contain 100 percent of the capac-
ity of the largest tank within its
boundary;

{i1) Prevent the interference of pre-
cipitation or ground-water intrusion
with the ability to contain or detect a
release of regulated substances; and

{iii) Surround the tank completely
(i.e., it is capable of preventing lateral
as well as vertical migration of regu-
lated substances).

{4y Underground piping must be
equipped with secondary containment
that satisfies the requirements of para-
graph (b)(1) of this section (e.g., trench
liners, jacketing of double-walled pipe).
In addition, underground piping that
conveys regulated substances under
pressure must be equipped with an
antomatic Hne leak detector in accord-
ance with §280.44(a). o

(6) Other methods of release detec-
tion may he used if owners and opera-
tors: .

(i) Demonstrate to the implementing
agency that an alternate method can
detect a release of the stored substance
as effectively as any of the methods al-
lowed in §§280.43(b) through (h) can de-
tect a release of petroleum; ‘
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(if) Provide Information to the imple-
menting agency on effective corrective
action technologies, health risks, and
chemical and physical properties of the
stored substance, and the characteris-
tics of the UST site; and,

(111} Obtain approval from the imple-
meonting agency to use the alternate

" release detection method before the in-

stallation and operation of the new
UST system,

§280.43 Methods of release detection
for tanks,

BEach method of release detection for
tanks used to meet the requirements of
§280.41 must be conducted in accord-
ance with the following:

{a) Inventory conirol. Product inven-
tory control (or another test of equiva-
lent performance) must be conducted
monthly to detect a release of at least
1.6 percent of flow-through plus 130 gal-
lons on a monthly basis in the fol-
lowing manner:

(1) Inventory volume measurements
for regulated substance inputs, with-
drawals, and the amount still remain-
ing in the tank are recorded each oper-
ating day; ] )

(2) The equipment used is capable of
measuring the level of product over the

full range of the tank’s helght to the.

nearest one-eighth of an inch;

{3) The regulated substance inputs
are reconciled with delivery receipts by
measurement of the tank inventory
volume before and after delivery;

(4) Deliveries are made through a
drop tube that extends te within one
foot of the tank hottom;

© {5) Product dispensing 1s metered and
recorded within the local standards for
meter callbration or an accuracy of 6
cubic inches for every 5 gallons of prod-
uct withdrawn; and

{6) The measurement of any water
level in the bottom of the tank is made
to the nearest one-eighth of an inch at
least once a month.

Nore: Practices deseribed in the American
Petroleum Inastitute Publication 162f, “Rec-
ommended Practice for Bulk Liquid Stock
Control at Retail Outlets,” may be used,
where applicable, as guidance 1n meeting the
requirements of this paragraph.

(N Moanual tank gauging. Manual
tank gauging must meet the following
reguirements:

§280.43

(1) Tank liguid level measurements
are taken at the beginning and ending
of a period of at least 36 hours during
which no liquid is added to or removed
from the tank;

(2) Level measurements are based on
an average of two consecutive stick
readings at both the bheginning and
ending of the period;

(3) The equipment used is capable of
measuring the level of product over the
full range of the tank’s height to the
nearest one-eighth of an inch;

{4) A leak is suspected and subject to
the reguirements of subpart B if the
variation between beginning and end-
ing measurements exceeds the weekly
or monthly standards in the following
table:

Nominaf
Weekiy standard {one | Monthly standard {av-

tank é:yapac- Y test) ‘ eragéy of four tesgs)
550 gaflons | 10 galons cuewmmen & gallons,

of less.
551-1,000 | 13 02V0N8 renrrorsvinenis 7 gallons.

gallons,
1,001- 26 gallons o wesnnin 13 gallons.

2,000

gafions.

(6) Only tanks of 850 gallons or less
nominal capacity may use this as the
gole method of release detection.
Tanks of 551 to 2,000 gallons may use
the method in place of manual inven-
tory control In §280.43(a). Tanks of
greater than 2,000 gallons nominal ca-
pacity may not use this method to
meet the requirements of this subpart.

(¢) Tank tighiness testing. Tank tight-
ness testing (or another test of equiva-
lent performance) must be capable of
detecting a 0.1 gallon per- hour leak
rate from any portion of the tank that
routinely contains product while ac-
counting for the effects of thermal ex-
pansion or contraction of the produect,
vapor pockets, tank deformation, evap-
oration or condensation, and the loca-
tion of the water table.

(&) Automatic tank gouging., Hauip-
ment for automatic tank gauging thab
tests for the loss of product and con-
ducts inventory control must meet the
following requirements:

(1) The automatic product level mon-
itor test can detect a 0.2 gallon per
hour leak rate from any portion of the
tank that routinely contains product;
and
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(2) Inventory control (or another test
of equivalent performance) is con-
ducted in accordance with the require-
ments of §280.43(a).

(e} Vapor monitoring. Testing or moni-
toring for vapors within the soil gas of
the excavation zone must meet the fol-
lowing requirements: )

(1) The materials used as backfill are
sufficlently porous (e.g., gravel, sand,
crushed rock) to readily allow diffusion
of vapors from releases Into the exca-
vation area;

(2} The stored regulated substance, or
a tracer compound placed in the tank
system, is sufficiently wvolatile (e.g.,
gasoline) to result in a vapor level that
is detectable by the monitoring devices
located in the excavation zone in the
event of a release from the tank;

{3) The measurement of vapors by the
monitoring device is not rendered inop-
erative by the ground water, rainfall,
or soil moisture or other known inter-
ferences so that a release could go an-
detected for more than 30 days;

(4) The level of background contami-
nation in the excavation zone will not
interfere with the method used to de-
tect releases from the tank;

(5) The vapor monitors are designed
and operated to detect any significant
increase in concentration above back-
ground of the regulated substance
stored in the tank system, a compo-
nent or components of that substance,
or -a tracer compound placed in the
tank system;-

{6) In the UST excavation zone, the
site is assessed to ensure compliance
with the requirements in paragraphs
(e) (1) through (4) of this section and to
establish the number and positioning
of monitoring wells that will detect re-
leases within the excavation zone from
any portion of the tank that routinely
contains product; and

{7y Monitoring wells are clearly
marked and secured to avoid unauthor-
ized access and tampering.

) Ground-water monitoring. Testing
or monitoring for lguids on the ground
water must meet the following reguire-
ments:

(1) The regulated substance stored is
immiseible in water and has a specific
gravity of less than one;

(2) Ground water is never more than
20 feet from the ground surface and the
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hydraunllc conductivity of the soil(s)
hetween the UST system and the moni-
toring wells or devices is not less than
0.01 cmy/sec (e.g., the soll should consist
of gravels, coarse to medium sands,
coarse silts or other permeable mate-
rialg);

{(3) The slotted portion of the moni-
toring well casing must be designed to
prevent migration of natural soils or
filter pack into the well and to allow
entry of regulated substance on the
water table into the well under both
high and low ground-water conditions;

(4) Monitoring wells shall be sealed
from the ground surface to the top of
the filter pack; :

(b} Monitoring wells or devices inter-
cept the excavation zone or are as close
to it as Is technleally feasible;

(8) The continuous monitoring de-
vices or manual methods used can de-
tect the presence of at least one-sighth
of an inch of free product on top of the
ground water in the monitoring wells;

{7) Within and immediately below the
UST system excavation zone, the site
is assessed to ensure compliance with
the requirements in paragraphs () (1)
through (b} of this section and to estab-
lish the numher and positioning of
monitoring wells or devices that will
detect releases from any portion of the

- tank that routinely contains product;

and
(8) Monitoring wells are clearly
marked and secured to avoid unaunthor-
ized access and tampering. '
(&) Interstitial monitoring. Interstitial

‘monttoring between the UST system

and a secondary barrier imumediately
around or beneath it may be used, but
only if the system Is designed, con-
structed and installed to detect a leak
from any portion of the tank that rou-
tinely contains product and also meets
ong of the following requirements:

(1) PFor double-walled UST systems,
the sampling or testing method can de-
tect a release through the inner wall in
any portion of the tank that routinely
contains product;

Norg: The provisions outlined in the Steel
Tank Institute’s “Standard for Dual Wall
Underground Storage Tanks™ may be used as
guidance for aspects of the design and con-
strizetion of underground steel double-walled
tanks.

(2) For UST systems with a sec-
ondary barrier within the excavation
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zone, the sampling or testing method
used can detect a release hetween the
UST system and the secondary barrier;

(1) The secondary barrier around or
beneath the UST system consists of ar-
tificially constructed material that is
sufficiently thick and impermeable (at
least 106 cri/sec for the regulated sub-
stance stored) to direct a release to the
monitoring point and permit its detec-
tion;

(1) The barrier is compatible with
the regulated substance stored so that
a release from the UST system will not
causs a deterioration of the bharrier al-
lowing a release to pass through unde-
tected;

(il For cathodically protected
tanks, the secondary batrrier must be
installed so that it does not interfere
with the proper operation of the ca-
thodic protection system;

(iv) The ground water, soll moisture,
or rainfall will not render the testing
or sampling method used inoperative
so that a release could go undetected
for more than 30 days;

{v) The site is assessed to ensure that
the secondary barrier is always above
the ground water and not in a 25-year
flood plain, unless the barrier and mon-
itoring deslgns are for use uwnder such
conditions; and,

{vi} Monitoring wells are clearly
marked and secured to avoid unauthoi-
ized access and tampering.

(3) For tanks with an internally
fitted liner, an automated device can
detect a release hetween the inner wall
of the tank and the liner, and the liner
is compatible with the substance
stored.

(h} Other methods. Any other type of
release detection method, or combina-
tion of methods, can be used if:

(1) It can detect a 0.2 gallon per hour
leak rate or a release of 150 gallons
within a month with a probability of
detection of 0.956 and a probability of
false alarm of 0.05; or

(2) The implementing agency may an-
prove another method if the owner and
operator can demonstrate that the
method can detect a release as effec-
tively as any of the methods allowed In
paragraphs {c) through (h) of this ssc-
tion. In comparing methods, the imple-
menting agency shall consider the siza
of release that the method can detect

§280.45

and the frequency and reliability with
which it can be detected. If the method
is approved, the owner and operator
must comply with any conditions im-
posed by the implementing agency on
its use to ensure the protection of
human health and the environment.

§280,44 Methods of release detection
for piping.
Hach methed of release detection for
piping used to meet the requirements
of §2380.41 must be conducted in accord-

" ance with the following:

{a) Automuatic line leak detectors. Meth-
ods which alert the operator to the
presence of a leak by restrieting or
shutting off the flow of regulated sub-
stances through piping or triggering an
audible or visual alarm may be used
only if they detect leaks of 3 gallons
per hour at 10 pounds per square inch
line pressure within 1 hour. An annual
test of the operation of the leak deteo-
tor must be conducted in accordance
with the manufacturer’s requirements.

{b) Line tighiness testing. A periadic
test of piping may be conducted only if
it can detect a 0.1 gallon per hour leak
rate at one and one-half times the op-
erating pressure.

(c) Applicable tank methods. Any of
the methods in §280.43 (e) through (h)
may he used if they are designed to de-
teet a release from any portion of the
underground piping that routinely con-
tains regulated substances. ’

§280.456 Release detection record-

keeping.

Al UST system owners and operators
must maintain records in accordance
with §280.34 demonstrating compliance
with all applicabls requirements of this
subpart. These records must include
the following:

() AN written performance claims
pertaining to any release detection sys-
tem used, and the manner in which
these claims have been justified or
tested by the equipment manufacturer
or Installer, must be maintained for 5
years, or for another reasonable period
of time determined by the imple-
menting agency, from the date of in-
stallation;

() The results of any sampling, test-
ing, or monitoring must be maintained
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for at least 1 year, or for another rea-
sonable period of time determined by
the implementing agency, except that
the results of tank tightness testing
conducted in accordance with §280.43(c)
mast he ratained until the next test is
conducted; and

(¢) Written documentation of all cali-
bration, maintenance, and repair of re-
lease detection eguipment permanently
lccated on-site must he maintained for
at least one year after the servicing
work is completed, or for another rea-
sonable time period determined by the
implementing agency. Any schedules of
required calibration and maintenance
provided by fthe release detection
equipment manufacturer must be re-
tained for 5 years from the date of in-
stallation.

Subpart E—Release Reporting,
Invesiigaiion and Confirmation

§280.50 Reportmg of suspected re-
leases.

Owners and operators of UST sys-
tems must raport to the implementing
agency within 24 hours, or another rea-
sonable time period specified by the
implementing agency, and follow the
procedures in §280.52 for any of the fol-
lowing conditions:

{a) The discovery by owners and oper-
ators or others of released regulated
substances at the UST site or in the
surronnding area (such as the presence
of free product or vapors in soils, base-
ments, sewer and utility lines, and
nearby surface water),

(b)Y Unusual operating conditions ob-
served by owners and operators (such
as the erratic benavior of product dis-
pensing equipment, the sudden loss of
product from- the UST system, or an
unexplained presence of water in the
tank), unless system equipment is
found to he defective but not leaking,
and is immediately repaired or re-

placed; and,
{¢) Monitoring results from a release
detection method required under

§280.41 and §280,42 that indicate a re-
lease may have occurred unless:

(1) The monitoring device is found to
be defeetive, and is immediately re-
paired, recalibrated or replaced, and
additional monitoring does not confirm
the initial resulé; or
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(2) In the case of Inventory control, a
second month of data does not confirm
the initial result.

§280.61 Investigation due to off-site
impacts,

When required by the implementing
agency, owners and operaters of UST
systems must follow the procedures in
§280.62 to determine if the UST system
is the source of off-site impacts. These
impacts include the discovery of regu-
lated substances (such as the presence
of free product or vapors in soils, base-
ments, sewer and utility lines, and
nearby surface and drinking waters)
that has been observed by the imple-
menting agency or brought to its at-
tention by another party.

§280.52 Release investigation and con-
firmation steps.

Unless corrective action is initiated
in accordance with subpart ¥, owners
and operators must immediately Inves-
tigate and confirm all suspected re-
loases of regulated substances reguir-
ing reporting under §280.5¢ within 7
days, or another reasonable time pe-
riod specified by the implementing
agency, using either the following
steps or another procedure approved by
the implementing agency:

(a) Sysiem lest. Owners and operators
must conduct tests (according to the
reguirements for tightness festing in
§280.43¢c) and §280.44(b)) that determine
whebher a leak exista in that portion of
the tank that routinely contains prod-
uct, or the attached delivery piping, or
both.

(1) Owners and operators must repair,
replace or upgrade the UST system,
and begin corrective action in accord-
ance with subpart F if the test results
for the system, tank, or delivery pzping
indicate that a leak exists,

(2) Further investigation is not re-
guired 1f the test results for the sys-
tem, tank, and delivery piping do not
indicate that a leak exists and if envi-
ronmental contamination Iz not the
basis for suspecting a release.

(3} Owners and operators must con-
duet a site check as described in para-
graph (b} of this section if the test re-
sults for the system, tank, and delivery
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piping do not indlcate that a leak ex-
ists but environmental contamination
is the basls for suspecting a release,

(b) Site check. Owners and operators
must measure for the presence of a re-
lease where contamination is most
ltkely to be present at the UST site. In
selecting sample types, sample loca-
tions, and measurement methods, own-
ers and operators must consider the na-
ture of the stored substance, the type
of initial alarm or cause for suspicion,
the typs of backfill, the depth of
ground water, and other factors appro-
priate for ldentifying the presence and
source of the release. ’

(1) If the test results for the exca-
vation zone or the UST site indicate
that a release has occurred, owners and
operators must begin corrective action
in accordance with subpart F; '

{2) If the test results for the exca-
vation zone or the UST site do not in-
dicate that a release has occurred, fur-
ther investigation is not required.

$280.63 Reporting and cleanup of
spills and ovexrfills,

{a) Owners and operators of UST sys-
tems must contain and immediately
clean up a spill or overfill and report to
the impilementing agency within 24
hours, or another reasonahle time pe-
riod specified by the implementing
ageney, and begin corrective action in
accordance with subpart F in the fol-
lowing cases:

(1) Spill or overfill of petrolewm that
results In a releasa to the environment
that exceeds 26 gallons or another rea-
sonable amount specified by the imple-
menting agency, or that causes a sheen
on nearby surface water; and

(2) 8pill or overfill of a hazardous
substance that results in a release to
the environment that equals or exceeds
its reportable quantity under CERCOLA
(40 CFR part 302).

{b) Owners and eperators of UST sys-
tems must contaln and immediately
clean up a spill or overfill of petrolenm
that is less than 25 gallons or another
reasonable amount specified by the im-
plementing agency, and 2 spill or over-
fill of a hazardous substance that is
less than the reportable guantity. If
cleanhup cannot be accomplished within
24 hours, or another reasonable time
pericd established by the implementing

§280.62

agency, owners and operators must im-
mediately notify the implementing
agency.

NoTE: Pursuant to §§302.6 and 355.40, a re-
lease of a hazardous substance egual to or in
excess of its reportable guaniity must also
be reported immediately (rather than within
24 hours} to the National Response Center
under seckbions 102 and 163 of the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980 and to appro-
priate state and local authorities under Title
ITT of tha Superfund Amendments and Reau-
thorization Act of 1886,

Subpart F—Release Response and
Correcfive Action for UST Sys-
tems Conldining Petroleum or
Hazardous Substances

$280.60 General.

Owners and operators of petroleum or
hazardous substance UST systems
musk, in response to a confirmed re-
leagse from the UST system, comply
with the requirements of this subpart
except for USTs execluded undar
§280.10(b) and UST systems subject to
RCRA Subtitle C corrective action re-
quirements under section 3004(u) of the
Resource Conservation and Recovery
Act, as amended.

§280.61 Initial response,

Upon confirmation of a release in ac-
cordance with §280.562 or after a releass
from the UST system is identified in
any other manner, owners and opera-
tors must perform the following initial
response actions within 24 hours of a
release or within another reasonable

“period of time determined by the Im-

plementing agency:

{a) Report the release to the imple-
menting agency (e.g., by telephons or
eleckronic mail);

(b) Take immediate action to prevent
any further release of the regulated
substance into the environmment; and

(e} Identify and mitigate fire, explo-
sion, and vapor hazards,

§280.62 Initial abatement measures
and site check.

{a) Unless directed to do otherwise by
the implementing agency, owners and
operators must perform the following
ahatement measures: )

(1) Remove as much of the regulated
substanee from the UST system as is
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necessary to prevent further release to
the environment;

{2) Visually inspect any aboveground
releases or exposed belowground re-
leases and prevent further migration of
the released substance into sur-
rounding soils and ground water;

(3} Continue to monitor and mitigate
any additional fire and safety hazards
posed by vapors or free product that
have migrated from the UST exca-
vation zome and entered into sub-
sarface structures (such as sewers or
basements);

(4} Remedy hazards posed by con-
taminated soils that are excavated or
exposed as a result of release confirma-
tion, site investigation, abatement, or
corrective action activities. If these
remedies include treatment or disposal
of soils, the owner and operator must
comply with applicable State and loeal
requirements;

{b) Measure for the presence of a re-
lease where contamination is most
likely to be present at the UST site,
unless the presence and source of the
release have been confirmed in accord-
ance with the site check required by
§280.562¢(b) or the closure site assess-
ment of §280.72(a). In selecting sample
types, sample locations, and measure-
ment methods, the owner and operator
muet consider the nature of the stored
subsbance, the type of backfill, depth
to ground water and other factors as
appropriate for identifying the pres-
ence and source of the release; and

(6} Investigate to determine the pos-
sible presence of free product, and
begin free product removal as goon as
practicable and in accordance with
§280.64,

(b) Within 20 days after release con-
firmation, or within another reason-
able peried of time determined by the
implementing agency, owners ang oper-
ators must submit a report to the im-
plementing agency summarizing the
initial abatement steps taken under
paragraph (&) of this section and any
resulting information or data.

§280.83 Initial site characterization.

{a) Unless directed to do otherwise by
the Implementing agency, owners and
operators must assemble information
about the site and the nature of the re-
lease, including information gained

‘and operators must:
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while confirming the release or com-
pleting the initial abatement measures
in §§280.60 and 280.61. This information
must inclade, but is not necessarily
limited to the following:

(1) Data on the nature and estimated
quantity of release;

{2y Data from available sources and/
or site investigations concerning the
following fackors: surrounding popu-
lations, water qualty, use and approxi-
mate locations of wells potentially af-
fected by the release, subsurface soil
conditions, locations of subsurface sew-
ers, climatological conditions, and land
use; .
(3) Results of the site check required
under §280.62(a)(5); and

(4} Results of the free product inves-
tigations required under §280.62(a)(6),
to he used by owners and operators to
determine whether free product must
be recavered under §280.64.

(b) Within 45 days of release con-
firmation or another reasonable psriod
of time determined by the imple-
menting agency, owners and operators
must submit the information éollected
in compliance with paragraph (a) of
this section to the implementing agen-
¢y in a manner that demonstrates its
applicability and technical adequacy,
or in a format and according to the
schedule reguired by the implementing
agency.

§280.64 Free producf removal,

At sltes where investigations under
§280.62(a)(6) indicate the presence of
free product, -owners and operators
must remove free produect to the max-
imum extent practicable as determined
by the implementing agency while con-
tinuing, as necessary, any actions ini-
tiated under §§280.81 through 280.63, or
preparing for actions required under
§§280.65 through 280.66. In meeting the
requirements of this seection, owners

{a) Conduct {ree product removal in a
manner that minimizes the spread of
contamination into previously
uncontaminated zones by using recov-
ery and disposal technigues appro-
priate to the hydrogeologic conditions

" at the site, and that properly treats,

discharges or disposes of recovery by-
products in compliance with applicable
local, State and Federal regulations;
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{b) Use abatemant of fres product mi-
gration as a minimum objective for the
design of the free product removal sys-
tem;

{¢) Handle any flammable products in
a safe and cempetent manner {0 pre-
vent fires or explosions; and

(d) Unless directed to do otherwise by
the implementing agency, prepare and
submit to the implementing agency,
within 45 days after confirming a re-
lease, a f{ree product removal report
that provides at least the following in-
formation:

(1) The name of the person(s) respon-
sible for implementing the free producet
removal measures;

(2) The estimated guantity, type, and
thickness of free product observed or
measured in wells, boreholes, and exca-
vations;

{8) The type of free product recovery
system used; :

{4) Whether any discharge will take
place on-site or off-site during the re-
covery operation and where this dis-
charge will be located;

(6) The type of treatment applied to,

and the effluent quality expected from, -

any discharge;

(6} The steps that have been or are
being taken to obtain necessary per-
mits for any discharge; and

(7) The disposition of the recovered
free produact.

§280,66 Investigations for soil and

ground-water cleanup.

{a) In order to determine the full ex-
tent and location of soils contaminated
by the release and the presence and
concentrations of dissolved product
cantamination in the ground water,
owners and opsrators must conduct in-
vestigations of the release, the release
site, and the surrounding area possibly
affected by the release if any of the fol-
lowing conditions exist:

(1} There is evidence that ground-
water wells have been affected by the
release (e.g., as found during release
confirmation or previous corrective ac-
tion measures);

(2} Free product is found to need re-
covery in compliance with § 280.64;

(3) There is evidence that contami-
nated soils may be in contact with
ground water (e.g., as found during
conduct of the initlal response meas-

§280.66

ures or investigations required under
§3§280.60 through 280.64); and

4) The Iimplementing agency re-
guests an Investigation, based on the
potential effects of contaminated soil
or ground water on nhearby surface
water and ground-water resources.

(h) Owners and operators must sub-
mit the information collected under
paragraph (a) of this section as soon as
practicable or in accordance with a
schedule established by the imple-
menting agency.

§280,66 Corrective action plan,

{(a) At any point after reviewing the
information submitted in compliance
with §§280.61 through 280.63, the imple-
menting agency may require owners
and eperators to submit additional in-
formation or to develop and submit a
corrective action plan for responding
to contaminated soils and ground
water. If a plan 1s regunired, owners and
operators must submit the plan accord-
ing to a schedule and format estab-
lished by the implementing agency. Al-
ternatively, owners and operators may,
after fulfilling the requirements of
§§280.61 through 280.63, choose to ‘sub-
mit a corrective action plan for re-
sponding to contaminated soil and
ground water. In either case, owners
and operators are responsible for sub-
mitting a plan that provides for ade-
guate protection of human health and
the environment as determined by the
implementing agency, and must mod-
ify their plan as necessary to meet this
standard,

(b) 'The implementing agency will ap-
prove the corrective action plan only
after ensuring that implementation of
the plan will adequately protect human
health, safety, and the environment, In
making this determination, the imple-
menting agency should consider the
following factors as appropriate:

{1} The physical and chemical charac- -
teristics of the regulated substance, in-
cluding its toxicity, persisience, and
potential for migration; -

(2) The hydrogeologic characteristics
of the faciflity and the surrounding
area;

(3) The proximity, quality, and cur-
rent and future uses of nearby surface
water and ground water;

b19




§280.67

{4y The potential effects of residual
contamination on nearby surface water
and ground water;

(5) An exposure assessment; and

(6) Any Information asseibled in
compltance with this sabpart.

(¢} Upon approval of the corrective
action plan or as directed by the imple-
menting agency, owners and operators
must implement the plan, including
modifications to the plan made by the
implementing agency. They must mon-
itor, evaluate, and report the results of
implementing the plan in accordance
with a schedule and in a format estab-
Iished by the implementing agency.

(d) Owners and operators may, in the
interest of minimizing environmental
contamination and promoting more ef-
fective cleanup, begin cleanup of seil
and ground water hefore the corrective
action plan is approved provided that
they:

(1) Notify the implementing agency
of their intention to begin cleanup;

(2) Comply with any conditions im-
posed by the implementing agency, in-
cluding halting cleanup or mitigating
adverse consequences from cleanup ac-
tivities; and

(38) Incorporate these self-initiated
cleanup measures in the corrective ao-
tion plan that is submitted to the im-
plementing agency for approval.

§280.67 Public participation.

(a) For each confirmed release that
requires a corrective action plan, the
implementing agency must provide no-
tice to the publc by means designed to
reach those members of the public di-
rectly affectéd by the release and the
planned corrective action, This notice
may Include, but 1s not Hmited to, pub-
He notice in local newspapers, block
advertisements, public service an-
nouncements, publication In a state
register, letters to individual house-
holds, or personal contacts by fleld
staff. )

(b) The implementing agency must
ensure that site releasse Information
and decisions concerning the corrective
action plan are mads available to the
public for inspection upen reguest,

{¢) Before approving a corrective ac-
tion plan, the implementing agency
may hold a public meeting to consider
comments on the proposed corrective
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action plan if there is sufficient public
interest, or for any other reason. .

(@) The implementing agency must
give public notice that complies with
paragraph (a) of this section if imple-
mentation of an approved corrective
action plan dces not achieve the estab-
lished cleanup levels in the plan and
termination of that plan is under con-
sideration by the implementing agen-
ay.

Subpart G—Out-of-Service UST
Systems c¢nd Closure

§$280,70 Temporary closure,

{(ay When an UST system is tempo-
rarily closed, owners and operators
must continue operation and mainte-
nance of corrosion protection in ac-
cordance with §280.31, and any release
detection In accordance with subpart
D. Subparts E and F must be complied
with if a release is suspected or con-
firmed. However, release detection is
not reguired as long as the UST system
is empty. The UST system is smpty
when all materials have been removed
using commonly employed practices so
that no more than 2.5 centimeters (one
inch) of resfdue, or 0.3 percent by
welght of the total capacity of the UST
systom, remain in the system,

(b)Y When an UST system is tempo-
rarily closed for 3 months or more,
owners and operators must also comply
with the following requirements:

(1} Leave vent lines open and func-
tioning; and

(2) Cap and secure all other Iines,
pumps, manways, and aneillary equip-
mont, . ' :

(¢) When an UST system is tempo-
rarily closed for more than 12 months,
owners and opsrators must perma-
nently close the UST system if it does
not meet either performance standards
in §280.20 for new UST systems or the
upgrading requirements in §280.21, ex-
cept that the spill and overfill equip-
ment requirements do not have to be
met. Owners and operators must per-
manently close the substandard UST
systems at the end of this 12-month pe-
riod in accordance with §§280.71-280.74,
unless the implementing agency pro-
vides an extension of the 12-month
temporary closure periocd, Owners and
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operators must complets a site assess-
ment in accordance with §280.72 hefore
such an extension can be applied for,

§280.71 Permanent and

changes-in-service.

{a) At least 30 days before beginning
either permanent closure or a change-
in-service under paragraphs (b) and (¢)
of this section, or within another rea-
sonable time period determined by the
implementing agency, owners and oper-
ators must notify the implementing
agency of their intent to permanently
close or make the change-in-service,
unless such action is in response to cor-
rective action. The required assess-
ment of the excavation zone under
§280.72 must be performed after noti-
fying the implementing agency but he-
fore completion of the permanent clo-
sare or a change-in-service.

{bY To permanently close a tank,
owners and operators must empty and
c¢lean it by removing all liguids and ae-
cumulated sludges, All tanks taken out
of service permanently must also be el-
ther removed from the ground or filled

with an inert solid material.
© {e) Continued use of an UST system
to store a non-regulated substance is
considered a change-in-service. Before
a change-in-service, owners and opera-
tors must empty and clean the tank by
removing all liguid and accumulated
sludge and conduct a site assessment in
accordance with §280,72,

NoTte: The following cleaning and closure
procedures may be used €0 comply with this
seotion:

(A) American Petroleum Institute Rec-
ommended Practice 1604, “Removal and Dis-
posal of Used Underground Petroleurn Stor-
age Tanks™;

(B) American Petroleum Institute Publica-
tion 20158, “Oleaning Petroleum Storage
Tanks";

(0} American Petroleum Institute Rec-
onunended Practice 1631, *“Interior Lining of
Underground Storage Tanks," may be used
as guidance for compliance with this section;
and

(D) The National Institute for Oecupa-
tional Safeby and Health “Criterla for a Rec-
ommended Standard * ¥ * Working in Con-
fined Spacs” may be used as guidance for
condusting safe closure procedures at some
hazardous substance tanks.

closure

§280.74

$280.72 Assessing the site at closure or
change-in-service,

(a) Before permanent closure or a
change-in-service is compieted, owners
and operators must measure for the
presence of a release where contamina-
tion is most likely to be present at the
UST slte, In selecting sample types,
sample locations, and measurement
methods, owners and operators must
consider the method of closure, the na-
ture of the stored substance, the type
of backfill, the depth to ground water,
and other factors appropriate for iden-
tifying the presence of a release. The
requirements of this section are satis-
fled If one of the external release detec-
tion methods allowed in §280.43 (e) and
(f) 1s operating in accordance with the
requiraments in §280.43 at the time of
closurs, and indleates no release has
occurred,

(b) If contaminated soils, contami-
nated ground water, or free product as
a liquid or vapor is discovered under
paragraph (a) of this section, or by any
other manner, owners and operators
must begin corrective action in accord-
ance with subpart F.

§280.73 Applicability to
closed UST systems,

When directed by the implementing
agency, the owner and operator of an
UST system permanently closed before
December 22, 1988 must assess the exca~
vation zone and close the UST system
in accordance with this subpart if re-
leases from the UST may, in the judg-
ment of the implementing agency, pose
a current or potential threat to human
health and the environment.

previously

§280,74 Closure records,

Owners and operators must maintain
records in accordance with §280.34 that
are capable of demonstrating compli-
ance with closure requirements under
this subpart. The results of the exca-
vation zone. assessment required in
§280.72 must be maintained for at least
3 years after completion of permanent
closure or change-in-service in one of
the following ways: S

(a) By the owners and operators wha
took the UST system out of service;

{b) By the current owners and opera-
tors of the UST system site; or

521




§280.90

(¢} By mailing these records to the
implementing agency if they cannot he
maintained at the closed facility,

Subpart H—Financial
Responsibility

SoURCE: 53 FR 43370, Oct. 26, 1938, unless
otherwise noted.

§280.90 Applicability,

(a) This subpart applies to owners
and operators of all petroleum under-
ground storage tank (UST) systems ex-
cept as otherwise provided in this sec-
tion.

{b) Owners and operators of petro-
leum UST systerns are subject to these
requirements if they are in operation
on or after the date for compliance es-
tablished in §260,01.

(¢} State and Federal government en-
tittes whose debts and liabilities are
the debts and liabilities of a state or
the United States are exempt from the
requirements of this subpart.

(d) The reguirements of this subpart
do not apply to owners and aperators of
any UST system described in §280.10 (b)
or (e).

(e} If the owner and operator of a pe-
troleum underground storage tank are
separate persons, only one person is re-
guired to demonstrate financial re-
sponsihility; however, both parties are
liable in svent of noncompliance. Re-
gardless of which party complies, the
date set for compliance at & particular
facility is determined by the character-
istics of the owner as set forth in
§280.91.

§280.91 Compliance dates,

Owners of petroleam underground
storage tanks are required to comply
with the requirements of this subpart
by the following dates:

{a) All petroleum marketing firms
owning 1,000 or more USTs and all
other UST owners that report a tan-
gible net worth of $20 miltHon or more
to the U.8. Securities and Hxchangs
Commission (SEC), Dun and Brad-
street, the Energy Information Admin-
istration, or the Rural Blectrification
Administration; January 24, 1989, ex-
cept that compliance with §280.94(b) is
required by: July 24, 1989,
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(b) All petroleum marketing firms
owning 100-999 URTs; October 26, 1989,

{c) All petroleum marketing firms
owning 13-99 USTs at more than one fa-
cility; April 28, 1991,

{d) All petroleum UST owners not de-
scribed in paragraphs (a), (b), or {¢) of
this seetion, excluding local govern-
ment entibles; Decomber 81, 1993,

(e) All local government entities (in-
cluding Indian tribes) not inclhuded in
paragraph (f} of this section; February
18, 1894,

(f} Indian tribes that own USTs on
Indian lands which mest the applicabls
technical reguirements of this part;
December 31, 1998,

(53 FR 43370, Oot. 26, 1988, as amended at 54
FR 5452, Feb, 3, 1989; 55 FR 18567, May 2, 1990;
55 FR 48025, Oct. 31, 1890; 56 FR 86373, Deo, 23,
1991; 59 FR 8607, Feb. 28, 15941

§280.92 Definition of terms.

When wused in this subpart, the fol-
lowing terms shall have the meanings
given below:

Accidental release means any sudden
or nonsudden release of petroleum from
an underground storage tank that re-
sults In a need for corrective action
and/or compensation for bodily injury
or property damage neither expected
nor intended by the tank owner or op-
erator, :

Bodily Injury shall have the meaning
given to this term by applicable state
law; however, this term shall not in-
clude those Habiiities  which, con-
sistent with standard insurance indus-
try practices, are excluded from cov-
erage In liability insurance policies for .
bodily injury.

Chief Finaneial Officer, in the case of
local government owners and opera-
tors, means the individual with the
overall anthority and responsibility for
the collection, disbursement, and use
of funds by the local government. .

Controlling interest means direct own-
ership of at least 50 percent of the vot-
ing stock of another entity.

Director of the Implementing Agency
means the FPA Reglonal Adminis-
trator, or, in the case of a state with a
program approved under section 9064,
the Director of the designated state or
local agency responsible for carrying
out an approved UST program.
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Financial veporting year means the
latest consecutive twelve-month period
for which any of the following reports
used to support a financial test is pre-
pared:

{1) a 10-K report submitted to the
SEOC;

{2) an annual report of tangible net
worth submitted to Dun and Brad-
street; or

{3) annual reports submitted to the
Energy Information Administration or
the Rural Electrification Administra-
tion,

“Financial reporting . year” may thus
comprise a fiseal or a calendar year pe-
riod.

Legal defense cost is any expense that
an owner or operator or provider of fi-
nanctal assurance incurs in defending
agalnst claims or actions brought,

(1) By EPA or a state to require cor-
rective action or to recover the costs of

- gorrective action;

(2) By or on behalf of a third party
for bodily injury or property damage
caused by an accidental release; or

(@) By any peorson to enforce the
terms of a financial assurance mecha-
nism.

Local government shall have the
meaning given this term by applicable
state law and includes Indian tribes.
The term is generally intended to in-
clude: (1) Counties, municipalities,
townships, separabely chartered and
operated special districts (including
local government public transit sys-
tems and redevelopment authorities),
and independent school districts au-
thorized as governmental bodies by
state charter or constitution; and (2)
Special distriets and independent
school districts established by coun-
tles, municipalities, townships, and
other general purpose governments to
provide essential services. _

Occurrence means an zccldent, in-
cluding continuous or repeated expo-
sure to conditions, which results in a
release from an underground storage
bank,

NoTE: This definition Is intended to asslst
In the understanding of these regulations
and 1s not intended either to Iimit the mean-
ing of “cccarrence™ in a way that couflicts
with standard insurance usage or to prevent
the use of other standard insurance terms in
place of ‘‘occurrence,'

§280.92

Owner or operator, when the owner or
operator are separate parties, refers to
the party that is obtaining or has ob-
tained financial assurances.

Petroleum marketing facilities include
all facilities at which petroleam is pro-
duced or refined and all facilities from
which petroleum is sold or transferred
to other petroleum marketers or to the
public.

Petroleum marketing firms are all firms
owining petroleum marksting factlities,
Firms owning other types of facilities
with USTs as well as petroleum mar-
keting facilities are considered to he
petroleum marketing firms.

Property damage shall have the mean-
ing given this term by applicable state
law, This term shall not include those
liabilities which, consistent with
standard insurance industry practices,
are excluded from coverage in lability
insurance policies for property damage.
However, such exclusions for property
damage shalil not include corrective ac-
tion associated with releases from
tanks which are covered by the policy.

Provider of financial assurance means
an entity that provides financlal assur-
ance. to an owner or operator of an un-
darground storage tank through one of
the mechanisms . listed in §§280.95-
280,103, including a guarantor, insurer,
risk retention group, surety, issuer of a
letter of credit, issuer of a state-re-
guired mechanism, or a state.

Substantiel business relationship means
the extent of a business relationship
necessary under applicable state law to

“make a guarantee contract Issued inel-

dent to that relationship valid and en-
forceable., A guarantee contraoct is
issued ‘‘incldent to that relationship”
if 1t arises from and depends on exist-
ing economie transactions between the
guarantor and the owner or operator.
Substantial governmental relationship
means the extent of a governmental re-
lationship necessary under applicable
state law to make an added guarantes
contract issued incident to that rela-
tionship valid and enforceable. A guar-
antee contract is issued ‘““incident to
that relationship” if it arises from a
clear commonality of interest in the
event of an UST release such as coter-
minous boundaries, overlapping con-
stituencies, common ground-water .aq-
ulfer, or other relationship other than
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monetary compensation that provides
a motivation for the guarantor to pro-
vide a guarantee, :

Tangible net worth means the tangible
assets that remain afer deducting -
ahilities; such assets do not include in-
tangibles such as goodwill and rights
to patents or royalties. For purposes of
this definition, ‘“assets” means all ex-
isting and all probable future economic
henefits obtained or contirolled by a
particular entity as a result of past
transactions,

Termination under §280.97(b)(1) and
§280,97(b){(2) means only those changes
that could result in a gap in coverage
as where the insured has not obtained
substitute coverage or has obtained
substitute coverage with a different
retroactive date than the retroactive
date of the original policy.

(63 B 43370, Oot. 26, 1983, as amended at 54
FR 47081, Nov. 9, 1989; 58 FR 9050, Feb. 18,
1993)

§280.93 Amount and scope of required
financial responsibility.

(a) Owners or operators of patroleum
underground storage tanks must dem-
onstrate finanecial responsibllity for
taking corrective action and for com-
pensating third parties for bodily in-
jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following per-
ocourrence amounts:

(1) For owners or operators of pstro-
leum underground storage kanks that
are located at petroleum marketing fa-
citities, or that handle an average of
more than 10,000 gallons of petroleum
per month based on annual throughput
for the previous calendar year; $1 mil-
lion. - .

(2) FPor all other owners or operators
of petroleum underground storage
tanks; $500,000.

(b) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third. parties for bodily in-
- jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the followlng an-
nual aggregate amounts:
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(1) For owners or operators of 1 to 100
petroleum underground storage tanks,
$1 million; and

{2) For owners or operators of 101 or
more petroleum underground storage
tanks, $2 million. ‘

(c) For the purposes of paragraphs (b}
and () of this seckion, only, *‘a petro-
leum underground storage tank®
means a single contalnment unit and
does not mean combinations of single
containment units,

(d) Bxcept as provided in paragraph
(e) of this section, if the owner or oper-
ator uses separate mechanisms or sepa-
rate combinations of mechanisms to
demonstrate financial responsibility
for:

(1) Taking corrective action;

(2y Compensating third parties for
bodily injury and property damage
caused by sudden accidental releases;
or

(8) Compensating third parties for
bodily injury and property damage
caused by nonsudden accidental re-
leases, the amouni of assurance pro-
vided by each mechanism or combina-
tion of mechanisms must be in the full
amount specified in paragraphs {a) and
(I of this section.

{e} If an owner or operator uses sepa-
rate mechanisms or separate combina-
tions of mechanisins to demonstrate fi-
nancial responsibility for different pe-
troleam underground sterage ftanks, -
the annual aggregate required shall be
based on the number of tanks covered
by each such separate mechanism or
combination of mechanisms.

(f) Owners or opsrators shall review
the amount of aggregate assurance pro-
vided whenever additional petroleum
underground storage tanks are ac-
guired or installed, If the number of pe-
troleum underground storage tanks for
whilch assurance must be provided ex-
ceeds 100, the owner or operator shall
demonstrate financial responsibiiity in
the amount. of at least $2 million of an-
nual ageregate assurance by the annt-
versary of the date on which the mech-
anism demonstrating finaneial respon-
sibility became effective. If assurance
is being demonstrated by a combina-
tion of mechanisms, the owner or oper-
ator shall demonstirate financial re-
sponsibility in the amount of at least
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$2 millioen of annual aggregate assur-
ance by the first-occurring effective
date anniversary of any one of the
mechanisms combined {other than a fi-
nanecial test or guarantee) to provide
agsurance. .

{g} The amounts of assurance re-
auired under this section exclude legal
defense costs.

(h) The required per-occurrence and
annual aggregate coverage amounts do
not in any way limit the lability of
the owner or operator.

§280.84 Allowable mechanisms
combinations of mechanisms,

(a} Subject to the limitations of
paragraphs (b) and (¢) of this section,

(1) An owner or operator, Including a
local government owner or operator,
may use any one or comhination of the
mechanisms listed in §§280.85 through
280,103 to demonstrate financial respon-
sibility under this subpart for one or
more underground storage tanks, and

{2) A local government owner or eper-
ator may use any one or combination
of the mechanisms lsted in §§280.104
through 280.107 to demonstrate finan-
clal responsibility under this subpart
for one or more underground storage
tanks,

{(b) An owner or operator may use a
guarantee under §280.98 or surety bond
under §280.98 to establish financial re-
sponsibility only if the Attorney(s)
General of the state(s) In which the un-
derground storage tanks are located
has (have) submitted a written state-
mant to the implementing agency that
a guarantee or surety bond executed as
described in this section is a legally
valid and enforceable obligation in
that state.

(c) An owner or operator may use
gelf-insurance in combination with a
gnarantee only 1if, for the purpose of
meeting the requirements of the finan-
c¢lal test under this rule, the financial
statements of the owner or operator
are not consolidated with the financial
statements of the guarantor.

[53 TR 43370, Oot. 28, 1688, as amended at 58
FR 9051, Feb, 18, 1993]

and

§280.95 Financial test of self-insur--

ance,

(a) An owner or operator, and/or
guarantor, may sabisfy the reguire-

§280.95

ments of §280.93 by passing a financial
test as specified in this section. To pass
the financial test of self-insurance, the
owner or operator, and/or guarantor
must meet the criteria of paragraph (b)
or (¢) of this section based on year-end
financial statements for the Iatest
completed fiseal year. :

(b)(1) The owner or operator, and/or
guarantor, must have a tangible net
worth of at least ten times:

(1} The total of the applicable aggre-
gate amount required by §280.93, based
on the number of underground storage
tanks for which a financial test s used
to demonstrate financlal responsibility
to HPA under this sectlon or to a state
implementing agency under a state
program dapproved by BPA under 40
CPR part 281;

(il) The sum of the corrective action
cost estimates, the current closure and
past-closure care cost estimates, and
amount of liability coverage for which
a financial test is used to demonstrate
financial responsibility to EPA under
40 CFR 264.101, 264.143, 264.145, 265.143,
165,145, 264.147, and 265.147 or to & state
implementing agency under a state
program authorized by EPA under 40
OFR part 271; and

(iif) The sum of current plugging and
abandonmment cost estimates for which
a financial test 1s used to demonstrate
finaneial responsibility to EPA under
40 CFR 14463 or to a state imple-
menting agency under a state program
authorized by EPA under 40 OFR part
145,

(2) The owner or operator, and/or
guarantor, must have a tangible net
worbh of at least $10 million,

{3) The owner or operator, and/or
guarantor, must have a letter signed
by the chief financial officer worded as
spacified In paragraph (d) of this sec-
tlon,

(4) The owner or operator, andlor
guarantor, must either:

(1) F'ile financial statements annually
with the U.8, Securities and Exchange
Commission, the Energy Information
Administration, or the Rural Blec-
trification Administration; or

(i1) Report annually the firm's tan-
gible net worth to Dun and Bradstreet,
and Dun and Bradstreet must have as-
signed the firm a finanelal strength
rating of 4A or 5A.
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{8) The firm’s year-end {inancial
statements, if independently audited,
cannot include an adverse auditor’s
opinion, a disclaimer of opinion, or a
“going concern’ gualification.

{c}I) The owner or opsrator, and/or
guarantor must meet the financial test
requirements of 40 CFR 264.14T(f)1),
substituting the appropriate amounts
specified In §280.93 (b)1) and (0){2) for
the ‘“‘amount of lability ocoverage”
each time specified in that section.

(2) The fiscal year-end financial
statements of the owner or operator,
and/or guarantor, must be examined by
an independent certified public ac-
countant and be accompanied by the
accountant’s report of the examina-
tion. :

8y The firm’s year-end financial
statements cannot include an adverse
auditor’s opinion, a disclaimer of opin-
ion, or a “golng concern’ gualification.

() The owner or operator, andfor
guarantor, must have a letter signed
by the chief financial officer, worded as
specified in paragraph (d) of this sec-
tion. .

{6) If the financial statements of the
owner or operator, and/or guarantor,
are not submitted annually to the U.8,
Securities and Exchange Commission,
the Energy Information Administra-
tion or the Rural Electrification Ad-
ministration, the owner or opsrator,
and/or gnarantor, must obtain a special
report by an independent certified pub-
He accountant stating that:

(1) He has compared the data that the
letter form the chief financial officer
specifies as having been derived from
the latest year-end financial state-
ments of the owner or operator, and/or
guarantor, with the amounts in such fi-
nanoial statements; and

(i1) In connection with that compari-
son, no matters came to his attention
which caused him to believe that the
specified data should be adjusted.

(d) To demonstrate that it meets the
finanelal test under paragraph (b) or {¢)

of this section, the chief financial offi-

cer of the owner or operator, or guar-
antor, must sign, within 120 days of the
clase of each financial reporting year,
as defined by the twelve-month period
for which financial statements used to
support the financial test are prepared,
a letter worded exactly as follows, ex-
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cept that the Instructions in brackets
are to be replaced by the relevant in-
formation and the brackets deleted:

LETTER FROM CHIEF FRVANOCEAL OFFICER

I am the chief finanoial officer of [insert:
name and address of the owner or aperator,
or guarantor]. This letter is In support of the
use of [ingert: “the financial teat of self-in-
surance,” and/or ‘“‘guarantes™] to dem-
onstrate finanelal responsibility for Hnsert:
“taking corrective action” and/or **compen-
aating third parties for bodily injury and
property damage™] caused by [lusert:
“suddent aceidential releases™ andfor ‘‘mot-
sudden accidential releases”] in the amonnt
of at least [insert: dollar amount] per occur-
rence and {insert: dollar amount} annuaal ag-
gregate arising from operating {(an) under-
ground storage tank(s),

Underground storage tanks at the fol-
lowing facilities are assured by this financlal
test or a financlal test under an authorized
Btate program by this [insert: *owner or op-
erator,” and/or “guarantor]: {List for each
faeility: the name and address of the facility
where tanks assured by this financial test
are located, and whether tanks are assured
vy this financial test or a financlal test
under a State program approved under 40
CFR part 281, I separate mechanisms or
combinations of mechanisms are being used
to assure any of the tanks at this facility,
list each tank assured by this financial test
or a financial test under a State program aun-
thorized under 40 CFR part 281 by the tank
identification number provided in the notifi-
cation submitted pursuant to 40 CFR 280.22
or the corresponding State reqguirements.]

A [insert: “financial test,” andfor “guar-
antes’] 18 also used by this [insert: “owner
or operator,” or ‘“guarantor”l to dem-
onstrate evidelice of flnancial responsibility
in the following amounts under other EPA
ragulations or state programs authorized by
EPA under 40 CFR parts 271 and 145: .

EPA Regulations Amount
Clostre (§§264.143 and 265.143) ...
Post-Closure Care (§§264,145 and

265.145) sevviienrrinneriiiearmrrnrinsin S
Liabllity Coverage (§§264.147
and 265.147) ovvveernieimsncerranerans 3
Corrective Action (§§264.101(b)) b} o
Plagging and Abandonment
{§144.63) S
Olosee ..oooees 3
Post-Closure Care .. $
Liabilitly Coverage $
Corrective Action ...cveenne 3
Plugging and Abandonment ..... 8
TOLAL et rrreeaenereeens 3

This [insert: “‘owner or operé.tor,", or
“guarantor'] has not received an adverse
opinion, a disclalmer of opinion, or a “‘going
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concern’ qualification from an independent
auditor on his financlal statements for the
latest completed fiscal year.

[Fill in the information for Alternative I if
the oriteria of paragraph (b) of §280.25 arve
being used to dermonstrate compliance with

§280.95

the financlal test requirements. Fill in the
information for Alternative II if the criteria
of paragraph {6) of §280.95 are being used to
demonsérate compliance with the financial
test requirements.]

Altarnative !

1. Amount of annual UST aggregate coverage belng assured by a
finaneial test, and/or guarantes 3
2, Amount of corrective action, closure and post-closure care costs,
liability coverage, and plugging and abandonment costs covered
by a financial test, andfor gnarantes 3
3. Hum of lines 1 and 2 S .
£, Total tangible assets 3
8. Total Habitities [if any of the amount reported on line 3 is
included in total IHabilibies, you may deduect that armount from
this line and add that amouns to line 6] 3
6. Tangible net worth [subtract line 5 from line 4] $
’ Yes No
7 Is Iine 6 at least 310 million? .
8. Is line 6 at least 10 times line 37 _
9. Have financial statements for the latest fiscal year been filed
with the Securities and Exchange Commission? o
10. Have financial statements for thae latest fiscal year been filed
with the Energy Information Administration? .
i1, Have financial statements for the lastest fiseal year been filed
with the Rural Electrification Administration? -
12, Has {inancial information been provided to Dun and Bradstreat,
and has Dan and Bradstreet provided a financial strength rating
of 4A or 5A? [Answer “Yes' only if both criteria have been met.] -
Allemative Il
1. Amount of annual UST aggregate coverage being assured by a
test, and/or guarantee 3
2. Amount of correotive astion, closure and post-closure care costs,

liabllity coverage, and plugging and abandonment costs covered

by a financial fest, and/or guarantes S
3. Sum of lines 1L and 2 3
4. Total tangible assots .
5, Total Habilities [if any of the amount reported on line 3 is
inclhided in total liabilities, you may deduct that amount from
this line and add that amount to line 6) S
6, Tangible net worth [subbract line 5 from line 4] 3
7. Total assets in the U.S. frequired only if less than 890 percent of
assets are located in the U.8.] $
Yes No
8. Is line § at least $10 million? 5
g, Is line 6 at least § times line 37 —
10. Are at least 90 percent of assets located in the U.8.7 [{If “No,”
) complete Iine 11.] o
11, Is line 7 at least 6 times line 3? -
[Fill in either lines 12-15 or Hnes 16-18:]
12. Current assets 3
13. Current Habilitles
14, Nat working capital [subtract Hne 13 from line 172] R
Yes No
15. Is Hne 14 at least 6 times line 32 _
16. Current bond rating of most recent bond issue o
17. Name of rating serviee o
18. Date of maturity of bond e
19. Have finanotal statements for the latest fiscal year been filed

with the SECQ, the Energy Information Administration, or the

Rural Electrification Administration?
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fIf “No,” please attach a report from an
independent certified public accountant cer-
Hifying that there are no material differences
bebween the data as reported in lines 4-18
ahove and the financial statements for the
latest fiscal year.]

[For both Alternative I and Alternative II
complete the certification with this state-
ment.]

I hereby certify that the wording of this
Tetter is jdentical to the wording specified in
40 CFR part 28095(d) as such regulations
wera constituted on the date shown imme-
diately below.

[Signature}

[Name]

[Titleld

[Data]

(e) If an owner or cperator using the
test to provide financial assurance
finds that he or she no lohger meets
the requirements of the financial test
based on the year-end financial state-
ments, the owner or operator must ob-
tain alternative coverage within 150
days of the end of the year for which fi-
nancial statements have besn prepared.

{f) The Director of the Implementing
agency may reguire reports of financial
condition at any time from the owner
or operator, and/or guarantor. If the
Director finds, on the basis of such re-
ports or other information, that the
awner or operatar, and/or guarantor, no
longer meets the financial test require-
ments of §280.95(b)y or (c¢) and (d), the
owner or oparator must obtain alter-

nate coverage within 30 days after noti- .

fication of such a finding,

(g) If the owner or operator fails to
obtain alternate assurance within 150
days of finding that he or she no longer
meets the requirements of the finan-
clal test based on the year-end finan-
clal statements, or within 30 days of
notification by the Director of the im-
plementing agency that he or she no
longer meeots the requirements of the
financial test, the owner or operator
must notify the Director of such fail-
ure within 10 days.

§280.98 Guarantee.

{a) An owner or operator may satisfy
the requirements of §280.93 by obtain-
ing a guarantee that conforms to the
regiirements of this section. The guar-
antor must bhe:

(1) A firm that (1} possesses & ¢ontrol-
ling infersst in the owner or operator;
(ii) possesses a controlling interest in a

40 CFR Ch, | {7-1-12 Edition)

firm described under paragraph (a)(1){i}
of this section; or, (iil) is controlled
through stock ownership by a common
parent firm that possesses a control-
ling interest in the owner or operator;
or,

2y A firm engaged in a substantial
business relationship with the owner or
oparator and issuing the guarantee as
an act incident to that business rela-
tionship.

{0) Within 120 days of the close of
each financial reporting year the guar-
antor must demonstrate that it meets
the financial test coriteria of §280.95
based on year-end financial statements
for the latest completed financial re-
porting year by completing the letter
from the chief financial officer de-
seribed in §280.95(d) and must deliver
the letter to the owner or operator. If
the guarantor fails to mest the require-
ments of the financial test at the end
of any financial reporting year, within
120 days of the end of that financial re-
porting wear the gnarantor shall send
by certified mail, before cancelation
or nonrenewal of the guarantee, notlce
to the owner or operator. If the Direc-
tor of the implementing agency noti-
fies the guarantor that he no longer
meets the regquirements of the finan-
clal test of §280.95 (b) or (¢} and {d), the
guarantor must notify the owner or op-
erator within 10 days of recelving such
notification from the Divector. In both
cases, the guarantee will terminate no
less than 120 days after the date the
owher or operator recelves the notifica-
tion, as evidenced by the return re-
ceipt, The owner or operator must ob-
taln alternative coverage as specified
in §2806.110(c).

{¢) The guarantee must be worded as
follows, except that instructions in
brackets are to be replaced with the
relevant information and the brackets
deleted:

CGUARANTEE

Guarantee made this [date] by [name of
guaranteeing entityl, & business entity orga-
nized uitder the laws of the state of fnams of
stats], herein referred to as guarantor, to
[the state tmplementing agenoy] and to any
and all third parties, and obligees, on behalf
of [owner or operator] of [business address].
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Recitals.

(1) Guarantor meats or exceeds the finan-
cial test criteria of 40 CFR 280.95 (b) or {¢)
and {d) and agrees to comply with the re-
auirements for guarantors as specified in 40
CFR 280.86(h).

(2) [Owner or operator] owns or operates
the following underground storage tank(s)
covered by this guarantee: [List the number
of tanks ab each facility and the name(s) and
address{es) of the facllity(ies) where the
tanks are located. If more than one instru-
ment Is used to assure different tanks at any
one facitity, for each tank covered by this in-
strument, iist the tank identification num-
ber provided in the notification submitted
pursuant to 46 COFR 280,22 or the cor-
responding state requirement, and the name
and address of the facility.] This guarantese
asakisfles 40 CFR part 280, subpart H reguire-
ments for assuring funding for [insert: “tak-
ing corrective action™ andfor “compensating
third parties for bodily injmy and property
damaga caused by either *‘sudden accl-
dental releases™ or ‘“‘nonsudden accidental
releases” or “acoldental rveleases”; if cov-
erage is different for different tanks or loca-
tions, indicate the type of coverags applica-
ble to each tank or location] arlsing from op-
erating the above-identified wunderground
storage tank(s) in the amount of finsert dol-
lar amount] per ocourrence and [insert dellar
amount] annual aggregate,

(3) [Insert appropriate phraso: “On behalf
of our subsidiary” (if guarantor Is corporate
parent of the owner or aperatory; “On behalf
of our affiliate”™ (if guarantor is a related
firm of the owner or oporator); or “Incident
to our business relationship with» {f guar-
antor is providing the guarantee as an inci-
dent to a substantial business relationsiip
with owner or operator)] [owner or operator},
guarantor guarantees to [implementing
agencyl and to any and all third parties that:

In the avent that [owner or operator] fails
to provide alternative coverage within 60
days after receipt of a notice of cancellation
of this guarantee and the [Director of the
implementing agency] has determined or
suspects that a release has occurred &t an
underground storage tank ecovered by this
guarantee, the guarantor, upon instruetions
from the [Director], shall fund a standby
trast fund in accordance with the provisions
of 40 OFR 280.108, in an amount not to excsed
the coverags limits specified abovae,

In the event that the [Director] detelmines
that [owner or operator] has failed to per-
form corrective action for releases arising
ot of the operation of the above-identified
tankés) In accordance with 40 CFR part 280,
subpart F, the guarantor upon written in-
structions from the [Director] shall fund a
standby trust in accordahce with the provi-
sions of 40 CFR 280.108, in an amount not to
excead the coverage limits specified above.

§280.96

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by [*'sudden’
and/or ‘'nonsudden®] acocidential reieases
arising from the operation of the above-iden-
tifted tank(s), or fails to pay sn amount
agreed to In setblement of & olaim arising
from or alleged to arise from such injury or
damage, the guarantor, upon written in-
struaotions from the [Director], shall fund a
standby trust in accordance with the provi-
sions of 40 CFR 280.108 to satisfy suoh judg-
meni{s), award(s), or seitlement agree-
ment{s) up to the limits of coverage spacifled
above.

{4) Guarantor agrees that if, at the end of
any fiscal year before cancellation of this
guarantes, the guarantor fails to meet the fi-
nancial test criteria of 40 CFR 280.95 (b) or
(e} and (d), guarantor shall send within 120
days of such fallure, by certified mail, notice
to fowner or operator]., The guarantee will
terminate 120 days from the date of receipt
of the notice by [owner or operator], as evi-
denced by the return receipt.

(5} Gunarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptey), 1.5, Code naming guarantor as
dabtor, within 10 days after commencement
of the proceeding.

{6} OCuarantor agrees to remain bound
under this guarantee notwithstaanding any
modification or alteration of any obligation
of {owner or operator] purssant to 40 CFR
part 280,

(7)) Guarantor agrees t¢ remaln bound
under this guarantee for so long as {owner or
operator] must comply with the applicabls
financial responsibility requirements of 40
CFR part 280, subpart H for the above-identi-
fied tank(s), except that guarantor may can-
cal this guarantes by sending notice by cer-
tified mail to [owner or operator], such can-
cellation to become effective no earlier than
120 days after receipt of such notice by
[ownsr or operator], as evidenced by tha re-
turn receipt.

(8) The guarantor’s obligation deoes not
apply to any of the following:

{a) Any obligation of [Insert owner or oper-
ator} wnder a workers' compensation, dls-
abillty benefits, or -unemployment -com-
pensation law or other similar law;

(b) Bodily injury to an employes of [insert
owner or operator] arising from, and in the
course of, employment by [insert owner or
operator];

(o) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aireraft, motor
vehicle, or wateroraft;

(d) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupled by [insert
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owner or operator] that is not the dlrect re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bodlly damage or property damage for
which [Insert owner or operator] is oblgated
to pay damages by reason of the assumption
of lability in a contract or agreement other
than a contract or agreement entered into to
meet the reguirements of 40 CFR 280.93.

(8) Guarantor expressily waives notice of
acceptance of this guarantee by {the imple-
menting agency], by ahy or all third parties,
or by [owner or operator].

I hereby certify that the wording of this
guarantes is identical to the wording speei-
fied in 40 CFR 280.96(c) as such regulations
were constituted on the effective date shown
immediately below.

Effective date:

[Name of guarantor]

[Arnthorized signature for gunarantor]
[Name of person signing)

[Title of person signing]

Signature of witness or notary:

(d) An owner or operator who uses a
gunarantes to satisfy the reguirements
of §280.93 must establish a standby
trast fund when the guarantee is ob-
tained. Under the terms of the guar-
antee, all amounts paid by the guar-
antor ander the guarantee will be de-
posited directly Into the standby trust
fund in accordance with instructions
from the Director of the implementing
agency under §280.108. This standby
trust fund must meet the requirements
specified in §280.103.

§280.97 Insurance and risk retention
group coverage.

(a) An owner or operator may satisfy
the requirements of §290.93 by obtain-
ing Hability insurance that conforms
to the regulrements of this section
from a qualified insurer or risk reten-
tion group. Such insurance may be in
the form of a separate insurance policy
or an endorsement to an existing insur-
ance policy.

(b} Rach insurance policy must he
amended by an endorsement worded as
specified in paragraph (B)(1) of this sec-
tion, or evidenced by a certificate of
Insurance worded as specified in para-
graph (b)(2) of this section, except that
instructions in brackets must be re-
placed with the relevant information
and the brackets deleted:

{1} Endorsement
Name: [name of each covered location]

40 CFR Ch. | (7-1-12 Edition)

Address: [address of each covered locatlon]

Policy Number: o
Period of Coverage: [current policy peried]

Name of [Insurer or Risk Retention Groupl:

Address of [Insurer or Risk Retention
Group}:

Name of Tusured:

Address of Insured:

BNDORSEMENT:

1. This endorsement certifies that the pol-
icy to which the endorsement is attached
provides Iability Insurance covering the fol-
lowing underground storage tanks:

[List the number of tanks at each facility
and the name(s) and address(es) of the fa-
cility(ies} where the tanks are located. If
more thap one instrument is used to as-
sure different tanks at any ons facilty,
for each tank covered by this instrmu-
ment, list the tank identification num-
ber provided in the notification sub-
mitted pursuant to 40 CFR 280.22, or the
corresponding state requirement, and the
nama and address of the facility.]

for [insert: “taking corrective action” and/or
“compensating third parties for bodily in-
jury and property damage caused by either
“sudden acecidental releases” or “nonsudden
acoldental releases™ or “accldental re-
leases™; In aecordance with and subject to
the Hmits of liability, exolusions, conditions,
and other terms of the policy; If coverage is
different for different tanks or locations, in-
dicate the type of coverage appleable to
sach tank or locatlon] arising from oper-
ating the underground storage tank{s} iden-
tified above.

The limits of Hability are [insert the dollar
amount of the “each ocourrence” and *‘an-
nual aggregate” limits of the Insurers or
Group’s liability; if the amount of coverage
is different for different types of coverage or
for different underground storage tanks or
locations, indicate the amount of coverage
for each type of coverage and/or for each un-
derground storage tank or location], exelu-
sive of legal defense costs, which are subject
to a separate limit under the policy, This
coverage 1s provided under [polley number].
The effective date of satd policy is [datel.

2. The Insurance afforded with respect to
awch occurrences is subject to all of the
terms and conditions of the policy; provided,
however, that any provislons inconsistent
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with subsections (a) through (¢) of this Para-

graph 2 are hereby amended to conform with

subsections {a) through {(e);

a. Bankruptey or insolvency of the insured
shall not relieve the [“'Insurer” or “Group'}
of its obligations under the policy to which
this endorsement is attached.

b. The [“Insurer” or “Group’) is liable for
the payment of amounts within any deduct-
ible applicable to the policy to the provider
of corrective action or a damaged third-
party, with a right of relmbursement by the
ingured for any such payment made by the
[*“Insurer” or ‘‘Group"]l. This provision does
not apply with respect to that amount of any
deductible for which coverage is dem-
onstrated nunder ancther mechanism or com-
bination of mechaniams as specified in 40
CFR 280.95-280.102.

¢. Whemever requested by [a Director of an
implementing agency], the [“Insurer” or
“Group'] agrees to furnish to [the Dirvestor]
a signed duplicate original of the policy and
all endorsements,

d., Cancellation or any obher termination of
the insurance by the [*Iasurer’ or “Group™),
except for non-payment of premiom or mis-
representation by the insured, will be effec-
tive only upon written notice and only after
the expiration of 80 days after a copy of such
writfen notice is received by the Insured.
Cancellation for non-payment of premium or
misrepresentation by the insured will be ef-
fective only upon written notice and only
after expiration of a minimum of ¢ days
after a copy of such written notice is re-
celved by the insuvred.

[Insert for claims-made policies:

e. The insurance covers claims otherwise
covered by the policy that are reported to
the [“Insurer” or “Croup"] within six
months of the effective date of cancellation
or nan-renewal of the polioy except where
the new or renewed policy has the same ret-
roactive date or a refroactive date earlier
than that of the prior poliocy, and which arise
out of any covered ooccurrence that com-
menced after the policy retroactive date, if
applicable, and prior to such policy renewal
or termination date. Olaims reported during
such extended reporting perlod are subiect to
the terms, conditions, limits, inoluding Hm-
its of liability, and exclusions of the policy.]

I hereby certify that the wording of this
instrument is identical to the wording In 40
CFR 280.87(b)(1) and that the [“Insurer’ or
“Group’] Is [“licensed to transact the busi-
neass of insuranass or eligible to provide insur-
ance as an excess or sarplus lines insurer in
one or more states™].

[Signature of authorized representative of
Insurer or Risk Retentlon Group]

[Name of person signing)

[fTitle of person signing], Authorized Rep-
resentative of [namse of Insurer or Risk Re-
tention Croup]

[Address of Representative]

§280.97

{2y Certificate of Insurance
Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:

Endorsement (if applicable):
Period of Coverage: [current poliay period]

Name of {Insurer or Risk Retention Groupl:

Address of [Insurer or Risk Retention

Groupl:

Namea of Insured:

Address of Insured:

Cartification:

1. [Name of Insurer or Risk Retention
Groupl], {the “Insurer' or *Group'], as iden-
tiffed above, hereby certifies that it has
issued liability insurance covering the fol-
Towing underground storage tank(a):

[List the number of {anks at each facility
and the name(s) and address(es) of the fa-
cility(ies) where the tanks are loeated. If
more than one instrument is used to as-
sure different tanks at any ons facllity,
for each tank covered by this instru-
ment, Hst the tank identification num-
ber provided in the notification sub-
mitted pursuant to 40 CFR 280.22, or the
corresponding state requirement, and the
name and addreas of the facility.]

for [insert: “taking corrective action™ and/or
“aompensating third parties for bodily in-
jury and property damage caused by either
“sudden acecidental releases® or “nonsudden
accldental releases” or “accldental re-
leases; in accordance with and subieet to
the Hmits of Habllity, exclusions, conditions,
and other terms of the policy; if coverage is
different for different tanks or locations, in-
dicate the type of coverage applicable to
gach tank or location] arising from oper-
ating the anderground storage tank(s) iden-
tified above.

The limits of Habllity are (insert the dollar
amount of the ‘“each occurrence” and ‘‘an-
nual aggregate'’ lmits of the Insurer's or
CGroup’s liability; if the amount of coverage
s different for different types of coverage or
for different underground storage tanks or
locations, indicate the amount of coverage
for each type of coverage andfor for each un-
derground storage tank or location], exclu~
slve of legal defense costs, which are subjeot
to a Beparates limit under the policy. This
coverage is provided under [policy number].
The effective date of sald policy is [date].
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2. The [“Insurer” or “Group”] further cer-
tifies the foltowing with respect to the insar-
ance desoribed in Paragraph }:

a. Bankruptey or insolvency of the insured
shall not relieve the [“Insurer” or “Group’]
of its obligations under the policy to which
this certificate applies.

b. The [“Insurer™ or “Group’l 1s llable for
the payment of amounts within any deduot-
ible applicable to the policy to the provider
of corrective action or a damaged third-
party, with a right of refmbursement by the
insured for any such payment made by the
[“Insurer’ or “‘Group”]. This provision does
not appiy with respect to that amount of any
deductible for which coverage is dem-
ongtrated under another mechantsm or com-
bination of mechanisms as specified in 40
CFR 280.95-2806.102.

o. Whenever requested by {a Director of an
implementing agenoy], the [“Insurer™ or
Yi3roup”’] agreas to furnish to [the Dirsotor]
a signed duplicate original of the policy and
all endorsements.

d. Cancellation or any other termination of
the insurancs by the [*Insurer*' or “*Group”],
except for non-payment of preminvm or mis-
representation by the insured, will ve effec-
tive only upon weitten notice and only after
the expiration of 60 days after a copy of such
written notice is received by the insured,
Cancellation for non-payment of premium or
misrepresentation by the insured will be ef-
fegtive oniy upon written notics and only
after expivation of a minimum of 10 days
after a copy of such written notice I8 re-
ceived by the insured.

{Ingert for claims-made policies:

e. The insurance covers claims otherwise
covered by the polioy that are reported to
the [“Insurer' or *“Croup™} within six
months of the effective date of cancellation
or non-renewal of the polcy except where
the new or renewed polioy has the same ret-
roactive date or a retroactive date earlier
than that of the prior policy, and which avise
ous of any covered occurrence that com-
menced after the policy retroagtive date, if
applicable, and prior to such policy renewal

ar termination date. Claims reported during

suoh extended reporting perlod are subject to
the terms, conditions, limits, inetuding Hm-
its of iiability, and exclusions of the poliay.]
I hereby certify that the wording of this
instrument 1s Identical to the wording in 40
CFR 280.97(b)(2) and that the [*Insurer” or
“@roup] is [Flicensed fo bransact the busl-
ness of insurance, or eligible to provide in-
surance as an excess or surplus lines insarer,
in one or more states].
[Signature of authorized representative of
Insurer]
[Typs namael
[Titla], Authorized Representative of [name
of Insurer or Risk Retention Group]
[Address of Rapresentative]

40 CFR Ch. | (7-1-12 Edition)

{¢) Bach Insurance policy must be
issued by an insurer or a risk retention
group that, at a minimum, Is Icensed
to transact the business of tnsurance or
eligible to provide insurance as an ex-
cess or surplus lines insurer in one or
more states.

[53 FR 43370, Oct. 26, 1988, as amended at 54
FR 47081, Nov, 9, 1889]

§280.98 Surety bond.

{a) An owner or operator may satisfy
the reguirements of §280.93 by obtain-
ing a surety bond that conforms to the
requirements of this section. The sur-
ety company issuing the bond must be
among those llsted as acceptable sure-
ties on federal bonds in the latest Cir-
cular 570 of the U.8. Department of the
Treasury.

(1) The surety bond must be worded
as follows, except that instructions in
brackets must be replaced with the rel-
evant information and the brackets de-
latead:

PERFORMANGCE BOND
Date bond exeouted:

Perlod of coverage:
Principal: [legal name and business address
of awner or operator]

Type of organization: [nsert “Individual,”
“joint venturea,” “parthership,™ or “corpora-
tlon’']

State of Incorporation (if applieable):

Burety(ies): [name(s) and business ad-

dress{es))]

Scope of Coverage: [List the number of tanks
at each faoility and the name(s) and ad-
dress(as) of the facility(ies) where the Ganks
are located. If more than ons instrument is
used to assure different tanks at any one fa-
cility, for each tank covered by this Instru-
ment, Hat the tank jdentification number
provided in the notification sabmitted pursu-
ant to 40 CFR 280.22, or the corresponding
state raquirement, and the name and address
of the facility. List the coverage guaranteed
by the bond: *‘taking corrective action" and/
or “compensating third parties for bodily.in-
jury and property damage caused by either
“sudden acocidental releases” or “nonsudden
accidental releasea™ or *‘accidental releases™
“arlsing from operating the underground
storage tank'*).
Penal sums of bond:
Per ocourrence §

Annual aggregate §

Surety'a bond number:
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Know All Persons by These Presents, that
we, the Prinecipal and Surety{ies), hereto are
firmly bound to [the implermenting agencyl,
in the above penal sums for the payment of
which we bind ourselves, our heirs, execu-
tors, administrators, successors, and assigns
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sums jointly and severally only for the
purpcee of allowlng a joint action or actions
against any or all of us, and for all other pur-
poses each Sureby binds itseif, jolntly and
severally with the Principal, for the pay-
ment of such sums only as is set forth appo-
site the name of such Surety, buf if no limit
of Habllity 1s indicated, the limit of Hability
shall be the fall amount of tha penal sums,

Whereas sald Prineipal is required under
Subtitle I of the Resouwrce Conservation and
Recovery Act {HCRA), as amended, to pro-
vide financial assuvance for [insert: “taking
corrective action” andfor ‘‘compensating
third parties for bodily ininry and property
damage caused by” either “sudden acci-
dental releases”™ or “nonsudden accidental
releases” or “acoldental releases”; if cov-
srage ls different for different tanks or loca-
tions, indicate the type of coverage applica-
ble to each tank or locatlon] arising from op-
erating the underground storage tanks iden-
tified above, and

Whereas said Prinoipal shall establish a
standby trust fund as Is required when a sur-
ety bond is used to provide such financial as-
SUranas;

Now, therefora, the conditions of the obli-
gation are such that if the Principal shail
faithfully [“take corrective aoction, in ac-
cordance with 46 CFR part 280, subpart F and
the Director of the state Implementing agen-
cy's instructions for,” andf/or *‘compensate
injured third parties for bodlly injury and
property damage caused by either “sudden*
o> “nonsudden” or *sudden and nonsudden™]
acoldental releases srising from operating
the tank(s) indentified above, or if the Prin-
olpal shall provide alternate finanolal assar-
ance, as specified in 40 CFR part 280, subpart
H, within 120 days affer the date the notice
of cancellasion ia recsived by the Prinaipal
from the Surety(ies), then this obligation
ghall be null and vold; otherwise it is to re-
main in full force and sffect.

Such obligation does not apply to any of
the following:

(a) Any obligation of [insert owner or oper-
ator] uvnder a workers' compensation, dis-
ability benefits, * or - uwnemployment com-
pensation law or other similar law;

(b) Bodily injury to an employee of [insert
owner or operator] arising from, and in the
course of, employment by [insert owner or
operator];

(¢} Bodlly Injury or property damage aris-
ing from the ownership, maintenance, use, or

§280.98

entrustment to others of any aircraft, motor
vehicle, or wateroraft;

{d} Property damage to any property
owned, rented, loaned to, In the care, cus-
tody, or contrel of, or occcupied by [insert
owner or operator] that is not the direoct re-
sult of & release from a petroleum under-
ground storage tank;

(e) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumpiion
of Habllity in a contract or agreement other
than & contract or agreement entered into to
meetb the requirements of 40 CFR 2806.93. .

The Surety{les) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above,

Upon notification by [the Director of the
implementing agency) that tha Principal has
falled to [**take corrective action, in accord-
anee with 40 CFR part 280, sabpart ¥ and the
Director's instructions,” andfor “compensate
injured third parties™] as guaranteed by this
bond, the Surety(ies) shall either perform
[“eorrective action in accordance with 40
CFR part 280 and the Director's instruc-
tlons,” andfor “third-party liability com-

. pensation™] or place funds in an amount up

to the annual aggregate penal sum into the
standby trust fund as directed by [the Re-
gional Adiministrator or the Director] under
40 CFR 280.108.

Upon notifteation by [the Director] that
the Principal has failed to provide alternate
financial assurance within 60 days after the
date the notice of cancellation is received by
the Principal from the Suretwy{ies) and that
[the Director] has detéermined or suspects
that 2 release has occurred, the Surety(ies)
shall place funds In an amount not exceeding
the annual aggregate penal sum into the
standby trust fund as directed by [the Direc-
tor] under 40 CFR, 280.108.

The Surety{ies} hereby waive(s) notifica-
tion of amendments to applicable laws, stat-
ubes, rules, and regulations and agrees that
no stteh amendment shatl in any way allevi-
ate 1ts (their) obligation on this bond.

The Habiltty of the Surety(ies) shall not be
discharged by any paymenb or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
annual aggregate to the penal sum shown oh
the face of the bond, but In no event shall
the obligation of the Surety(ies) hereunder
exceed the amount of said annual aggregabs
penal sum. :

The Buraety{ies) may cancel the bond by
sanding notice of cancellation by certiflied
mail to the Prineipal, provided, however,
that cancellation shall not occar during the
120 days beginning on the date of receipt of
the notice of cancellation by the Prinecipal,
as evidenced by the return receipt. -

The Principal may terminate this bond by
sending written notice to the Surety(les).
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In Witness Thereof, the Prineipal and Sur-
ety{les) have executed this Bond and have af-
fixed their seals on the date set forth above.

The persons whose signatures appear below
heraby certify that they are authorized to
execnie this surety bond on behalf of the

Principal and Surety{ies) and that the word-.

ing of this surety bond is identical to the
wording specified in 40 CFR 280.98(b) as such
regulations were constituted on the date this
bond was execuated,

Principal

FSignaturalsyl
[Names{s)]
[Title(s)t
[Corporate seal]

Corporate Surety(ies)

[Narme and addresst
© [State of Incorporation:
[Liability limit: §
[Signatare(s)}
[Names(s) and sitle¢s)]
[Corporate seal]
[For every co-surety, provide signature(s),
corporate seal, and other Information in the
same manner as for Surety above.]

Bond premivm: §

{¢) Under the terms of the bond, the
surety will become lable on the bond
obligation when the owner or operator
falls to perform as guaranteed by the
bond. In all cases, the surety's lHability
is Iimited to the per-occurrence and an-
nual aggregate penal sums.

(dy The owner or opsrator who uses a
surety "bond to =satisfy the require-
ments of §280.93 must establish a
standby trust fund when the surety
bond is acquired. Under the terms of
the bond, all amounts paid by the sur-
ety under the bond will be deposited di-
rectly into the standby trust fund in
acecordance with Instractions from the
Director under §280.108. This standby
trust fund must meet the requirements
specified in §280,103.

$280.99 Letter of credit.

{a) An owner or operator may satisfy
the requirements of §280.93 by obtain-
ing an irrevocable standby letter of
credit that conforms to the reguire-
ments of this section. The issuing in-
stitution must be an entity that has
the authority te issue letters of credit
in each state where used and whosse let-
ter-of-credit operations are regulated
and examined by a federal or state
agency.

40 CFR Ch. | (7-1-12 Edition)

(b) The letter of credit must be word-
ed as follows, except that instructions
in brackets are to be replaced with the
relevant information and the brackets
deleted:

IRREVOCABLE STANDBY LETTER OF CREDIT

[Name and address of issuing institutlon]
[Name and address of Director(s) of state im-
plementing agency(ies)]

Dear Sir or Madam: We hereby establish
our Irravaocable Standby Letter of Credit No.
in your favor, at the request and for
the account of [owner or cperator name] of
faddress] up to the aggregate amount of [in
words] U.8. dollars ($finsert doliar amount]),
avallable upon presentation Hnsert, if more
than one Director of a state implementing
agenoy 1s a beneficiary, “by any ons of you'']
of

(1) your sight draft, bearing reference to
this letter of eredit, No. ___ , and

@) your signed statement reading as fol-
lows: "1 certify that the amount of the draft
is payable persuant to regulations Issned
under authority of Subtitle I of the Resource
Conservation and Recovery Aot of 1976, as
amended.”

This letter of oredit may be drawn on to
cover [insert: “taking corrective action®
and/or “compensating third parties for bod-
{ly injury and property damage caused by”
either “sudden acoldental releases” or ‘‘non-
sudden acoldental releases™ or ‘‘accidental
releases”] avising from operating the under-
ground storage tank(s) identified below in
the amount of [in words] $finsert dellar
amount} per cccourrence and [in words]
${insart dollar amount] annual aggregate:

[List the number of tanks at each facility
and the pame(s) and address(es) of the faoll-
itw{ias) wheare the tanks are located. If more
than one instrament is used to assure dif-
ferent tanks ai any one facility, for each
tank covered by this instrument, Hst the
tank ldentification number provided in the
notiftcation submitted pursuant to 46 CFR
280.22, or the corresponding state require-
ment, and the name and address of the faocil-

C ity

The letter of eredit may not be drawn on to
cover any of the following:

(a) Any obligation of Finsert owner or oper-
ator] under a workers’ compensation, dis-
ability benefits, or unemployment com-
pensation law or other similar law;

(b) Bodily injury to an employee of [insert
owner or cperator] arising from, and in the
course of, employment by {insert owner or
operatord; .

{¢) Bodlly Injury or property damage arls-
ing from the ownership, maintenance, use, or
entrustment to others of any aireraft, motor
vehicle, or watercraft;
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(d) Property damage to any property
owned, rented, loaned to, in the care, cus-
tody, or control of, or occupied by [insert
owner or operator] that is not the dirsot re-
sult of a releass from a pstroleum under-
ground storage tank;

(e) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of Hability in a contract or agreement other
than a contract or agreement entered into to
meet the regelraments of 40 CFR 280.93.

This letter of credit is effective as of {date]
and. shall expire on [datel, but such expira-
tlon date shall be automatically extended for
a perlod of [at least the length of the origl-
nal term] on [expiration date} and on each
successive expiration date, unless, at least
120 days before the curent expiration date,
we notify {owner or operator} by certified
mail that we have decidaed not to extend this
letter of eredit beyond the current explra-
tion date. In the event that {owner or oper-
ator] is so notified, any unused portion of
the oredit shall be available upon presen-
sation of your sight draft for 120 days after
the date of receipt by [owier or operator], as
shown on the signed return regsipt.

Whenever this letter of oredit is drawn on
under and in compliance with the terms of
this eredit, we shall duly honor such draft
upon presentation to us, and we shall deposit
the amouant of the draft directly into the
standby trust fund of [owner or operator} in
accordance with your instructions.

We cortify that the wording of this letter
of credit is identical to the wording specified
in 40 CFR 280.99(b} as such regulations were
constituted on the date shown immediately
below.

[Siznaturefs) and titles) of official(s) of
issuing institution]
[Date]

This oredit 1s subjeot to [insert “the most
racent edition of the Tniform Customs and
Practice for Documentary Credits, published
and copyrighted by the International Cham-
bear of Commerce,” or “the Uniform Comimer-
cial Code®], .

(c) An owner or operator who uses a
letter of credit to satisfy the reguire-
ments of §280.93 must also establish a

standby trust fund when the letter of

credit is acguired. Under the terms of

the letter of credit, all amounts paid

pursuant to a draft by the Director of
the implementing agency will be depos-
ited by the issuing Institution directly
into the standby trust fund in accord-
ance with instructions from the Biree-
tor under §280.108. This standby trust
fund must meet the reguirements.spec-
ified in §280.103.

§280.100

(d) The letter of credit must be frrev-
ocable with a term specified by the
issuing institution, The letter of credit
must provide that credit be automati-
cally renewed for the same term as the
original term, unless, at least 120 days
bhefors the current expiration date, the
issulng institution notififes the owner
or operator by certifted mail of its de-
cision not to renew the letter of credit.
Under the terms of the letter of credit,
the 120 days will begin on the date
when the owner or operator recselves
the notice, as evidenced by the return
receipt.

[63 FR 37194, Sept. 23, 1588, as amended at 59
FR 29560, June 10, 1994]

§280.100 Use 6f state-required mecha-
nism,

(&) For underground storage tanks lo-
cated in a state that does not have an
approved program, and where the state
requires owners or operators of under-
ground storage tanks to demonstrate
financlal responsibility for taking cor-
reciive action and/or for compensating
third parties for bodily injury and
property damage, an owner or operator
may use a state-reaulred financial
mechanism to meet the requirements
of §280,93 if the Regional Administrator
determines that the state mechanism
is at least equivalent to the financial
mechanisms specified in this subpart.

{b) The Regional Administrator wiil
evaluate the equlvalency of a state-re-
quired mechanism prinelpally In terms
of: certainty of the availabllity of
fands for taking corrective action and/
or for compensating third parties; the
amount of funds that will be made
available; and the types of costs cov-
ered. The Regional Administrator may
also consider other factors as is nee-
essary. : : o

(c) The state, an owner or opsrator,
or any other interested party may sub-
mit to the Reglonal Administrator a
written petition requesting that one or
more of the state-reqguired mechanisms
be considered acceptable for meeting
the requirements of §280.93. The sub-
mission must include copies of the ap-
propriate state statutory and regu-
latory requirements and must show the
amount of funds for corrective action
and/or for compensating third parties
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assured by the mechanism(s). The Re-
gional Administrator may require the
petitioner to submit additional infor-
mation as is deemed necessary to make
this determination. -

(d) Any petition under this section
may be submitted on behalf of all of
the state’s underground storage tank
owners and operators,

(e) The Regional Administrator will
notify the petitioner of his determina-
tion regarding the mechanism’s accent-
ability in leu of financial mechanisms
specified in this subpart. Pending this
determination, the owners and opera-
tors using such mechanisms will be
deemed to be in compliance with the
requirements of §286.93 for wunder-
ground storage tanks located in the
state for the amounts and types of
costs covered by such mechanisms.

{53 FR 43370, O¢b. 26, 1988; 63 FR 51274, Dec.
21, 1988]

§280.101 State fund or other state as-
suirance.

(a) An owner or operator rhay satisfy
the reguirements of §280.93 for under-
ground storage tanks located in &
state, where BPA is administering the
requirements of this subpart, which
assures that monies will be available
from a state fund or state assurance
program to cover costs up to the limits
specified in §280.93 or otherwise assures
that such costs will be paid if the Re-
gional Administrator determines that
the state’s assurance is at least eguiva-
lent to the financial mechanisms speei-
fied in this subpart.

(b) The Reglonal Administrator will
evaluate the equivalency of a state
fund or other state assurance prin-
cipally in terms of: Certainty of the
availability of funds for taking correc-
tive action and/or for compensating
third parties; the amount of funds that
will be made available; and the types of
costs covered, The Reglonal Adminis-
trator may also consider other factors
as is necessary.

() The state must submit to the Re-
glonal Administrator a description of
the state fund or other state assurance
to be supplied as financial assurance,
along with a list of the classes of un-
derground storage tanks to which the
funds may be applied. The Regional Ad-
ministrator may require the state to

40 CFR Ch. | (7-1-12 Edition)

submit additional information as is
deemed necessary to make a deter-
mination regarding the acceptability
of the state fund or other state assur-
ance. Pending the determination by
the Regional Administrator, the owner
or operator of a covered class of USTs
will bs deemed to be in compliance
with the requirements of §280.93 for the
amounts and types of costs covered by
the state fund or other state assurancs,

(d) The Regional Administrator will
notify the state of his determination
regarding the acceptability of the
state’s fund or other assurance in lleu
of financlal mechanlsms specified in
this subpart. Within 60 days after the
Reglonal Administrator notifies a state
that a state fund or other state assur-
ance is acceptable, the state must pro-
vide to each owner or operator for
which 1t is assuming financial responst-
bility a letter or certificate deseribing
the nature of the state’s assumption of
responsibility. The letter or certificate
from the state must inelude, or have
attached to it, the following informa-
tion: the facility’s name and address
and the amount of funds for corrective
action and/or for compensating third
parties that is assured by the state.
The ownsr or operator must maintain
this letter or certificate on file as proof
of financial. responsibility in accord-
ance with §280.107(b)(5).

§280,102 Trust fund,

{a) An owner or operator may sabisfy
the requirements of §286.53 by estab-
lishing a trust fund that conforms to
the requirements of this section. The
trustee must be an entity that has the
aunthority ta act as a trustee and whose

‘trust operations are regulated and ex-

amined by a federal agency or an agen-
oy of the state in which the fund is es-
tablished. :

(b} The wording of the trust agree-
ment must be identical o the wording
specified in §280.103(b)(1), and must be
accompanted hy a formal certification
of acknowledgement as specified in
§280.103(b)(2).

{¢) The trust fund, when established,
must be funded for the full required
amount of coverage, or funded for part
of the reqaired amount of coverage and
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used in combination with other mecha-
nism{g) that provide the remaining re-
guired coverage.

(d) If the value of the trust fund is
greater than the required amount of
coverage, the owner or operator may
submit a written reguest to the Direc-
tor of the implementing agency for re-
laase of the excess.

(e) If other financial assurance as
specified in this subpart is substituted
for all or part of the trust fund, $he
owner or operator may submit a writ-
ten request to the Director of the im-
plementing agency for release of the
8X0Ess.

{f) Within 80 days after recelving a
request from the owner or operator for
rolease of funds as specified in para-
graph {d) or {e) of this section, the Di-
rector of the implementing agency will
instruct the trustee to release to the
owner or operator such funds as the Di-
rector specifies in writing.

§$280,103 Standby trust fund.

{a) An owner or operator using any
one of the mechanisms authorized by
$§280.96, 280.98, or 280.89 must establish
2, standby trust fund when the mecha-
nism 1s aeguired. The trustee of the
standby trust fund must be an entity
that has the authority to act as a
trustes and whose trust operations are
regulated and examined by a Federal
agency or an agency of the state in
which the fund is established,

(b)(1) The standby trust agresment,
or trust agreement, must be worded as
follows, except that instructlons in
hrackets are to be replaced with the
~ relevant information and the brackets
delated:

TRUST AGREEMENT

Trust agreement, the *“Agreement,”’ an-
tared into as of [date] by and between [hame
of the owner or operator], a [name of state]
[insert “corporation,” “partnership,” *‘asso-
ciation,” or “proprietorship”}, the *Grant-
or,” and [name of corporate trusteel, {insert
“Incorporated in the state of ?oor Ya
national bank”}, the “Trustes.”

Whereas, the United States Environmental
Protection Agency, “EPA,” an agency of the
Tnited States Government, has established
certain regulations applicable to the Grant-
or, requiring that an owner or operator of an
underground storage tank shall provide as-
surance that funds will be avallable when
needed for correctivé action and third-party

§280.103

compsnsation for bodily injury and property
damage caused by sudden and nonsudden ac-
cldental releases arising from the operation
of the anderground storage tank. The at-
tached Schedule A lists the number of tanks
at each facility and the name(s) and ad-
dresstes) of the facilty(ies} where the tanks
are located that are coveraed by the stand-
point trust agreemenst.

[Whereas, the Grantor has eleoted to estab-
lish [Insert either **a guarantes,” ‘‘surety
bond,* or “letter of credit™} to provide all or
part of such financial assurance for the un-
derground storage tanks identified herein
and is required tc establish a standby trust
fund able to accept payments from the in-
strument ¢(This paragraph is only applicable
to the standby trust agreement.)l;

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustes to be the brustee under this agree-
ment, and the Trustee is willing to act as
trustee;

Mow, thersefors, the Grantor and the Trust-
eo agree as follows:

Section I. Dafinitions

As used in this Agreement:

{a} The term ‘*Grantor™ means the owner
or operator who enters into this Agreament
and any successors or assigns of the Grantor.

(b} The term “Trustee” means the Trustee
wha enters into this Agreement and any suc-
cassor Trustea:

Section 2. Identification of the Financial
Assurance Mechanism

This Agreement pertains to the [identify
the financial assurance mechanism, either a
guarantee, suraty bond, or letter of oredit,
from which the standby trust fund is estab-
lished to receive payments (This paragraph
is only applicable to the standby trust agree-
ment. )l

Section 3. Establishment of Fund

The Grantor and the Trustee hereby estab-
lish a trust fund, the “Fund,” for the benefit
of [implementing agencyl. The Grantor and
the Trustee Intend that no thivd party have
access to the Fund except as hereln provided,
[The Fund is established initially as a stand-
by to receive payments and shall not consist
of any property.] Payments made by the pro-
vider of finanoclal assurance pursuané to {the
Director of the implementing agency’s} in-
struction are transferred to the Trustee and
are referrved to as the Fund, together with ail
earnings and profits thereon, less any pay-
ments or distributions made by the Trustee
pursuant to this Agreement. The Fund shall
be held by the Trustee, IN TRUST, as hereln-
after provided. The Trustes shall not ba re-
asponsible nor shall it undertake any respon-
sibility for the amount or adeguaocy of, nor
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any duty to colleet from the Grantor as pro-
vider of financial assurance, any payments
necessary Lo discharge any liability of the
Grantor established by {the state Iimple-
menting agenoy)

Section 4. Payment for ["'Corrective Action”™
and/or Third-Party Liability Claims”)

The Trustee shall make payments from the
Fund as [the Direstor of the {mplementing
agency] shall divect, in wriiing, to provide
for the payment of the costs of [nsert:
“taking corrsctive action’' and/or compen-
sating third parties for bodily injury and
property damage caused by either *‘sudden
accldental releases” or *‘‘honsudden acol-
dental releases™ o1 ‘‘accidental releases™]
arising from operating the tanks covered by
the finanelal assurance mechanism identi-
fied in this Agreement.

The Fund may not be drawn upon to cover
any of the following:

(a) Any obligation of Hinsert owner or oper-
ator] under a workers' compensation, dis-
ability %benefits, or unemployment <om-
pensation law or other similar law,

(b} Bodily injury to an employee of [insert
ower o1 operator] arising from, and in the
course of employment by [insert owner or
operator];

(¢} Bedily injury or property damage aris-
ing from the ownership, maintenancs, use, or
entrustment to others of any alreraft, motor
vehicle, o1 watereraft;

{d) Property damage to any property
owned, rented, Ioaned to, in the carae, ¢us-
tody, or coutrol of, or occupied by [insert
owner or operator] that is not the direct re-
sult of a release from a petroleuwm under-
ground storage tank;

{8} Bedily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assamption
of liability in a contract or agresment other
$han a contract or agresmant entered Into to
meet the requirements of 40 CFR 280.93,

The Trustes shall reimburse the Grantor,
or other persons as specified by [the Direc-
tor], from the Fund for correotive action ex-
penditures andior third-party liability
claims in such amounts as {the Director)
shall dirvect in writing, In addition, the
Trustee shall refund to the CGrantor such
amounts as {the Director] specifies in wrlit-
ing., Upon refund, such funds shall no longer
constitute part of the Fund as defined here-
. ’

Section 8, Paymenis Comprising the Fund

Payments made to the Trustee for the
Fund shall conaist of cash and seourities ac-
ceptable to the Trustes.

" Seciion 6. Tru.stee Management

The Trustes shail invest and reinvest the
principal and income of the Fund and keep
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the Fund invested as a singls fund, without
distinetion between principal and income, in
accordance with general Investment policles
and guidelines which the Grantor may com-
municate in writing to the TFrustee from
tlme to time, subject, however, to the nrovi-
slons of this Section. In Investing, rein-
vesting, exchanging, selling, and managing
tha Fund, the Trustes shall discharge his du-
ties with respect to the trust fund solely In
the interest of the beneficlaries and with the
carve, skill, prudence, and diligence under the
cireumstances then prevalling which persons
of prudence, acking in a like capasity and fa-
miilar with such matters, would use in the
conduct of an enterprise of a like character
and with Hke aims; except that:

(1) Securities or other obligations of the
Grantor, or any other owner or operator of
the tanks, or any of their affillates as de-
fined in the Investment Company Act of 1840,
as amended, 15 U.S.C. 80a-2(a), shall not be
acquired or held, unless they are securities
or other abligations of the federal or a state
government:;

{i1) The Trustes is authorized to Invest the
Fund in time or demand deposits of the
Trustes, to the extent insured by an agenoy
of the federal or state government; and

{111y The Trustee is authorized to hold cash
awalting investment or distribution”
gninvested for a reasonable time and with-
out llability for the payment of interest
thereon. '

Section 7. Commingling and Invesiment

The Trustee fs expressly authorized in {ts
disoretion:

(a) To transfer from tlme to time any or
all of the assets of the Fund to any common,
cormmingled, or collective trust fund created
by the Trustee in which the Fund 1s eligible
to participate, subject to all of the provi-
slons thereof, to e commingled with the as-
sets of other ftrusts pariicipating therein;
and

(1) To purchase shares in any investment
company registersd under the Investment
Company Act of 1840, 156 U.8.C. 80a-1 eb seq.,
including ons which may bes oreated, man-
aged, underwritten, or to which investment
advice 1 rendered or the shares of which ave
sold by the Trustee, The Trustee may vote
such shares in its disoration.

Section 8. Express Powers of Trustee

Without in any way limiting the powers
and discretions conferred upon the Truastes
by the other provisions of this Agresment or
by law, the Trustee is expressly authorized
and empowered:

{a) To ssill, exchangs, eonvey, transfer, or
otherwise dispose of any property held by it,
by public ot private sale. No person dealing
with the Trustes shall be hound to see to the
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application of the purchase money or o In-
quire into the valldity or expediency of any
such sale or other disposition;

(b} To make, executs, acknowledge, and de-
liver any and zll documents of transfer and
conveyance and ashy and all ecther instru-
ments that may be necessary or appropriate
to carry out tha powers hersin granted;

(¢) To register any securities held in the
Fund in its own name or in the name of a
nomines and to hold any seourity in bearer
form or in book enfry, or to combine certifi-
cabes repregenting such securities with cer-
tificates of the same Issue held by the Trast-
ee in other fiduclary capacities, or ta deposit
or arrange for the deposit of such securities
in a qualified central depository even
though, when so deposited, suech securities
may be merged and held in bulk in the name
of the nominee of such deposttory with other
gecurities deposited therein by another per-
son, or to deposit or arrange for the deposit
of any seourities issued by the United States
Government, or any agency or instrumen-
tality thereof, with & Federal Reserve bank,
but the books and racords of the Trustee
shall at &ll times show that all such securi-
bies are part of the Fund;

(d) To deposit any cash In the Fund in in-
terest-bearing accounts malntained or sav-
ings certificates issued by the Trustee, in its
separate corporvate capacity, or in any other
banking institution affiliated with the
Trustee, to the extent insured by an agency
of the federal or state government; and

(8) Po compromiss or otherwise adjust all
claims in favor of or againat the Fund.

Section 8. Tares and Expenses

All taxes of any kind that may be assessed
or levied against or in respect of the Fund
and all brokerage commissions Incurred by
the Fund shall be pald fromn the Fund., All
other expenses incurred by the Trustes In
connection with the administration of this
Trust, Including fees for legal services rem-
dered $o the Trustee, the compensation of
the Trustee to the extent not paid directly
by the Grantor, and all other proper charges
and dishursements of the Trustee shall be
paid from the Fund.

Section 10. Advice of Counasel

The Trustee may from time to time con-
sult with counsel, who may be counsel to the
Grantor, with respesct to any gquestions aris-
ing as to the construction of this Agreement
or any aotion to be taken hereunder. The
Trustee shall be fully protected, to the ex-
tent permisted by law, in acting upon the ad-
vice of counsel.

Section 11. Trustee Compensation

The Trustee sitall bs entitled to reasonable
compensation for its services as agreed upon
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in writing from time to time with the Grant-
or.

Section 12. Successor Trusiee

The Trustee may resign or the Grantor
may replace the Trustee, but such resigna-
tion or replacement shall not be effective
until the Grantor has appointed a successor
trustes and this successor accepts the ap-
polntment, The successor trustee shall have
the same powers and dutles as those con-
ferred upon the Trustee hereunder. Upon the
suaccessor trustee’s acceptance of the ap-
pointment, the Trustee shall assign, trans-
fer, and pay over $o the successor trustee the
funds and properties then constituting the
Fund. If for any reason the Grantor cannot
or does not ackt in the event of the resigna-
tion of the Trustee, the Trustee may apply
to a court of competent jurisdiction for tie
appointment of a succassor trustee or for in-
struotions, The successor trustee shall speoi-
fy the date on which it assumes administra-
tlon of the trust in wrlting sent to the
Grantor and the present Prustse by certified
mail 1) days before such change becomes ef-
feotive. Any expenses incurred by the Trust-
ee as a result of any of the acts con-
templatad by this Section shall ba paid as
provided in Seation 9.

Section 13. Instructions 1o the Trusiee

All orders, requests, and Instructions by
the Grantor to the Trustee shall be in writ-
ing, signed by such persons as are designated
in the attached Scheduls B or such other
designees as the CGrantor may designate by
amendment to Schedule B. The Trustee shall
be fully protected in acting withouk ingulry
in accordance with the Grantor's orders, re-
guests, and instruetions. All orders, re-
quests, and instruotions by fthe Director of
the implementing agency] to the Trustes
shall be in writing, signed by [the Direator},
and the Trustee shall act and shall be fully
protected in acting in accordance with such
orders, requests, and Instructions, The
Trustes shall have the right to assums, in
the absence of written notice to the con-
trary, that no event constituting a change or
a termination of the authority of any person
to act on hehalf of the Grantor or [the direc-
tor] hersunder has occurred. The Trustea
shall have no duty to aet in thae absence of
such orders, requests, and instructions from
the Grantor and/or [the Director], except as
provided for herein,

Sectlon 14, Amendment of Agreement

This Agreement may be amended by an in-
strument in writing exeouted by the Grantor
and the Trustee, or by the Trustee and [the
Director of the implementing ageney] if the
Grantor ceases to exist,
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Section 15, Frrevocability and Termination

Bubject to the right of the parties to
amend this Agreement as provided in Seec-
tion 14, this Trust shall be irrevocable and
shall continue until terminated at the writ-
ton direstlon of the Grantor and the Trustee,
or by the Trustee and [the Director of the
implementing agencyl, 1f the Grantor ceases
to exist. Upon termination of the Trusé, all
remaining érust property, less final trast ad-
ministration expenses, shall be delivered to
the Grantor.

Section 16, Inmunity and Indemnification

The Trustes shall not Ineur personal liabil-
ity of any nature in conmection with any act
or omisslon, made in good faith, in the ad-
ministration of this Truss, or in carrying out
any directions by the Grantor or [ths Direc-
tor of the Implementing agency] issued in
aceordance with this Agresment. The Trust-
¢a shall be Indemnified and saved harmless
by the Grantor, from and against any per-
sonal Hability to which the Trustes may be
subjeated by reason of any act or conduct in
its official eapacity, Including all expenses
reasonably incurred in its defense in the
event the Grantor fails to provide such de-
fense, .

Section 17, Cholce of Low

This Agreement shall be administered,
construed, and enforced according to the
laws of the state of [insert name of state], or
the Comptroller of the Currency in the cass
of National Association banks.

Section 18. Interpretation

As used in this Agreement, words in the
singular include the plural and words in the>
plural include the singular. The deseriptive
headings for each aeotion of this Agreement
shall not affect the interpretation or the
legal efficacy of this Agreement,

In Witneas whereof the parties have caused
this Agreement to be executed by their re-
spective officers duly authorized and thelr
corporate seals (If applicable) to be hersunto
affixed and attested as of the date first above
written. The parties below certify that the
wording of this Agreement 1s identical to the
wording speoified in 40 CFR 280.103(b){1) as
sach regulations were econstituted on the
date written abova.

{Bignature of Grantor]
{Namae of the Grantor]
[Title]
Attest:

[Signature of Trustee)

[Name of the Trustes]

[Title]

[Beal]

[Stgnature of Withess]

[Name of the Witness]

[Title]

40 CFR Ch. | (7-1-12 Edition)

[Seal]

{(2) The standby trust agreement, or
trust agreement must be accompanied
by a formal certification of acknewi-
edgement similar to the following.
State regulrements may differ on the
proper content of this acknowledg-
ment;,

State of
Countyof _

On this [date], befors me personally came
[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/Me resides at [address), that sheme is
ftitle] of [eorporation], the corporation de-
seribed in and whiok executed the above in-

strument; that she/fte knows the seal of said

corporation; that the seal affixed to such in-
strament is suoh corporate seal; that it was
s0 affixed by order of the Board of Birectors
of sald corporation; and that she/he signed
her/his name thereto by like order,
[Signature of Nobary Public]

[Name of Notary Public}

{0} The Director of the impiementing
agency will instruct the trustes to re-
fund the balance of the standby trust
fand to the provider of financial assur-
ance if the Director determines that no
additional corrective action costs or
third-party liability claims will acecur
as a result of a release covered by the
financial assurance mechanism for
which the standby trust fund was es-
tablished. ¢

(d) An owner or oparator may estab-
Hsh one trust fund as the depository
mechanism for all funds assured in
compliance with this rule.

{53 FR 43370, Oct. 26, 1988; 53 FR 51274, Dsc.
21, 16881

§280.104 Local govermment bond rat-
ing test.

{a) A general purpose local govern-
ment owner or operator and/or local .
government serving as a guarantor
may satisfy the requirements of §280.93
by having a ourrently oubstanding
issue or Issues of general obligation
honds of §1 million or more, excluding
refunded obligations, with a Moody’s
rating of Aaa, Aa, A, or Baa, or a
Standard & Poor’s rating of AAA, AA,
A, or BBB. Where a local government
has multiple outstanding issues, or
where 2 local government’s bonds are
rated by both Moody’s and Standard
and Poor's, the lowest rating must be
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used to determine eligibility. Bonds
that are backed by credit enhancement
other than municipal bond insurance
may not be considered in determining
the amount of applicable bonds out-
standing,

() A local government owner or op-
arator or lécal government serving as a
guarantor that is not a general-purpose
local government and does not have
the legal authority to issue general ob-
ligation bonds may satlsfy the require-
ments of §280.93 by having a currently
outstanding issue or issues of rovenue
bonds of $1 million or mors, excluding
refunded issues and by also having a
Moody’s rating of Aaa, A, A, or Baa, or
a Standard & Poor’s rating of AAA,
AA, A, or BBB as the lowest rating for
any rated revenue bond issued by the
local government, Where bonds ars
rated by both Moody’s and Standard &
Poor's, the lower rating for each bond
must be used to determine eligibility.
Bonds that are backed by credit en-
hancement may not be considered in
determining the amount of applicable
bonds outstanding.

{c) The local government owner or
operator and/or guarantor must main-
tain a copy of its bond rating published
within the last 12 months by Moody’s
or Standard & Poor’s.

§280.104

(d) To demonstrate that it meets the
local government bond rating test, the
chief financial efficer of a general pur-
pose local government owner or oper-
ator and/or guarantor must sign a let-
ter worded exactly as follows, except
that the Instructions in brackets are to
be replaced by the relevant informa-
tion and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insers:
name and address of local government owner
or operator, or guarantor]. This letter is in
support of the uss of the bond rating test to
demonstrate finaneial responsibiiity for [in-
sert: “taking corrective action” andfor
“compensating third parvties for bodily In-
jury and property damage"] caused by [in-
sert: “sudden acoidental releases™ andfor
“nonsudden accidental releases™] in the
amount of at least [insert: dollar amount]
par occurrence and [insert: dollar. amount}
annual aggregate arising from operabing (an)
underground storage tank(s).

Underground storage tanks at the fol-
lowing facilities are assured by thils bond
rating test: [List for each facility: the name
and address of the facility where tanks are
assured by the bond rating testl.

The detatls of the issus date, maturity,
outstanding amount, bond rating, and bond
rating agency of all outstanding bond issues
that are belng used by [hame of local govern-
ment owner or operator, or guarantorl to
demonstrate financial responsibility are as
follows: [completa tabla}

lssue date Maturtly date

Outstanding amount

Bond rating Rating agency .

[Moody's or Standard &
Paoors]

The total outstanding obligation of [insert
amount], excluding refunded bond issues, ex-
ceeds the minimum amount of $1 million. All
outstanding general obligation bonds issued
by this government that have been rated by
Moody's or Standard & Poor’s ave rated as at
least Investment grade (dMoody's Baa or
Standard & Poor's BBB) based on the most
recent ratings published within the last 12
montha, Nelther rating service has provided
nobiflcation within the last 12 months of
downgrading of bond ratings below invest-
ment grade or of withdrawal of bond rating
other than for repayment of outstanding
hond 1asues. .

" T hereby certify that the wording of this
letter 1s identical to the wording specified in
40 CFR Part 280.104(d) as such regulations
were constituted on the date shown imme-
diately below,

[Date}

. [Signature]

[Name]

Mitle}

(&) Ta demonstrate that it meets the
local government bond rating test, the
chisf financial officer of local govern-
ment owner or operator and/or guar-
antor other than a general purpose
government must sign a letter worded
oxactly as follows, except that the in-
structions in brackets are to be re-
placed by the relevant information and
the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financlal officer of [Insert:
name and address of local government owner
or aperator, or guarantor]. This letter is in
support of the use of the bond rating test to
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demonstrate financial responsibility for [in-
sart:  “taking corrective action™ andlor
“eompensating third parties for bodily in-
jury and property damage} caunsed by [in-
sert @ “sudden acecldental releases” andfor
“nonsudden accidental releases”] in the
amount of at least [insert: dollar amount}
per cccurrence and [insert: dollar amount]
annual aggregate arising from operating (an)
underground storage tank(s). This local gov-
ernment 18 not organized to provide general
governmental services and does not have the
legal authority under state law or constitu-

40 CFR Ch. | (7-1-12 Edition)

tional provisions to issue general obligation
dabt.

Underground storage tanks at the fol-
lowing facilitles are assured by this bond
rating test: [List for each facillty: the namse
and address of the fasility where tanks are
agsured by the bond rating test].

The detalls of the issue date, maturity,
outstanding amount, bond rating, and bond
rating agency of all outstanding revenue
bond issues that are being used by {name of
local government owner or operator, or guar-
antor] to demonstrate financial responsi-
bility are as follows; [complate tablse]

Issue date Mafurity dale

Quistanding amount

Bond rating Rating agenrcy

{Mocdy's or Standard &
Poor's]

The total outstanding obligation of [insers
amount], exoluding refunded bond issues, ex-
ceeds the minimum amount of $1 miilion. All
outstanding rvevenue bonds issued by this
govarnment that have been rated by Moody's
or Standard & Poor’s ave rated as at least in-
vestment grade (Maoody’s Baa or Standard &
Poor's BBB) based on the most recent rat-
ings published within the last 12 months.
The revenue bonds listed are not backed by
third-party oredit enhancement or are in-
sured by a mninicipal bond insurance com-
pany. Neither rating service has provided no-
tifieation within the last 12 months of down-
grading of bond ratings below investment
grade or of withdrawal of vond rating other
than for repayment of outstanding hbond
issues,

I hereby certify that the wording of this
lotter 1s identical to the wording specified in
40 OFR part 280.104(e) as such regulations
were consbtituted on the date shown imme-
diately below.

[Datea]

Slgnature]

[Name]

FFitle] e e

{f3 The Director of the implementing
agenoy may reqgulre reports of financial
condition at any time from the local
government owner or operator, and/or
local government guarantor. If the Di-
rector finds, on the basis of such re-
ports or other Information, that the
local government owner or operator,
and/or guarantor, no longer meets the
local government bond rating test re-
guirements of §280.104, the local gov-
ernment owner or operator must ob-
tain alternative coverage within 30
days after notification of such a find-
ing.

(g) If & local government owner or op-
erator using the bond rating test to
provide financial assurance finds that
it no longer meets the bond rating test
requirements,- the local government
owner or operator must obtain alter-
native coverage within 150 days of the
change in status.

{568 FR 9053, Feb. 18, 1693]

§280.106 Local government financial
test,

(a) A local government owner or op-
erator may satisfy the requirements of
§280.93 by passing the financial test
specified in this section. To be eligible
to use the financial test, the local gov-
ernment owner or operator must have
the ability and aunthority to assess and
levy taxes or to freely establish fees
and charges, To pass the loeal govern-
ment financial test, the owner or oper-
ator must meet the criteria of para-
graphs (B)(2) and (b)(3) of this section
based on year-end financial statements
for the latest compisted fiscal year.

{b)1) The local government owner or
operator must have the following infor-
mation available, as showr in the year-
end financial statements for the latest
completed fiscal year:

{1) Teial revenues: Consists of the sum
of general fund operating and non-oper-
ating revenues inclading net local
taxes, licenses and permits, fines and
forfeitures, revenues from use of money
and property, charges for services, in-
vestment earnings, sales (proverty,
publications, ete.), Intergovernmental
revenues (restricted and unrestricted),
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and total revenues from all other gov-
ernmental funds including enterprise,
debt service, capital projects, and spe-
clal revenues, but excluding revenuss
to funds held in a trust or agency ca-
pacity. For purposes of this test, the
caleulation of total revenues shall ex-
clude all transfers between funds under
the direct control of the local govern-
ment using the financial test
(Interfund transfers), liquidation of in-
vestments, and issuance of dabt.

(11) Totul expenditures: Consists of the
sum of general fund operating and non-
operating expenditures including pub-
lic safety, public utilities, transpor-
tation, public works, environmental
protection, cultural and recreational,
community development, revenue shar-
ing, employee benefits and compensa-
tion, office management, planning and
zoning, capital projects, interest pay-
ments on debt, payments for retire-
ment of debt principal, and total ex-
penditures from all other governmental
funds including enterprise, debt serv-
ice, capital projects, and special reve-
nues. For purposes of this test, the cal-
culation of total expenditures shall ex-
clude all transfers between funds under
the direct control of the local govern-
ment using the financial test
(interfund transfers). :

{#11) Local revenues: Conslsts of total
revenues (as ‘defined 1n paragraph
(b)(1){) of this section) minus the sum
of all transfers from other govern-
mental entities, including all monies
received from Federal, state, or local
government sources.

(iv) Debi service: Consists of the sum
of all interest and principal payments
on all long-term credit oblgations and
all interest-bearing short-term credit
obligations. Includes interest and prin-
¢cipal payments on general obligation
bonds, revenus bonds, notes, mort-
gages, judgments, and interest bearing
warrants, BExeludes payments on non-
interest-bearing short-term  obliga-
tions, interfund obligations, amounts
owed In a trust or agency capacity, and
advances and contingent loans from
obher governments,

(v} Total funds: Conslsts of the sum of
cash and Investment securities from all
funds, Including general, enterprise,
debt service, capital projects, and spe-
c¢ial revenue funds, but excluding em-

§280.105

ployee retirement funds, at the end of
the local government’s financial re-
porting year. Includes Federal securi-
tles, Federal agency securities, state
and local government securities, and
other securitles such as bonds, notes
and mortgages. For purposes of this
test, the calculation of teotal funds
shall excluds agency funds, private
trust funds, accounts receivable, value
of real property, and other non-secu-
rity assets.

(vi} Population consists of the number
of people in the area served by the
local government. :

(2) The local government’s year-end
financial statements, if independentiy
audited, cannot include an adverse
auditor’s opinion or a disclaimer of
opinion. The Iccal government cannot
have outstanding issues of general obli-
gation or revenue bonds that are rated
as less than investment grade. :

{3 The loecal government owner or
operator must have a letter signed by
the chief financial officer worded as
specified in paragraph {¢) of this sec-
tion,

{e) To demonstrate that it meets the
financial test under paragraph (b) of
this section, the chief financial officer
of the lecal government owner or oper-
ator, must sign, within 120 days of the
close of each financial reporting year,
as defined by the twelve-month period
for which financial statements used to
support the financial test are prepared,
a letter worded exactly as follows, ex-
cept that the instructions in brackets
are to be replaced by the relevant in-
formation and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert:
name and address of the owner or operator].
This letter is in support of the use of the
local government financial test to dem-
onstrate financial responsibility for [insert:
“taking corrective action’ and/or ‘‘compen-
sating third parties for bodily injury and
property damage™] caused by [insert: “sad-
den acoldental releases’ andlor “nonsudden
acoeldental releases™] in the amount of at
least Einsert: dollar amount] psr ocourrence
and finsert: dollar amounk] anhual aggregate
arising from operating [an] underground
storage tank{s].

Underground storage tanks at the fol-
lowing facllities are assured by this finanecial
test [Liast for each facility: the name and ad-
dress of the facility where tanks assured by
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this financial test are located. If separate
mechanisms or combinations of mechanisms
are belng used to assura any of the tanks at
this facility, list each tank assured by this
finanecial test by the tank Iidentification
number provided in the notification sub-
mitbed pursnant to 40 CFR Fart 280.22 or the
corrasponding state requirements.]

This owner or operator has not received an
adverse opinion, or a disclaimer of opinion
from an independent auditor on its financial
statements for the latest completed flscal
year, Any outstanding issues of general obli-
gation or revenue honds, if rated, have a
Moody's rating of Aaa, Aa, A, or Baa or a
Standard and Poor's rating of AAA, AA, A,
or BBB; if rated by both firms, ths bonds
have o Moody's rating of Aaa, Aa, A, or Baa
and a Ssandard and Poor's rating of AAA,
AA, A, or BBB. .

WORKSHEET FOR MUNICIPAL FINANCIAL TEST
Part I: Basic Information

L Total Revenues

a. Revenues (dollars)

Value of revenues excludes liguidation of
Inveatments and issuance of debt. Value
includes all general fund operating and
non-operating revenues, as well as all
revenues from all other governmaental
funds ineluding enterprise, debt service,
capital projects, and speoial revenues,
but excluding revenues to funds hald in a
trust or agency capacity.

b. Subtract interfund
lars)
o. Total Revenueas (otlars)

2. Total Expenditures

a. Expenditures (dollars)
Value consists of the sum of goneral fund
operating and non-operating expendi-
tures including interest payments on
debt, payments for ratirement of debt
principal, and total expenditures from all
other governmental funds including en-
terprise, debt service, capital projests,
and spesial revenues.
b.  Subtract interfund {dol-
lars)
¢, Total Expenditures (dollars)y

transfers  (dol-

transfers

3. Local Revenues
a. 'Total Revenues {from 1¢) (dollars)

b, Bubtract total intergovernmental trans-
fers {dollars}
0. Local Ravenues (dollars) -

4. Debt 8srvice

a, Interest and fiseal charges (dol-

lars)
b. Add debt retirement {dollars)__
¢, Total Debt Service (dollars)

40 CFR Ch. | (7-1-12 Edition)

5. Total Funds (Dollars)

{Sum of amounts held as cash and inveat-
mené securities from all funds, excluding
amounts held for emploves retivement
funds, agency funds, and trust funds)

§. Population {Parsons)

Part II: Application of Test

7. Total Revenues to Population

a. Total Revenues {(from lc)
b. Population {from 6)
¢, Divide 7Ta by Th
d. Bubtract 417

e, Divide by 5,212

f. Multiply by 4.095

8. Total Expsnses to Population

Total Expenses {(from 2c)
Population (from 8)

Divide #a by 8b

Bubtract 524

Divide by 5401

Multiply by 4.095 _ .

moaoop

9. Local Revenues to Total Revenues

a. Local Revenues (from 3¢}
b. Total Revenues ({rom ic)

¢, Divida % by 9b

d. Subtraet 695

e, Bivide by .205

1,

. Multiply by 2.840
10, Debt Service fo Population

a. Debt Service (from 4d)
b. Population (from 6)

¢. Divide 10a by 10b

d. Subtract 561

e. Divide by 1,038

f. Multiply by —1.868

11, Debt Service to Total Revenues

Debt Service {from 4d)
Total Revenues (from Ic)
Divide 1la by 11b
Subtract 068
Divide by .259

Multipty by —8.533

e me o

12, Total Revenues to Total Expenses

Total Revenues (from le)
Total Bxpenses (from 2c)
Divide 12a by 12h
Bubtract .910

Divide by 893

Multiply by 3.458

mopo gy

13. Funds Balance to Total Revenues

Total Funds (from &)
Total Revenues (from ko)
Divids 132 by 13b

d. Subtract .B91

e Divide by 8.156
f. Multiply by 3.270

g
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14. Funds Balance to Total Expenses

a. Total Funds (from 5)

b, Total Expenses {from 2¢)

¢. Divide lda by 140
d. Subtract .866

e. Divide by 6.409

f. Multipty by 3.270

15. Fotal Fands to Population

a. Total Funds (from 5)

b. Population (from86)
¢. Divide 16a by 150 ___

d. Subtract 270

e. Divide by 4,548

f. Multiply by 1.868

16. Add 7 + 8f + Of + 10E + I1f + 12f + 13f + H4f
+ 15f + 4.937

I nereby certify that the financlal index
shown on line 16 of the worksheet is grsater
than zero and that the wording of this letter
is identical to the wording specified in 40
CFR part 280.105(c) as such regulations were
conatituted on the date shown iminediately
below,
iDate]

{Signature]
[Name]
[Title]

(@) If a local government owner or op-
erator using the test to provide finan-
cial assurance finds that it no longer
meets the requirements of the finan-
clzl test based on the year-end finan-
cial statements, the owner or operator
must obtain alternative coverage with-
in 150 days of the end of the year for
which financial statements have been
prepared. .

(e) The Director of the Lmplementing
agency may require reports of financial
condition at any tims from the loeal
government owner or operator, If the
Director finds, on the basis of such re-
ports or other information, that the
local government owner or operator no
longer meets the financial test require-
ments of §280.105 (b) and (c¢), the owner
or operator must obtain alternate cov-
erage within 30 days after notification
of such a finding.

{fy If the local government owner or
operator fails to obtain alternate as-
surance within 150 days of finding that
it no longer meets the requirements of
the financial test based on the year-ond
financial statements or within 30 days
of notification hy the Director of the
tmplementing agency that it no lenger
mests the requirements of the finan-
olal test, the owner or opsrator must

§280.106

notify the Director of such failure
within 10 days.

(58 F'R 0054, Feb. 18; 1893]

§280.106 Local government guarantee.

{a) A local government owner or op-
erator may satisfy the reguirements of
§280.93 oy obtalning a guarantee that
conforms to the requirements of this
section. The guarantor must be either
the state in which the loeal govern-
ment owner or operator is located or a
local government having a “substan-
tial governmental relationship” with
the owner and operator and issuing the
guarantee as an act incident to that re-
lationship. A local government acting
as the guarantor must:

(1) demonstrate that it meets the
bond rating test requirement of
§280.104 and deliver a copy of the chief
financial officer’s letter as contained
in §280.104(¢) to the local government
owner or oporator; or .

{2y demonstrate that it meets the
worksheet test reguirements of §280.105
and deliver a copy of the chief financial
officer’s letter as contained in
§280.105(c) to the local government
owner or operator; or

(3) demomnstrate that it meets the
local government fund requirements of
$280.107¢2), §280.107(b), or §280.107c)
and deliver a copy of the chief financial
officer’s letter as contained in §280.107
to the local government owner or oper-
ator,

(b) If the local government gnarantor
is unable to demonstrate financial as-
surance under any of §§280.104, 286.105,
280.107¢a), 280.107(b), or 280.107{c), at the
end of the financial reporting year, the
guarantor shall send by certified mail,
before cancellation or non-renewal of
the guarantee, notice to the owner or
operator, The guarantee will terminate
1o less than 120 days after the date the
owner or operator receives the notifica-
tion, as evidenced by the return re-
celpt. The owner or operator must oh-
taln alternative coverage as specified
in §280.114(c).

(¢} The guarantes agreement must be
worded as specified in paragraph (d) or

‘(8) of this section, depending on which

of the following alternative guarantee
arrangements is selected:

(1) If, in the default or incapacity of
the owner or operator, the guarantor
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guarantees to fund a standby trust as
directed by the Director of the imple-
menting agency, the guarantee shall be
worded as specified in paragraph {d) of
this section,

{2) If, in the default or Incapacity of
the owner or operator, the guarantor
guarantees to make payments as di-
rected by the Director of the imple-
menting agency for taking corrective
action or compensating third parties
- for bodily injury and property damage,
the guarantee shall be worded as speci-
fied in paragraph (e) of this section.

(d) If the guarantor is a state, the
local government guarantee with
standby trust must be worded exactly
as follows, except that instructions in
brackets are to bhe replaced with rel-
evant Information and the brackets de-
leted:

Loeal Government Guarantee With Standby
Trust Made by a State

Guarantee made this [date]l by [name of
statel, herein referred to as guarantor, fo
[the state implementing agenoy] and to any
and all third parties, and obliges, on behalf
of [local government owner or operator].

Recttals

{1} Guarantor is a state.

{2) {Loecal governiment owner or operator}
owns or operates the following underground
storage tank(s) covered by this guarantee:
[List the number of tanks at each faoility
and the name(s) and addressies) of the facil-
ity{ies) where the tanks are located. If more
than one instrument is used to assure dif-
ferent tanks at any one facility, for each
tank covered by this instroment, list the
tank identifloation number provided in the
netification submitted pursuwant to 40 CFR
part. 280 or the corresponding state veguire-
ment, and the name and address of the facil-
ity.] This guarantee satisfies 40 CFR part
280, subpart H requirements for assuring
funding for [nsert: “taking corrective ao-
tion** and/or “*compensating third parties for
bodily injury and property damage caused
by' elther ‘“‘sudden accidental releases™ or
“nonsudden accidental veleases” or “‘accl-
dental releases”; if coverage ig different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
location] arising from operating the above-
identified underground storage tank(s) in the
amount of [insert dollar amount] per ccour-
rence and [insert dollar amount] annual ag-
gregate.

(3 Guarantor guarantees to [mplementing
agencyl and to any and all third parties that:

In tie avent that [local government owner
or operator] fails te provide alternative cov-
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erage within 60 days after receipt of a notics
of cancellabion of this guarantee and the fDi-
rector of the implementing agency] has de-
termined or suspects thabt a release has oc-
curred at an underground storage tank cov-
ered by this guarantee, the guarantor, npon
instruetions from the [Direetor] shall fund a
standby trust fund in accordance with the
provisions of 40 CFR part 280.112, in an
amount not to exceed the coverage limits
specified above.

In the avent that the [Director] detarmines
that [local govornment owner or operator]
has failed to perform corrective aotion for
releases arising out of the opseration of the
above-ldentified tank(s) in acecordance with
40 CFR part 280, subpart ¥, the guarantor
upon written instructions from the [Diree-
tor] shall fand a standby trust fund in ac-
cordance with the provisions of 40 OFR part
280,112, in an amount not to exceed the cov-
erage limits specified above.

If [owner or operator] falls to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by ["sudden”
and/or  “nonsudden”} acoidental releases
arising from thte operation-of the above-iden-
tified tank(s), or falls to pay an amount
agreed to in settlement of a claim arising
from or alleged to ariss from such injury or
damage, the guaranter, upor written in-
structions from the [Dirsctor], shall fund a
standby trust in accordance with the provi-
sions of 40 OFR part 280,112 to satisfy such
Judgment{s), award{s), or settlement agree-
ment(s) up te the lmits of coverage specified
above. |

(4) Guarantor agrees to notify [owner or
operator] by certifled mail of a voluntary or
involuntary proceeding under Title I1 (Bank-
raptoy), U.8. Code naming guavantor as
debtor, within 10 days after cormmencement
of the proceeding.

(8) Guarantor agrees to remain Dbound
under this guarvantee notwithstanding any
modification or alteration of any obligation
of [owner or operator] pursuant to 4¢ CFR
part 280. '

{6) Guarantor agrees to remain bound
under this guarantes for so long as {local
government owner or operator] must comply
with the applicable financial responsibility
requirements of 40 CFR part 280, subpart H
for the above identified tank(s), except that
guarantor may cancel this guarantes by
sending notice by certified mail to [owner or
operator], such cancellation to become effec-
tive no earlier than 120 days after receipt of
such notice by [owner or operatori, as evi-
denced by the return receipt. .

N The guarantor’s oblgation does not
apply ko any of the following:

(a) Any oblgation of [local government
owner or operatorl under & workers’ com-
pensation, disabllity Benefits, or unemploy-
ment cornpensation law or other similar law;
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) Bodily injury to an employee of finsers:
loeal government owner or operator] arising
from, and in the course of, emplayment by
[insers: local government owner or operator];

(¢) Bodily Injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any alreraft, motor
vehiole, or watercraft;

(d) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupied by [insert:
local government owner or operator] that is
not the direct resuit of a releass from a pe-
troleum underground storage tank;

{e) Bodily damage or property damage for
which {insert owner or operator] is obligated
to pay damages by reason of the assumption
of liability In a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR part 280.93.

(8) Guarantor expressly waives notice of
acceptance of this gnarantee by [the imple-
menting agencyl, by any or all third parties,
or by [local government owner or operator],

I hereby certify that the wording of this
guarantee is identical to the wording speei-
fied in 40 CFR pari 280.106(d) as such regula-
tions were constituted on the effective date
shown immaediately below,

Effective date:

[Name of guarantor]

[Authorized signaturs for guarantorf
[Wame of person signing)

{Tttle of person signing]

Signature of withess or notary:

If the guarantor is a local government, the
local govermment guarantes with standby
trust must be worded exactly as follows, ex-
cept that Instructions in brackets are to be
replaced with relevarnt information and the
brackets deleted:

LOCAL GOVERNMENT GUARANTEE WITH STAND-
BY PRUST MABE BY A LOCAL GOVERNMENT

Guarantee made this [date] by [name of
guaranteeing entityl, a local government or-
ganized under the laws of [name of statel,
herein referred to as guarantor, to [the state
implementing agency} and to any and all
third parties, and obliges, on behalf of {local
government owier or oparator].

Recitals

(1} Cuarantor meets or excaeeds [seleot one:
the local government bound rating test-re-
quirements of 40 CFR part 280.104, the local
government finanoial test requlrements of 40
CFR part 280.105, or the local government
fund under 40 CFR part 280.107(a), 280.107(b),
or 280.107(¢)1. '

(2} [Loeal government owner or operator]
owns or cperates the following underground
storage tank{s) covered by this guarantes:
[List the number of tanks at each faocility
and the name(s) and address(es) of the facil-
ity(les) where the tanks are located. If more
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than ohe instrament is used to assure 4if-
ferent tanks at any one facility, for each
tank covered by this instrament, list the
tank identification number provided in the
notification submitted pursuant to 40 CFR
part 280 or the corresponding state require-
ment, and the name and address of the facll-
ity.] This guarantee satisfles 40 CFR part
280, subpart H requirements for assuring
funding for [Insert: *‘taking corrective ac-
tion" andfor “compensating third parties for
hodily Injury and property damage caused
by" either ‘‘sudden accidental releases" or
“nonsudden accidental releases™ or *‘acei-
dental releases”; 1f coverage is different for
different tanks or loeations, indicate the
tvpa of coverage applicable to each tank or
location] arising from operating the above-
identified underground storage tank{s) in the
amount of {insert doliar amoung] per ocour-
renca and [insert: dollar amount] annual ag-
grogate,

() Inoident to our substantial govern-
meantal relationship with [lccal governmsnt
owner or oparabor], guarantor guarantees to
[mplementing agency] and to any and all
third parties that:

In the event that [local government awner
or operator] fails to provide alternative cov-
erage within 60 days after receipt of a notice
of cancellation of this guarantee and the [Di-
rector of the implementing agency] has de-
termined or suspects that a release has oc-
curred at an underground storage tank cov-
ered by this guarantee, the guarantor, upon
instruotions from the [Diraotor] shall fund a
standby trast fund in accordance with the
provisions of 40 CFR part 280.112, in an
amount not to exceed the coverage Hmits
spagified above.

.In the avent that the [Director] determines
that [local government owner or operator]
has falled to perform corrective action for
releases arising out of the operation of the
above-identified tank(s) in accordance with
40 CFR part 280, subpart F, the guarantor
upon written Instruotions from the [Direc-
tor] shall fund a standby trast fund in ac-
cordance with the provisions of 40 CFR part
280,112, in an amount hot to exceed the cov-
srage limits specified above.

If [owner or operator] fails to satisfly a
judgment or award based on a determination
of liabiiity for bodily injury or property
damage to third parties cansed by [“*sudden™
andfor “nonsuadden™] accidental releases
arising from the operation of the ahove-iden-
tifled tank(s), or falls to pay an amount
agreed to in settlement of a claim arising
from or alleged to arise from such injury or
damage, bthe guarantor, upon wrltten in-
strictions from the [Plrector], shall fund a
standby trust in accordance with the provi-
sions of 40 CI'R part 280.112 to satisfy such
judgment(s), award(s), or settlement agree-
ment(s) up to the Hmits of coverage specified
above,
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{4) Guarantor agrees that, if at the ead of
any fiscal year before canceliation of this
guarantee, the guarantor falls to meet or ex-
ceed the requirsments of the financial re-
sponsibility mechanism specified in para-
graph (1), guarantor shall send within 129
days of such failure, by certified mail, notice
to Flocal government owner or aperator], as
evidenced by the return receipt.

(6} Guarantor agrses to notify fowner or
operator] by certified mail of a voluntary or
involantary proceeding under Title 11 (Bank-
ruptey), U.S. Code naming guarantor as
debtor, within 1} days after commencement
of the proceeding.

(6) CGuarantor agrees to remain bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator} pursuant to 40 CFR
part 280, .

(M) CGuarantor agrees to remain bound
under this guarantes for so long as [local
goverament-owner or operator] must comply
with the applicable flnancial responsibility
reguirements of 40 CFR part 260, sobpart H
for the above tdentified tank(s), except that
guarantor may cancel this guarantee by
sending notice by certified mail to [owner or
operator], such cancellation to become offec-
tive no earlier than 120 days after receipt of
such notice by fowner or operator], as evi-
denced by the return receipt.

(8) The guarantor’s obligation does nob
apply to any of the following:

(&} Any obligation of [local government
owner or operator] under a waorkers' com-
pensation, disability benefits, or unemploy-
ment compensatlion law or other similar law;

(b) Bodily injury to an employee of [insert:
looal government owner or operator] arvising
from, and in the course of, employment by
[insert: local government owner or operator];

{¢) Bodily injury or property damage arls-
ing from the ownership, maintenance, usa, or
entrustment to others of any aireraft, motor
vehiole, or watercraft;

(dy Property damage Gto any propersy
owned, ronted, loaned to, in the care, ous-
tody, or control of, or occupled by [Inseri:
local government owner or operator] that is
not the drect result of & velease from a pe-
troleum underground storage tank;

(e} Bodily damage or property damage for
whieh [insert: owher or operator] Is obligated
to pay damages by reason of the assumption
of Habtlity in a contract or agreement other
than a contract or agreement entered into to
meat the requirements of 40 CFR part 280.03.

(%) Guarantor expressly waives notice of
acceptance of this guarantee by [the imple-
menting agency], by any or all third parties,
or by [local government owner or operator].

I hereby cortify that the wording of this
guarantee 1s identloal to the wording speci-
fled in 40 OFR part 280.106¢d) as such regula-
tions were constituted on the effective date
shown immediately bolow.
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Effective date:

[Wamsa of guarantor}

[Authorized signature for guarantor]
[Name of person signing]

[Title of person stgning]

Bignature of witness or notary:

(e} If the guarantor is a state, the
loecal government guarantee without
standby trust must be worded exactly
as follows, except that instructions in
brackets are to be replaced with rel-
evant information and the brackets de-
leted:

LOCAE: GOVERNMENT GUARANTES WiTHOUT
STANDBY TRUST MADE BY A STATE

Cuarantes made this [date]l by [name of
skate], herein referred to as guarantor, to
{the stats implementing agenoy] and to any
and all third parties, and obliges, on behalf
of {loccal government owner or operator].

Recitals

(1) Guarantor is a state.

(2) [Local government owner or operator]
owns or aperates the following underground
storage tank{s) cavered by this guarantee:
[List the number of tanks at each facility
and the name(s) and address{es) of the faoil-
ity{ies) where the tanks ave located. If more
than one instrument is unsed o assure dif-
ferent tanks at any one facility, for each
tank covered by bhis instrument, list the
tank identification number provided in the
notification submitted pursuant to 44 CFR
part 280 or the corresponding stata require-
ment, and the name and address of the facil-
ity.} This guarantee satisfies 40 CFR part
280, subpart H requirements for assuring
funding for [insert: “taking ecorrective ac-
tlon" and/or “compensating third parties for
badily injury and property damage caused
by* either *“sudden accidental releases™ or
“nonsudden acoldental releases™ or '‘accl-
dental releases™; if coverage is different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
location] arising from operating the above-
identified underground storage tank(s) in the
amount of [insert: dollar amount] per ocour-
rence and [insert: dollar amount] annual ag-
gregate.,

(3) Guarantor guarantees to [implementing
agenoyl} and to any and all third parties and
obliges that: : ’

In the avent that {local government owner
or operator] fails to provide alternative cov-
erage within 60 days aiter receipt of a notice
of cancellation of this guarantee and the fDi-
rector of the implementing agency] has de-
termined or suspects that a release has oe-
curred at an underground storage tank cov-
ered by this guarantee, the guarantor, npon
written instruetions from the [Director]
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shall make funds available to pay for correc-
tive actions and compensate third parties for
bodily injury and property damage in an
amount not to exceed the coverage limits
gpecifled above. '

In the event that the [Director] determines
that {local government owner or operator}
has failed to perform corrective aection for
releases arising out of the operation of the
above-ldentified tank(s) in accordance with
40 CFR part 280, subpart F, the guavantor
upon written instruetions from the [Direc-
tor] shall make funds available to pay for
corrective actlons in an amount not to ex-
ceed the coverage Hmits specified above.

If [owner or operator] falls to satisfy a
fudgment or award based on a determination
of liability for bodily injury or property
damage to thirdg parties caused by [*‘sudden™
and/or “nonsudden™] accidental releases
arising from the operation of the above-iden-
tifled tank(s), or fails to pay an amount
agreed to in settlement of a olalm arising
from or alleged to arise from such injury or
damage, the guarantor, upon written in-
structions from the [Director], shall make
funds available to compensate third parties
for bodily injury and property damage in an
amount not to exceed the coverage limits
spectfied aboves. .

(4) Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Tiile 11 (Bank-
ruptoy), U.8. Code naming guarantor as
debtor, witkin 10 days after commencement
of the proceeding.

(5) Guarantor agrees o remain bound
under this guarantee notwlthstanding any
modification or alteration of any obiigation
of [owner or operator] pursuwant teo 40 CFR
part 280.

(8) Guarantor agrees to remain bound
under this guarantee for so long as [local
government owner or operator} musat comply
with the applicable financial responsibility
requirements of 40 OFR part 280, subpart H
for ths above identified tank{s), except that
guarantor may cancel this guarantee by
sending notice by certified matl to [owner or
operator], such cancellation to hecome effec-
tive no earlier than 120 days after receipt of
such notice by [owner or operator], as evi-
denced by the return receipt. If notified of a
probable release, the guarantor agrees to re-
main bound to the terms of this guarantee
for all charges arising from the release, up to
tha coverage Hmits specified above, notwith-
standing the cancellation of the guarantes
with respect to future releases.

{7} The guarantor's obligation does not
apply to any of the following:

(a) Any oblgation of [local government
owner or operator} under a workers' com-
pensation disability benefits, or unemploy-
menk compensation law or other aimilar law;

(b) Bodily injury to an employee of [insert
loeal govermment owner or operator} arising
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from, and in the course of, employment by
{insert: local government owner or operater];

{c) Bodily injury or property damage aris-
ing from the ownership, maintenance, uses, or
entrustment to others of any aireraft, motor
vehiole, or watereraft; .

{d)} Property damage to any property
owned, rented, loaded to, in the pare, cus-
tody, or eontrol of, or occupied by [insert:
loeal government owner or operator] that is
not the direct result of a release from a pe-
trolenm underground storage tank;

{e) Bodily damage or property damage for
which [insert: owner or operator] is obligated
to pay damages by reason of the assumption
of Hability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR part 280.93.

(8) Guarantor expressly walves notlice of
accaptance of this gnarantes by [the imple-
menting agencyl, by any or all third parties,
or by [local government owiter or operatorl,

I hereby certify that the wording of this
guarantes is identical to the wording speci-
fied in 40 CFR part 280.106(e) as such regula-
tions were constituted on the effective date
shown immediately below.

Hifective date:

[Name of guarantor]

[Authorized signaturs for gnarantor]
[Name of person signing]

[Title of person signing]

Signature of witness or notary:

If the guarantor is a lecal government, the
local government guarantes without standby
trust must be worded exactly as follows, ex-
cept that instructions in brackets are to be
replaced with relavant information and the
brackets deleted:

LOCAL CGOVERNMENT CGWUARANTEE WITHOUT
STANDBY TRUST MADE BY A LOCAL (BOVERN-
MENT

Guarantes made this [date] by [name of
guaranteeing entiby], a local government or-
ganized under the laws of [name of state],
herein referred to as guarantor, to [the state
implementing ageney] and to any and all
third partiss, and obliges, on behslf of [local
government owner or operatorl.

Recitals

(1) Guarantor meets or exceeds [select one:
the local government bond rating test re-
quirements of 40 OFR part 280.104, the local
government financial test reguirements of 40
part CFR 280.105, the local government fund
under 40 OFR part 280.107(2), 280.107b), or
280.107(c}).

(2} [Local government owner or operator]
owns oF operates the following underground
storage tank(s) covered by this guarantes:
[List the number of Eanks at each facility
and the name(s) and address(es) of the facil-
ity{ies) where the tanks are located. If move
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than one Instrument is used to assure dlf-
ferent tanks at any one facility, for each
tank covered by this instrumens, list the
tank identificatlon number provided in the
notification sabmitted pursuant to 40 CFR
part 280 or the corresponding state requirve-
ment, and the name and address of the faeil-
ity.] This guarantee satisfies 40 CFR part
280, subpart H requirements for assuring
funding for [inseri: “taking corrective ac-
tlon® and/or “compensating shird parties for
bodily injury and property damage caused
by' elther “sudden accidental releases’ or
“nonsudden accidental releases” or “acei-
dental releases’; If coverage Is different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
location] arising from operating the above-
identified underground storage tank(s) in the
amount of [insert: dollar amount] per oceur-
rence and [insert: dollar amount] annual ag-
gregate.

(3) Incident to our substantial govern-
mental relationship with [local government
owner or operator], guarantor guarantees to
[mplementing agenecy] and to any and all
third parties and obliges that:

Int the event that [local government ownar
or operator] falls to provide alternative cov-
eraga within 60 days after receipt of a notice
of cancellation of this guarantee and the [Di-
rector of the Implementing agency} has de-
termined or suspects that a release has oc-
curred at an underground storage tank cov-
ered by this guarantes, ths guarantor, upon
written instructions from the [Director]
shall make funds avallable to pay for correc-
tive actlons and compensats third parties for
bodily injury and property damage In an
armoant net to exceed the coverage limits
specified above. .

In the event that the [Director] determines
that [loeal government owner or operator]
has falled to perform corrective action for
releases arising out of the operation of the
ahove-idsntified tank(s) in accordance with
40 CFR part 289, subpart F, the guarantor
apon writter instructions from the [Direc-
tor] shall make fands available to pay for
corrective actions in an amount not to ex-
ceed the coverage 1imits spscified abave.

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of llability for bodily injury or property
damage to third parties caused by [Vsudden™
and/or “nonsudden’] accidental releases
arising from the operation of the above-idan-
tified tank(s), or falls to pay an amount
agreed to in settlement of a claim arising
from or alleged to arise fromm such Injury or
damage, the guarantor, upon written in-
struations from the [Director], shall make
funds available to compensate third parties
for bodily injury and property damage in an
amount nob to exceed the coverage limits
specified above.
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{4y Guarantor agrees that if at the end of
any fiscal year before cancellation of this
guarantee, the guarantor fails to meet or ex-
ceed the requivements of the financial re-
sponsibility meechanism specified in para-
graph (1), guavantor shall send within 120
days of such failure, by certified mail, notice
o {local government owner or operator], as
evidenced by the return receipt.

(6) Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary preceeding under Title 11 (Bank-
ruptey), U.8. Code naming guarantor as
debtor, within 1} days after commencement
of the proceeding.

(6) Cuarantor agrees to remaln bvound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator} pursuant to 4¢ CFR
part 280.

() Guarantor agrees to remeln bound
under this guarantes for so long as [local
government owner or operator] must comply
with the applicable finanoial responsibility
requirements of 40 CFR part 280, subpart B
for the above identified tank(s), except that
guarantor may cancel this guwarantee by
sonding notice by certified mail to {owner or
aperator], such canceltlation to becomse effec-
tive no earlier than 120 days after receipt of
such notiee by fowner or operator], as evi-
denced by the return receipt. If notified of &
probable release, the guarantor agrees to re-
main bound to the terms of this guarantes
for all charges arising from the release, up to
the coverage limits speoified above, notwith-
standing the cancellation of the guarantee
with respect to future releases.

(8) The guarantor's obligation does not
apply to any of the following: '

(&) Any obligation of [local .government
owner or operatorl under a workers’ com-
pensation disability benefiks, or unemploy-
ment compensation law or other similar law;

(b) Bodily injury to an employee of [insert:
local government owner or operator} arising
from, and in the course of, employment by
[insert: local government owner or operatorl;

(o) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any airoraft, motor
vehicle, or watercraft;

(d) Property damage to any property
owned, rented, loaded to, in the care, ous-
tody, or contral of, or occupled by [insert:
iocal government owner or operator] that is
not the direst result of a release from a pe-
troleum underground storage tank;

(e) Bodily damage or property damage for
which [insert: owier o1 operator] is obligated
to pay damages by reason of the assumption
of lability In a contract or agreement ather
than a contract or agreement entered into to
meeb the requirements of 40 CFR part 280.93.
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(9) Guarantor expressly walves notice of
acceptance of this gnarauntee by [the imple-
menting agencyl, by any or all third parties,
or by [ocal government owner or operator],

I hereby certify that the wording of this
guarantee s identical to the wording speci-
fled in 4¢ CFR part 280.106(e) as such regula-
tiohs were constlbuted on the effective date
shown immediately below.

Effective data:

[Name of guarantor]

[Authorized signature for guarantor}
EName of person signing)

[Titie of person signing]

Signature of witness or notary:

{58 FR 9056, Feb. 18, 1893]

$280.107 Local government fund,

A local government owner or oper-
ator may satisfy the reguirements of
§280.93 by establishing a dedicated fund
account that conforms to the require-
ments of this section, Except as speci-
fied in paragraph (b), & dedicated fund
may not be commingled with ofther
funds or otherwise used in normal oper-
ations. A dedicated fund will be consid-
ered eligible if it meets one of the fol-
lowing requirements:

{a&) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance, or
order to pay for taking corrective ac-
tion and for compensating third parties
for hodily injury and property damage
caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks and is funded for
the full amount of coverage reqguired
under §280.93, or funded for part of the
required amount of coverage and used
in combilnation with other mecha-
nism(s) that provide the remaining
coverage; or

(b} The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance, or
order as a contingency fund for general
emergeneies, Including taking coirec-
tive action and compensating third
parties for bedily injury and property
damage caunsed by accldental releases
arising from the operation of petro-
leum underground storage tanks, and
is funded for five times the full amount
of coverage required .under §280.93, or
funded for part of the required amount
of coverage and used in combination
with other mechanism(s) that provide
the remaining coverage. If the fund is
funded for less than five times the
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amount of coverage required under
§280,93, the amount of finanecial respon-
sibility demenstrated by the fund may
not exceed one-fifth the amount in the
fund; or

{(¢) The fund is dedicated by state
gonstitutional provision, or local gov-
ernment statute, charter, ordinance or
order to pay for taking corrective ac-
tion and for compensating third parties
for bodily Iinjury and property damage
caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks. A payment is
made to the fund once every year for
seven years until the fund is fully-fund-
ed. This seven year perlod is hereafter
referred to as the “pay-in-period.” The
amount of each payment must he de-
termined by this formula:

TF-CF
Y

Where TTF is the total required finan-
cial assurance for the owner or oper-
ator, CF is the current amount in the
fund, and Y is the number of years
remaining In the pay-in-period, and;
{1) The lecal government owner or

operator has available bonding author-

ity, aporoved through voter ref-
erendam {If such approval is necessary
prior to the issuance of honds), for an
amount equal to the differshee between
the required amount of coverage and

" the amount held in the dedicated fund.

This bonding authority shall be avail-
able for taking corrective action and
for compensating third parties for bod-
ily injury and property damage caused
by accidental releases arising from the
operation of petroleum underground
storage tanks, or

(2) The local government owner or
operator has a letter signed by the ap-
propriate state attorney general stat-
ing that the use of the bonding author-
ity will not increase the local govern-
ment’s debt beyond the legal debt ceil-
ings established by the relevant state
laws, The letter must also state that
prior voter approval is nof necessary
before use of the bonding authority.

(d) To demonstrate that it meets the
requirements of the local government
fund, the chief financial officer of the
local government owner or oporator
and/or guarantor must sign a lstter
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worded exactly as follows, except that
the instructions in brackets are to he
replaced by the relevant information
and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chisf financial officer of [insert:
name and address of local government owner
ol operator, or guarantor]. This letter Is in
support of the use of the local government
fund méchanism to demonstrate financial re-
sponsibility for finsert: “taking corrective
aetion®” andfor “compensating third parties
for bodily injury and property damage]
caused by [Insert: ‘‘sudden acoldental re-
leases” and/or “nonsudden acoidental re-
leases™] in the amount of at least finsert:
dollar amount] per occurrence and [insert:
dollar amount] annual aggregate arvising
from operating (an) underground storage
tank(s),

Underground storages tanks at the fol-
lowing facilities are assuved by this local
governmant fund mechanism: [List forr each
facility: the name and address of the facility
where tanks are assured by the local govern-
ment fund],

[Insert: “The local! government fund is
funded for the full amount of coverage re-
auired under §280.93, or funded for part of the
required amount of coverage and used in
combination with other mechanism(s) that
provide the remaining coverage.” or “The
local govermment fund is funded for ten
times the full ameunt of coverage required
under §280.93, or funded for part of the re-
quired amount of coverage and used in com-
bination with other mechanisms(s) that pro-
vide the remaining coverage,” or A pay-
ment is made to the fund once every year for
seven years until the fund 1s fully-tunded and
[hame of local government owner or oper-
ator] has available bonding authority, ap-
proved through voter rveferendum, of an
amountb equal to the dlfference between the
required amount of coverage and tha amount
held in the dedicated fund" or *'A payment is
made to the fund once every year for seven
yvears until the fund is fully-funded and I
have attached a letter signed by the State
Attornay General stating that (1) the use of
the bonding authority will not increase the
Iocal government’s debt beyond the legal
debt cellings established by the relevant
state laws and (2) that prior voter approval
is not necessary befors use of the bonding
anthority™].

The detalls of the local government fund
are as follows:

Amount in Fund (market value of fund at
close of last fiscal year); —
[If fund balance 13 inerementally funded as

speclfied in § 280.107(c), insers: '

Amount added to fund in the moat recently
completed fiscal vear:
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Nuntber of years remaining in the pay-in ps-
riod: 1

A copy of the state constitutional provi-
sion, or local government statute, charter,
ordinance or order dedicating the fund is at-
tached.

I hereby certify that the wording of this
letter is identical to the wording specified in
4 CFR 280.107(¢) as such regulations wers
constituted on the date shown Immediately
below.

[Dats]
[Signaturel
[Narme]
[Title]

[58 FR 8058, Feb. 18, 1893]

§280,108 Substitution of financial as-
surance mechanisms by owner or
operator.

{a) An owner or operator may sub-
stitute any alternate financial assur-
ance mechanisms as specified in this
subpart, provided that at all times he
maintains an effective finanecial assur-
ance mechanism or combination of
mechanisms that satisfies the reguire-
ments of §280.93.

(h) After obtaining alternate finan-
ecial assurance as specified in this sub-
park, an owner or operator may cancel
a financlal assurance mechanism by
providing notice to the provider of fi-
nancial assurance.

[53 FR 43370, Oct. 26, 1988. Redesignated at 58
FR 9051, Feb. 18, 1093)

§280.109 Cancellation or nonrvenewal
by a provider of financial assur-
ance. ’

(a) Bxcept as otherwise provided, a

provider of financial assurance may
cancel or fail to renew an assarance

- mechanism by sending a notice of ter-

mination by certified mail to the
owner or operator.

(1} Termination of a lccal govern-
ment guarantee, a guarantee, a surety
bond, or a letter of credit may not
occur until 120 days after the date on
which the owner or operator recelves
the notice of termination, as svidenced
hy the return receipt.

(2) Termination of Insurance or risk
retention coverags, except for non-pay-
mené or misrepresentation by the in-
sured, or state-funded assurance may
not oceur unsil 60 days after the date
on which the owner or operator re-
celves the notice of termination, as
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evidenced by the raturn receipt. Termi-
nation for non-payment of premium or
misrepresentation by the insured may
not occur until a minimum of 10 days
after the date on which the gwner or
operator receives the notice of termi-
nation, as evidenced by the return re-
ceipt.

(b) If a provider of financial responsi-
bility cancels or fails to renew for rea-
sons other than incapacity of the pro-
vider as specified in §280.114, the owner
or operator must obtain alternate cov-
erage as specified in this section within
80 days after receipt of the notice of
termination. If the owner or operator
fails to obtain alternate coverage with-
in 60 days after receipt of the notice of
termination, the owner or operator
must notify the Director of the imple-
menting agency of such failure and
submit:

(1) The name and address of the pro-
vider of financial assurance;

(2) The effective date of termination;
and

(3) The evidence of the financial as-
sistance mechanism subject to the ter-
mination maintained in accordance
with §280.107(h).

[58 FR $051, Feb. 18, 1993]

§280.110 Reporting by owner or oper-
ator,

(a)} An owner or operator must sub-
mit the appropriate forms Hsted in
§280.111(v) documenting current evi-
dence of financial responsibility to the
Dirsetor of the implementing agency:

(1) Within 30 days after the owner or
operator identiftes a release from an
underground storage tank reguired to
he raported under § 280.53 or §280.61;

(2 If the owner or operator falls to
obtain alternate coverage as required
by this subpart, within 30 days after
the owner or operator receives notice
of:

(1) Commencement of a voluntary or
involuntary proceeding under Title 11
(Bankruptey), U.8, Code, naming a pro-
vider of financial agsurance as a debt-
or, .

(1) Suspension or revocation of the
anthority of a provider of financial as-
surance to issus a financial assurance
mechanism,

(ii1) Pailare of a guarantor to meet
the requirements of the financial test,

§260.111

(iv) Other incapacity of a provider of
financial assurance; or

(8) As required by §280.95(g) and
§280.109(b).

(b} An owner or operator must certify
compliance with the flnancial responsi-
bilty requirements of this part as
specified in the new tank notification
form when notifying the appropriate
state or local agency of the installa-
tion of a new underground storage tank
under §280.22,

(¢) The Director of the Implementing
Agency may reguire an owner or oper-
ator to submit evidence of financial as-
surance as described in §280.111(h) or
ogther information relevant to compli-
ance with this subpart at any time.

[58 FR 205}, Feb. 18, 19831

§280.111 Recordkeeping,

(2) Owners or operators must main-
taln evidence of all financial assurance
mechanisms used to demonstrate fi-
nancial responsibility under this sub-
part for an underground storage tank
until released from the reguirements of
this subpart under §208.113. An owner
or operator must maintain such evi-
dence at the underground storage tank
site or the owner’s or operator’s place
of work., Records maintained off-site
must be made available npon request of
the implementing agency. .

(b} An owner or operator must main-
taln the following types of evidence of
financial responsibility:

(1)} An owner or operator using an as-
suranee mechanism specified in §§280.95
through 280.100 or §280.102 or §§280.104
through 280.107 must maintain a copy
of the instrument worded as specified.

(2) An owner or operator using a fi-
naneial test or guarantee, or a local
government financial test or a loeal
government guarantee supported by
the local government finaneial test
must maintain a copy of the chief fi-
nancial officer’s letter based on year-
end financial statements for the most
recent completed financial reporting
year. Such evidence must be on file no
later than 120 days after the close of
the financial reporting vear.

(8) An owner or-operator using a
guarantee, surety bond, or letter of
credit must maintain a copy of the
signed standby trust fund agreement
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and coples of any amendments to the
agreement.

{4y A local government owner or oper-
ator using a local governmment guar-
antee under §280.106(d) must maintain
a copy of the signed standby trust fund
agreement and copies of any amend-
ments to the agreement.

(5) A local government owner or oper-
ator using the local government bond
rating test under §280.104 must main-
. tain a copy of its bond rating published

within the last twelve months by
Moody’s or Standard & Poor’s.

(6) A local government owner or opar-
ator using the local government guar-
antee under §280.108, where the guaran-
tor's demonstration of financtal re-
sponsibility relies on the bond rating
test under §280.104 must malntain a
copy of the guarantor's bond rating

published within the Iast twelve
months by Moecdy’s or Standard &
Poor's.

{7 An owner or operator using an in-
surance policy or risk retention group
coverage must maintain a copy of the
signed insurance policy or risk reten-
tion group coverage policy, with the
endorsement or certificate of insarance
and any amendments to the agree-
ments.

(8} An owner or operator covered by a
state fund or other state assurance
must maintain on file a copy of any
evidence of coverage supplied by or re-
gquired by the state under §280.101(d).

(@ An owner or operator using a local
government fund under §280.107 must
maintain the follewing documents:

(i) A copy of the state constitutional
provision or local government statute,
charter, ordinance, or order dedlecating
the fund, and

() Year-end financial statements for
the most recent completed financial re-
porting wvear showing the amount in
the fund, If the fund is established
under §280.107¢(a)(3) using ineremental
funding backed by bonding authority,
the financial statements must show
the oprevious year's balance, the
amount of funding during the year, and
the closing balance in the fund.

(11ity If the fund is established under
§280.107(a)(8) using incremental funding
backed by bonding authority, the
aowner or operator must also malintain
documentation of the reguired bonding
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auwthority, including either the results
of a voter referendum  (under
§280.107(a)(2)(1)), or aitestation by the
State Attorney General as specified
under §280.107(2)(3)(ii).

{10) A local government owner or op-
erator using the local government
guarantee supported by the local gov-
ernment fund must maintain a copy of
the guarantor's wyear-end financial
statements for the most recent com-
pleted financial reporting year showing
the amount of the fund.

(11)(1) An ewner or operator using an
assurance mechanlsm specified In
§§280.95 through 280.107 must maintain
an updated copy of a certification of fi-
nancital responsibility worded as fol-
lows, except that instructions in brack--
ets are to be replaced with the relevant
information and the brackets deleted:

CERTIFICATION OF FINANCIAL RESPONSIBILITY

[Owner or operator} nereby certifies that 1t
is in eompliance with the requirements of
subpart H of 40 CFR part 280,

The financial assurance mechanism(s) nsed
te demonstrate finaneial respoasibility
ander sabpart X of 40 CFR part 280 is {are) as
follows;

[For each mechanism, list the type of
mechanism, name of issuer, mechanism
number (if applicable}, amount of coverage,
effeative perlod of coverage and whether the
mechanism covers “taking corrective ac-
tlon™ and/or “compensating third parties for
badily injury and property damage caused
by* either “sudden accidental releases™ or
“ronsudden acotdental releases or ‘‘acct-
dental releases."]

{8ignature of owner or cperator]
[Name of owner or operator}
{Title] _

[Date] :
[Bignature of witness or notary]
[Name of witness or notary]
[Date]

(ii) The owner or operator mmst update
this certification whenever the financial as-
surance mechanismis) used to demonstrate
{finaneial responsibility change(s}. ’

[68 FR 9951, Fab. 18, 1893]

§280,112 Drawing on financial assur-
ance mechanisms,

(a) Except as specified in paragraph
{d) of this section, the Director of the
implementing agency shall require the
guarantor, surety, or Institution
issuing a letter of credit to place the
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amount of funds stipulated by the Di-
rector, up to the Iimit of funds pro-
vided by the financlal assurance mech-
anism, into the standby trust if:

{1)X1) The owner or operator fails to
establish alternate financial assurancs
within 60 days after receiving notice of
cancellation of the guarantee, surety
band, letter of credit, or, as applicable,
other finanecial assurance mechanism;
and

(1) The Director determines or sus-
pects that a release from an under-
ground storage tank covered by the
mechanism has occurred and so noti-
fies the owner or operator or the owner
or operator has notified the Director
pursuant to subparts B or F of a release
from an underground storage tank cov-
ered by the mechanism; or

(2) The conditions of paragraph (0){1)
or ((2) (1) or (1) of this section are
satisfied.

(b} The Director of the implementing
agency may draw on a standby trust
fund when:

(1) The Director makes a final deter-
mination that a release has occurred
and Immediate or long-term corrective
action for the release is needed, and
the owner or operator, after appro-
priate notice and opportunity to com-
ply, has not conducted corrective ac-
tion as reguired under 40 CFR part 280,
stzbpart F; or

(2) The Director has received either:

(1) Certification from the owner or
operator and the third-party liability
claimant(s) and from atborneys rep-
resenking the ownser or operator and
the third-party liability claimant(s)
that a third-party liability claim
should be paid. The certification must
be worded as follows, except that in-
structions in brackets are to be re-
placed with the relevant information
and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The nndersigned, as principals and as legal
representatives of [insert: ewner or operator
and [insert: name and address of thivd-party
claimant], hereshy certify that the claim of
badily injury [andfor] property damage
caused by an accldental release arising from
operating [owner's or operator’s} under-
ground storage tank should be paid in the
amount of § A
[Signatures]

COwner or Operator

Attorney for Owner or Operator

§280.114

{Notary)

Date
{Signatures]

Claimant(s)

Attorney(s) for Clalmant{s)

(Notary)

Date
or (1) A valid final comrt order establishing
a judgment against the owner or operator for
bodily injury or property darnage caused by
an accidental release from an undersground
storage tank covered by financial assurance
under this subpart and the Director deter-
mines that the owner or operator has not
satisfied the judgment.

(c)y If the Director of the imple-
menting agency determines that the
amount of corrective action costs and
third-party Hability claims eligible for
payment under paragraph (b) of this
section may exceed the balance of the
standby trust fund and the obligation
of the provider of financial assurance,
the first prierity for payment shall be
corrective action costs necessary to
protect human health and the environ-
ment. The Director shall pay third-
party liability claims in the order in
which the Director receives certifi-
cations under paragraph (h)(2)(1) of this
sectlon, and wvalid court orders under
paragraph (h){2)(11) of thils section.

(d) A governmental entity acting as

~guarantor under §280.106(e), the local

government guarantee without standby
trust, shall make payments as divected
by the Director under the cir-
cumsatances desoribed in §280.112 (a),
(b), and (¢}).

[48 FR 9052, Feb. 18, 1993]

§280.113 Release from the require-
ments.

An owner or operator is no longer ra-
guired to maintain financial responsi-
bility wnder this subpart for an under-
ground storage tank after the tank has
been properly closed or, if corrective
action is required, after cotrrective ac-
tion has heen compieted and the tank
has been properly closed as required by
40 CFR part 280, subpart G.

[53 FR 43370, Oot. 28, 1988, Redesignated at 58
¥R 9051, Feb, 18, 1993]

§280,114 Bankruptey or other inca-
pacity of owner or operator or pro-
vider of financial assurance.

{a) Within 10 days after commence-
ment of a voluntary or involuntary
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proceeding under Tifle 11 (Bank-
ruptey), U.8, Code, naming an owner or
operator as debtor, the owner or opear-
ator must notify the Director of the
implementing agoncy by cortified mail
of siich eommencement and submit the
appropriate forms listed in §280.111¢bh)
decumenting current financial respon-
sibility.

(b} Within 10 days after commence-
ment of a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptey), U.8. Code, naming a guarantor
providing financial assurance as debt-
or, such guarantor must notify the
owner or operator by certified mail of
such commencement as reqguired under
the terms of the guarantee specified in
§280.96.

() Within 10 days after commence-
ment of a voluntary or iaveluntary
proceeding under ‘Title 11 (Bank-
raptey), U.S, Code, naming a loczal gov-
ernment owner or operator as debtor,
the local government owner or oper-
ator must notify the Director of the
implementing agency by certified mail
of such commencement and submit the
appropriate forms listed in §280.111(h)
documenting current financial respon-
stbillty,

{d) Within 10 days after commaeance-
ment of a woluntary or involuntary
proceeding under Title 11 (Bank-
ruptey), U.8. Code, naming a guarantor
providing a local government financial
assurance as debtor, such guarantor
must notify the Ilocal government
owner or operator by certified mail of
such commencement as required under
the terms of the guarantee specified in
§280.186.

(e) An owner or operator who obtains
finanecial assurance by a mechanism
other than the financial test of self-in-
surance will bs deemed to bhe without
the required financial assurance in the
event of a bankruptcy or incapacity of
its provider of financial assurance, or a
suspension or revocation of the author-
tby of the provider of finaneial assur-
ance to Issue a guarantee, insurance
policy, risk retention group coverage
policy, surety bond, letter of credit, or
state-required mechanism. The owner
or operator must obtain alternate fi-
nancial assurance as specified In this
subpart within 30 days after recelving
notice of such an event. If the owner or
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operator does not obtain alternate cov-
arage within 30 days after such notifi-
cation, he must notify the Director of
the implementing agency.

{f) Within 30 days after receipt of no-
tification that a state fund or ather
state assurance has become incapable
of paying for assured corrective action
or third-party compensation costs, the
owner or operator must obtain alter-
nate financial assurance.

[68 FR 9053, Feb. 18, 1983]

§280.115 Replenishment of guarantees,
letters of credit, or surety bonds.

(a) If at any time after a standby
trust is funded upon the instruction of
the Director of the implementing agen-
oy with funds drawn from a guarantes,
local govermment guarantes with
standby trust, letter of credit, or sur-
ety bond, and the amount in the stand-
by trast is reduced helow the full
amount of coverage required, the
owner or operator shall by the anniver-
sary date of the financial mechanism
from which the funds were drawn:

{1) Replenish the value of financial
assurance to egual the full amount of
coverage reqgulred, or

(2) Acqulre another financial assur-
ance mechanism for the amount by
which funds in the standby trust have
been reduced.

(b) For purposss of this section, the
full amount of coverage required is the
amount of coverage to be provided by
§280.93 of this subpart, If 2 combination
of mechanisms was used to provide the
assurance funds which were drawn
upon, replenishment shall occuar by the
earliest anniversary date among the
mechanisms.

[58 FR 2053, Fehb. 18, 1593]

§280.116 Suspension of enforcement.
[Reserved]

Subpart I—Lender Liability

SOURCE: 60 FR 46711, Sept. 7, 1985, unless
otherwise noted.

$280.200 Definitions.

© T {a) UST technical standards, as used in

this subpart, refers to the UST pre-
vantative and operating reguirements
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under 40 CFR part 280, subparts B, C, D,
@&, and §280.50 of subpart BE.

(b Petroleum production, refining, and
marketing. (1) Pelroleum production

means the production of crude ofl or'

other forms of petroleum (as defined in
§280.12) as well as the production of pe-
troleum products from purchased ma-
terials.

(2) Petroleum refining means the
cracking, distillation, separation, con-
version, upgrading, and finlshing of re-
fined petroleum or petroleum products.

{3) Pelroleum marketing means the dis-
tribution, transfer, or sale of petro-
leum or petroleum products for whole-
sale or retall purposes.

(e} Indicie of otwnership means evi-
dence of a seocured interest, evidence of
an interest in a security iInterest, or
evidence of an interest in real or per-
sonal property securing a loan or other
cbligation, including any legal or equi-
table title or deed to real or personal
property acquired through or incident
to foreclosure. Evidence of such inter-
ests include, but are not limited to,
mortgages, deeds of trust, liens, surety
honds and guarantees of obligations,
title held pursuant to a lease financing
transaction in which the lessor does
not select initially the leased property
(hereinafter ‘‘lease financing trans-
action’), and legal or equitable title
obtained pursuant to foreclosure. Hvi-
dence of such interests also includes
asslgnments, pledges, or other rights to
or other forms of encumbrance against
property that are held primarily to
protect a security interest. A person is
not required to holid title or a security

interest in order to maintain indicia of

ownership,

(d) A holder is a person who, upon the
affective date of this regulation or in
the future, maintaing indicia of owner-
ship (as defined in §280.200(c)) pri-
marily to protect a security Interest
{as defined in §280.200(f)(1)) in a petro-
leum UST or UST system or facility or
property on which a petroleum UST or
UST system is loeated. A holder in-
cludes the initial holder (such as a loan
originator); any subsequent holder
{such as a successor-in-interest or sub-
sequent. purchaser of the security in-
terest on the secondary market); a
guarantor of an obligation, surety, or
any other person who holds ownership

§280.210

indicia primarily to protect a security
interest; or a receiver or other person
who acts on behalf or for the benefit of
a holder.

{e) A borrower, deblor, or obligoer is a
person whose UST or UST system or
facility or property on which the UST
or UST system is located fs encum-
bered by a security interest, These
terms may be used interchangeably.

(£) Primarily to protect a security inler-
esi means that the holder’s Indlela of
ownership are held primarily for the
purpose of securing payment or per-
formance of an obligation.

(1) Security interest means an interest
in a petroleum UST or UST system or
in the facility or property on which a
petroleum UST or UST system is lo-
cated, created or established for the
purpose of securing a loan or other ob-
ligation. Security interests include but
are not Hmited to mortgages, deeds of
trusts, liens, and title pursunant to
leage financing transactions. Security
interests may also arise from trans-
actions such as sale and leasebacks,
conditional sales, installment sales,
trust receipt transactions, certain as-
signments, factoring agreements, ac-
counts receivable financing arrange-
ments, and consignments, if the trans-
action creates or establishes an inter-
est In an UST or UST system or in the
facility or property on which the UST
or UST system is located, for the pur-
pase of securing a loan or other obliga-
tion.

(2) Primarily to protect a security inter-
est, as used in this subpart, does not in-
clude indicia of ownership held pri-
marily for investment purposes, nor
ownership indicla held primarily for
purposes other than as protection for a
security Interest. A holder may have
other, secondary reasons for maintain-
ing indlcia of ownership, but the pri-
mary reason why any ownership indi-
cia are held must be as protection for a
gecurity interest.

{g) Operation means, for purposes of
this subpart, the use, storags, filling,
or dispensing of petroleum contained in
an UST or URT system.

§280,210 Participation in
ment.

The term ‘““participating in the man-
agement of an UST or UST system”

‘manage-
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means that, subsequent to the effective
date of this subpart, December 6, 1895,
the holder is engaging in decision-
making control of, or activities related
to, operation of the UST or UST sys-
temn, as defined herein,

{a) Actions that are participation in
management.

(1) Participation in the management
of an UST or UST system means, for
purposes of this subpart, actual partici-
pation by the holder in the manage-
ment or control of decisionmaking re-
lated to the operation of an UST or
UST system. Participation in manage-
ment does not include the mere capac-
ity or ability to Inflnence or the
anexercised right to control UST or
UST system operations. A holder is
partieipating in the managemens of the
UST or UST system only if the holder
elther:

(1) Exercises decisionmaking contrel
over the operational (as opposed to fi-
nancial or administrative) aspects of
the UST or UST system, such that the
holder has undertaken responsibility
for all or substantially all of the man-
agement of the UST or UST system, or

(ii) Exercises control at a level com-
parable to that of a manager of the
borrower's enterprise, such that the
holder has assumed or manifested re-
sponsibility for the overall manage-
ment of the enterprise encompassing
the day-to-day decislonmaking of the
enterprise with respect to all, or sub-
stantially all, of the operational (as op-
pesed to flnanclal or administrative)
aspects of the enterprise.

{2) Ovperational aspects of the enter-
prise relate to the use, storage, filling,

or dispensing of petrolenm contained in .

an UST or UST system, and include
functions such as that of a facility or
plant manager, operations manager,
chief operating officer, or chief execu-
tive officer. Financial or administra-
tive aspects include functions such as
that of a eredit manager, accounts pay-
able/receivable manager, persennel
manager, controller, chief financial of-
ficer, or similar functions. Operational
aspects of the ehterprise do not include
the financial or administrative aspects
of the enterprise, or actions associated
with environmental compliance, or ac-
tions undertaken voluntarily to pro-
tect the environment in accordance
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with applecable requirements in 40 CFR
part 280 or applieable state require-
ments in those states that have been
dolegated authority by EPA to admin-
ister the UST program pursuant to 42
USC 6991 and 40 CFR part 281,

{b) Actions that are not participation
in managemesnt pre-foreclosure.

{1) Actions at the inception of the
loan or other transaction. No act or
omission prior to the time that indicia
of ownership are held primarily to pro-
tect a gsecurity interest constitutes evi-
dence of participation In management
within the meaning of this subpart. A
prospective holder who undertakes or
requires an environmental investiga-
tion (which could include a site assess-
ment, inspection, and/or audit) of the
UST or UST system or facility or prop-
erty on which the UST or UST system
is located (in which indicia of ewner-
ship are to ke held), or reguires a pro-
spective horrower to clean up contami-
nation from the UST or UST system or
to comply or come into compliance
(whether prior or subsequent to the
time that indicia of ownership ave held
primarily to protect a security inter-
est) with any applicable law or regula-
tlon, is not by such actlon considered
to be participating in the management
of the UST or UST system or facility
or property on which the UST or UST
system is located.

{2y Loan policing and work out. Ac-
tions that are consistent with holding
ownership indicia primarily to protect
a security interest do not constitute
participation in management for pur-
poses of this subpart. The authority for
the holder to take such actions may,
but need not, be contained in contrac-
tual or other documents specifying re-
quirements for financial, environ-
mental, and other warranties, cov-
enants, conditions, representations or
promises from the borrower. Lioan po-
licing and work out activitles cover
and inchide all such activities up to
foreclosure, exclusive of any activities
that constitute participation in man-
agement.

(1) PoHelng the securlty interest or
loan.

(AY A holder who engages in policing
activitles prier to foreclosure will re-
main within the exemption provided
that the holder does not together with
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other actions participate in the man-
agement of the UST or UST system as
provided in §280.210(a). Such policing
actions include, but are net limited to,
reguiring the borrower to clean up con-
tamination from the UST or UST sys-
tem during the term of the security in-
terest; requiring the borrower to com-
ply or come into compliance with ap-
plicable federal, state, and lccal envi-
ronmental and other laws, rules, and
regulations during the term of the se-
curity Interest; securing or exercising
authority to monitor or inspect the
UST or UST system or facility or prop-
erty on which the UST or UST system
is located (including on-site inspec-
tions) in which indicia of ownership are
maintained, or the borrower’s husiness
or finaneial condition during the term
of the security interest; or taking
other actions to adequately police the
loan or security interest (such as re-
guiring a borrower to comply with any
warranties, covenants, conditions, rep-
resentations, or promises from the hor-
TOWer).

(B) Policing activities also include
undertaking by the holder of UST envi-
ronmental compliance actions and vol-
untary environmental actions taken in
compliance with 40 CFR part 280, pro-
vided that the holder does not other-
wise participate in the management or
daily operation of the UST or UST sys-
tem as provided in §280.218(a) and
§280.230. Swuch allowable actions in-
clude, but are not limited %o, release
detection and release reporting, release
response and corrective action, tem-
porary or permanent closurs of an UST
or UST systern, UST upgrading or re-
placement, and maintenance of corro-
sion protection., A holder who under-
takes these actions must do so in com-
pHance with the applicable reguire-
ments in 40 CFR part 280 or applicable
state requirements in those states that
have heen delegated authority by EPA
to administer the UST program pursu-
ant to 42 U.8.C, 68%1lc and 40 CFR part
281. A holder tnay directly oversee
these environmental compliance ac-
tions and volantary environmental ac-
tions, and directly hire contractors to
perform the work, and is not by such
action considered to be participating in
the management of the UST or UST
system.

§280.210

(i1) Loan work out, A helder who en-
gages in work out activities prior to
foreclosure will remain within the ex-
emption provided that the holder does
not together with other actions par-
ticipate in the management of the UST
or UST system as provided in
§280.210(a). For purposes of this rule,
“work out’’ refers to those actions by
which a holder, at any time prior te
foreclosure, seeks to prevent, cure, or
mitigate a default by the borrower or
obligor; or to preserve, or prevent the
diminution of, the value of the secu-
rity. Work out activities include, hut
are not limited to, restructuring or re-
negotiating the terms of the security
interest; requiring payment of addi-
tional rent or interest; exercising for-
bearance; requiring or exercising rights
pursuant to an assignment of accounts
or other amounts owing to an obligor;
requiring or exercising rights pursuant
to an escrow agreement pertaining to
amounts owing tc an obligor; providing
specific or general financial or other
advice, suggestions, counseling, or
guidance; and exercising any right or
remedy the holder is entitied to by law
or under any warranbles, covenants,
conditions, representatlons, or prom-
ises from the borrower,

{¢) Foraclosure on an UST or UST
system or facility or property on which
an UST or UST system 1s located, and
participation in management activities
post-foreclosure.

(1} Foreclosure, (i} Indicia of owner-
ship that are held primarily to protect

a security interest include legal or eq-

uitable title or deed to real or personal
property acguired through or incident
to foreclosure. For purposes of this
subpart, the term ‘‘foreclosure™ means
that legal, marketable or equitabls
title or deed has been issued, approved,
and recorded, and that the holder has
obtained access to the UST, UST sys-
tem, UST facility, and property on
which the UST or UST system is lo-
cated, provided that the holder acted
diligently to acquire marketable title
or deed and to galn access to the UST,
UST system, UST facility, and prop-
erty on which the UST or UST system
is located. The indicia of ownership
held after foreclosure continue to bhe
maintained primarily as protection for
a security interest provided that the
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holder undertakes to sell, re-leass an
UST or UST system or facility or prop-
erty on which the UST or UST system
is located, held pursuant to a lease fi-
nanecing transaction (whether by a new
lease financing transaction or substi-
tution of the lessee), or otherwise di-
vest itself of the UST or UST system or
factlity or property on which the UST
or UST systom 1is located, in a reason-
ably expeditious manner, using what-
ever commercially reasonable means
are relevant or appropriate with re-
spect fo the UST or UST system or fa-
¢ility or property on which the UST or
UST system is located, taking all facts
and circumstances into consideration,
and provided that the helder does not
participate in management (as defined
in §280.210{a)) prior to or after fore-
closure.

(1) For purposes of establishing that
a holder is seeking to sell, re-lease pur-
snant to a lease financing transaction
(whether by a new lease {financing
transaction or substitution of the les-
seo), or divest in a reasonably expedi-
tious manner an UST or UST system or
facility or property on which the UST
or UST system Is loeated, the holder
may use whatever commercially rea-
sonable means as are relevant or appro-
priate with respect to the UST or UST
system or facility or property on which
the UST or USRT system is loocated, or
may employ the means specified in
$280.210{c)(2). A holder that outbids, re-
jects, or falls to act upon a written
hona Fide, firm offer of falr consider-
ation for the UST or UST system or fa-
cility or property on which the UST or
UST system is locaked, as provided in
§280.210(c}2), is not considerad to hold
indicia of ownership primarily to pro-
tect a security interest.

{#) Holding foreclosed property for
disposition and liquidation. A holder,
who does not participate in manage-
ment prier to or after foreclosure, may
gell, re-lease, pursuant to a lease fi-
nancing transaction {(whsather by a new
lease financing transaction or substi-
tution of the lessee), an UST or UST
system or facllity or property on which
the UST or UST system is located, lig-
uidate, wind up operations, and take
measures, prior to sale or other dis-
position, to preserve, protect, or pre-
pare the secured UST or UST system or
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facllity or property on which the UST
or UST system is located. A holder
may also arrange for an existing or
new operator to continune or initiate
operation of the UST or UST system.
The holder may conduct these activi-
ties without voiding the security inter-
est exemption, subject to the require-
monts of this subpart.

(1) A holder establishes that the own-
ership indicia maintained after fore-
closure continue to be held primarily
to protect a security interest by, with-
in 12 months following foreclosure, Hst-
ing the UST or UST system or the fa-
cllity or property on which the UST or
UST system is located, with a broker,
dealer, or agent who deals with the
type of property in question, or by ad-
vertising the UST or UST system or fa-
cility or property on which the UST or
UST system 1z loecated, as being for
sale or disposition on at least a month-
1y basis in either a real estate publica-
tion or a trade or other publication
suitable for the UST or UST system or
facility or property on which the UST
or UST system is located, or a news-
paper of general clreulation {defined as
one with a ecirculation over 10,000, or

~one suitable under any applicable fed-

aral, state, or local rules of court for
publication reguired by court order or
rules of civil procedure) covering the
location of the UST or UST system or
facility or property on which the UST
or UST system-is loecated. For purposes
of this provision, the 12-month period
begins to run from December 6, 1995 or
from the date that the marketable title
or deed has been issued, approved and
recorded, and the holder has obtained
access to the UST, UST system, UST
facility and property on which the UST
or UST system is located, whichever is
later, provided that the holder acted
diligently to acguire marketable title
or deed and to obtaln access to the
TUST, UST system, UST facility and
property on which the UST or UST sys-
tem 1s located. If the holder fails to act
diligently to acquire marketabls title
or deed or to galn access to the UST or
UST system, the 12-month period be-
gins to run from December 6, 1905 or
from the date on which the holder first
acquires either title to or possession of
the secured UST or UST system, or fa-
oility or property on which the UST or

560




Environmental Protection Agency

UST system 1s located, whichever is
later.

(11) A holder that outbids, reiects, or
fails to act upon an offer of fair consid-
eration for the UST or UST system or
the facility or property on which the
UST or UST system is located, estab-
iishes by such outbidding, rejection, or
failure to act, that the ownership indi-
¢la in the secured UST or UST system
or facllity or property on which the
UST or UST system is located are not
held primarily to protect the security
interest, unless the helder is reguired,
in order to avoid liability under federal
or state law, to make a higher bid, to
obtain a higher offer, or to seek or oh-
tain an offer in a different manner,

(A) Falr conslderation, in the case of
a holder maintaining indicia of owner-
ship primarily to protect a senior secu-
rity interest in the UST or UST system
or facility or property on which the
UST or UST system is located, Is the
value of the security interest as de-
fined in this section. The value of the
security interest includes all debt and
costs inourred by the security Interast
holder, and is calculated as an amount
equal to or in excess of the sum of the
outstanding prineipal (or comparahble
amount in the case of a lease that con-
stitutes a securlty interest) owed to
the holder immediately preceding the
acquisition of full title (or possession
in the cagse of a lease financing trans-
action) pursuant to foreclosure, plus
any unpald interest, rent, or penalties
{whether arising hefore or after fore-
closure). The value of the security in-
terest also includes all reasonable and
necessary costs, fees, or other charges
incurred by the holder incident to work
out, foreclosure, retention, preserving,
pratecting, and preparing, prior to sale,
the UST or UST system or facility or
property on which the UST or UST sys-
tem is located, re-lease, pursuant to a
lease financing transaction (whether
by a new lease financing transaction or
substitution of the lessee), of an UST
or UST system or facility or property
on which the UST or UST system is la-
cated, or other disposition. The value
of the security interest also includes
anvironmental investigation costs
{which cotild include a site assessment,
inspection, and/or audit of the UST or
UST system or facility or property on

§280.210

which the UST or UST system is lo-
cated), and corrective action costs in-
curred under §§280.51 through 280.67 or
any other costs incuwrred as a result of
reasonahble efforts to comply with any
other applicable federal, state or local
law or regulation; less any amounts re-
ceived by the holder in connection with
any partial disposition of the propsrty
and any amounts paid by the borrower
(if not already applied to the hor-
rower's obligations) subsequent to ths
acquisition of full title {(or possession
in the case of a lease flnancing trans-
action) pursuant to foreclosure, In the
case of a holder malntaining indicia of
ownership primarily to protect a junior
security interest, falr consideration is
the value of all outstanding higher pri-
ority security interests plus the value
of the security interest held by the jun-
ior holder, each caleulated as set forth
in this paragraph.

(B) Outbids, rejects, or fails to act
upon an offer of fair consideration
means that the holder outbids, rejects,
or falls to act upon within 90 days of
receipt, a written, bona fide, firm offer
of fair consideration for the UST or
UST system or facility or property on
which the UST or UST system 1s lo-
cated recelved at any tlme after six
months following foreclosure, as de-
fined in §280.210(c). A “written, bona
fide, firm offer” means a legally en-
forceable, commercially reasonabls,
cash offer solely for the foreclosed UST
or UST system or facility or property
on which the UST or UST system is lo-
cated, including 21l material terms of
the transaction, from a ready, willing,
and able parchaser, who demonstrates
te the holder’s satisfaction the ability
to perform. For purposes of this provi-
slon, the six-month period begins to
run from December &, 1995 or from the
date that marketable title or deed has
been issued, approved and recorded to
the holder, and the holder has obtained
access to the UST, UST system, UST
facility and property on which the UST
or UST system is located, whichever is
later, provided that the holder was act-
ing diligently to acguire marketable
title or deed and to obtain access to
the UST or UST system, UST facility
and property on which the UST or UST
system is located, If the holdor falls to
act diligently to acquire marketable
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title or deed or to gain access to the
UST or UST system, the six-month pe-
riod begins to run from December §,
1805 or from the date on which the
helder first acquires either title to or
possession of the secured UST or UST
system, or facility or property on
which the UST or UST system 1s lo-
cated, whichever is later.

{3) Actions that are not participation
in management post-forectosure, A
holder is not considered to be partici-
pating In the management of an UST
or UST system or facility or property
on which the UST or UST system is lo-
cated when undertaking actions under
40 CFR part 280, provided that the hold-
er does not otherwise participate in the
management or dally operation of the
UST or UST system as provided in
§280.210(a) and §280.230. Such allowable
actions include, but are not limited to,
release detection and release reporting,
release response and corrective action,
temporary or permanent closure of an
UST or UST system, UST upgrading or
replacement, and maintenance of cor-
rosion protection. A holder who under-
takes these actions must do so in com-
pliance with the applicable require-
ments in 40 CFR part 280 or applicable
state reguirements in those skates that
have been delegated authority by BPA
to administer the UST program pursi-
ant to 42 U,8.C. 6991c and 40 CFR part
281. A holder may directly oversee
these environmental compliance ac-
tions and voluntary environmental ac-
tions, and directly hire contractors to
perform the work, and is not by such
action considered to be participating in
the management of the UST or UST
system. ’

§280.220 Owmnership of an under-
ground storage tank or under-
ground storage tank system or facil-
ity or (})roperty on which an under-
ground storage tank or under-
ground storage tank system is fo-
cated,

Ownership of an UST or UST system
or faecility or property on which an
UST or UST system is located. A hold-
er is not an “‘owner” of a petrolsum
UST or UST system or facility or prop-
erty on which a petroleum UST or UST
system is located for purposes of com-
pliance with the UST technical stand-
ards as defined in §280.200(a), the UST
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corrective action requirements under
§§280.5% through 280.67, and the UST fi-

nancial responsibility requirements
under §§280.90 through 280.111, provided
the person:

{a) Does not participate in the man-
agement of the UST or UST system as
defined in §280.210; and

(b} Daes not engage in petroleum pro-
duction, refining, and marketing as de-
fined in § 280,200(b),

§280.230 Operating an underground
storage tank or underground stor-
age tank system.

(a} Operating an UST or UST system
prior to foreclosure. A holder, prior to
foreclosurs, as defined in §280.210(c), is
not an “operator” of a petroleum UST
or UST system for purposes of compli-
ance with the UST technical standards
as defined in §280.200{a), the UST cor-
rective action reguirements under
§§280.51 through 280.67, and the UST fi-
nancial responsibility requirements
under §§280.80 through 280.111, provided
that, after December 6, 1993, the holder
is not in control of or does not have re-
sponsibitity for the dally operation of
the UST or UST system, '

(b) Operating an UST or UST system
after foreclosurs, The following provi-
stons apply to a holder who, through
foreclosure, as defined in §280.210(c),
acquires a petroleum UST or UST sys-
tem or facility or property on which a
petroleum UST or UST system is lo-
cated. .

{1} A holder is not an “‘operator’’ of a
petroleum UST or UST system for pur-
poses of compliance with 40 CFR part
280 if there is an operator, other than
the holder, wheo is in control of or has
responsibility for the daily operation of
the UST or UST system, and who can

- be held responsible for compliance with

applicable reguirements of 40 CFR part
280 or applicable state requirements in
those states that have been delegated
authority by BEPA to administer the
UST program pursuant to 42 U.S8.C.
68981c and 40 CFR part 281.

{2) If another operator daes not exist,
as provided for under paragraph (b)1)
of this section, a holder is not an “op-
erator” of the UST or UST system, for
purposes of compliance with the UST
technical standards as defined 1in
§280.200{a), the UST corrective action
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requirements under §§280.51 through
280,67, and the UST financial responsi-
bility requirements under §§280.90
through 280.111, provided that the hold-
or:

(1) Empties all of its known USTs and
UST systems within 60 calendar days
after foreclosure or within 60 calendar
days after December 6, 1995, whichever
1s later, or another reasonable time pe-
riod specified by the Implementing
agency, 8o that no more than 2,5 centi-
maters (one inch) of residue, or 0.3 per-
cent by welght of the total capacity of
the UST system, remains fn the sys-
tem; leaves vent lines open and func-
tioning; and caps and secures all other
Hnes, pumps, manways, and ancillary
equipment; and

(i) Empties those US8Ts and UST sys-
tems that are discovered affer fore-
closure within 80 calendar days after
discovery or within 60 calendar days
after December 6, 1895, whichever is
later, or another reasonahble time pe-
riod specified by the implementing
agency, so that no more than 2.5 centi-
meters {ohe inch) of residue, or 0.3 per-
cent by weight of the total capacity of
the UST system, remains in the sys-
tem; leaves vent lines open and func-
tioning; and eaps and secures all other
lines, pumps, manways, and ancillary
equipment,

(3) If another operator does not exist,
as provided for under paragraph (d)(1)
of this section, in addition to satis-
fying the conditions under paragraph
()(2) of this section, the holder must
either: ‘

(1) Permanently close the UST or
UST system 1n accordance with §§280.71
through 280,74, except §280.72(b); or

§280.230

(i1) Temporarily close the UST or
UST system in accordance with the fol-
lowing applicable provisions of §280.70:

(A) Continue operation and mainte-
nance of corrosion protection in ac-
cordance with §280.31;

(B} Report suspected releases to the
implementing agency; and

(C) Conduct a site assessment in ac-
cordance with §280.72(a) if the UST sys-
tem is temporarily clesed for more
than 12 months and the UST system
does nat meet elther the performance
standards in §280.20 for new UST sys-
tems or the upgrading regquirements in
§280.21, except that the spiil and over-
fill eqguipment reguirements do not
have to be met. The holder must report
any suspected relsases to the imple-
menting agency. For purposes of this
provision, the 12-month pericd begins
to run from December 6, 1095 or from
the date on which the UST system is
emptied and secured under paragraph
(b)2)» of this section, whichever is
later. ’

(4) The UST system can remain in
temporary closure until a subseguent
purchaser has acquired marketable
title to the UST or UST system or fa-
cility or property on which the UST er
UST system 1is located. Once a subse-
quent purchaser acquires marketable
title to the UST or UST system or fa-
¢ility or property on which the UST or
UST system 1s located, the purchaser
must decide whether to operate or
clogs the UST or UST system in ac-
cordance with applicable requirements
in 40 CFR part 280 or applicable state
requirements in those states that have
hesen delegated anthority by EPA to ad-
minister the UST program pursuant to
42 1,8,C, 6991c and 40 CFR part 281,
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Job Titls

Mama (1f samie as Section §, mark box hera E] H

Strest Address

County Streemddresams;aleﬂoed. as applcable

City Slala ZIP Coda County

Area Code Phong Number GHy mearest) State ZiP Coda

Type of Caner (Mark aif that spply R}

1 current [ stateortocaiGont [m Pf““""r&'e lnd-w’e E ﬁi’w"edhem g,%":";?] n

Orome  DlgeSho.  Domse | EEe Rz, O
3

- 41l CONTACT PERSON AT TANK LOCATION :-*

Area Code Prone Numbat

2 W, TYPE OF NOTIFICATION
D Mark box hera enfy if this I3 an amended or subseguent notificatien for this location.
;"\, CERTIFICATION (Aeed and algn after comgleting Section Vi)

t certify under penall
documents, and that
submitted informauon istue, accurate, and complate.

of faw that | have personalty examined and am familar with the information submitled in this and all aftached
ased on my ingulry of those indivlduals Immediately responsible for obtaining the informalion, | befieve thal the

Mame and ofﬁcia.l title of cwner o cwrier's autherdzed representative

Signature

Date Signed

“ GONTINUE ON REYERSE $I10E.
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Drwener Kot (from Sectionl) tocabon (fromSecsontlye = PageNo.—__of Pages
- E [ DESCRIPTION OF UNDEAGHOURO STORAGE TANKS [Coaipets f0d 63CH (iR THuS Ipcaliday == T -
Tank Kentiication No. (e.g., ABC-123), of Tank No. Tank No. Tank No. Tank No. Tank No.
| Artitrarity Assigned Sequential Number (e.g,1.23.2) 3
TSutg ot Tank Currentyniuze | ] ] -, =1 =
thta 200 TempomiyOutdivse | ] 1 -] - —
Permanently Out of Usa =3 — |  — —
Broughl into Use after 5//56 | — £ | | — | —
2 Estmated Age (Years}

3. Estimaled Tolal Capacity (Gaflons)

- | 4. Matesial of Construction
{Mark onem}

Steel

Concrete

Fiberglass Reinforced Plastic
Unknawn

Other, Please Specity

5. Intemal Protection Cathodic Protection

Mari alf that s
(Hark ol ot P el U ioe Lining (. epory tesing)
None

Unknown

Orther, Piease Specify

€. Exfemal Prolection - "
Cathodic Protection

| (Mark aifthat appiy @) Palnted [e.q. asphaltis)
. Floergtass Reinforced Plastic Coated
Nona

Other, Pk Specify

7. Piping

.
: {Mark g ihatapply @} Gﬂm?za;:;::

Fiberglass Relnforced Plastic
Cathodivally Protected
Unknawn

Other, Please Specify

8, Substance Cummently or Last Slored
meInlOuanH&yby Volume b P:‘ Emiply
(Mark sif thafapply @} . Dicsst

Kerosens

Gasoline {Including alcohol blends)

- Used O
Qther, Please Specily

€. Hazardous Substance

Please Indicate Name of Princspal GERCLA Sub

OR
Chemical Abstract Service {CAS) No.

0, 0000 0 10000 DOooo | Coco  oooo
0/ 000d 0y Tooooy Doooo | ooooy; oo
[0} 000d Oy 00000 | O0doo ) dopa || ool

0] | 0y 0600 O 00000 ¢ Doooo |+ Doog ) 0ood

00 | 0 0000 0) DOoO0| D0Coo | Oooo ) oooo

Mark box B tank $lores 2 mixture of substances 1 |-
d. Unknown — —3
9. Additlonal Information (for tanks permanenlly
takan oul of se| )
a. Estimated date last used (marye) / / / ! L
- b. Estimated quantity of substance remalning {gal.)
¢. Mark bax 3 if tank was fiifed with lnen| materiat
(2., sand, concrate)  — - — — —
EPA Farm 753041 |Rzmad §-83) Azeerse Page 2
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- Owrier Name (rom Sacfon i} Location (from Secton By . Paga No.

ACCERTIEICATION CF COMPUANCE W ORMPLETE OB AL NLW. TANRS AT 155 1GCATION

10. Instaiation {mark af that popiy):
D The inglailer has been certfied by the lank and piping manufachrers.
D Tha insteffer has been certfied or fcensed by the m:temer-ma sgency.
17 e instaratin hes bosn inspscted and certitod by & tegisterad professional anginge:
D Tha inglaliaton hes been inspected and approved by the implementing agency.
D Al work fisted on the manuischres's inslaiation checkBsts has been completed.
D Another method was (sed as aliewed by Ihe implementing agency. Pleass spedify

11. Rslease Deloction {mark a that apply):
D Manudd tank gauging.
D Tenk Fghiness testng with inventory tontrols.
D WVapor monifering.
D Ground-waler monitoring. X
G Inferstitiad momdoring within a secondary barrier.
E:] Inlerstital mondoring within aecondary contanment
D Avtomatic bne teek deteclors.
D Line tighlness testing
N Ancther method atowed by the implementing agency. Please specify:

12. Corrosion Protection (i applicatie)
D As specifed for coaled steal lanks with cathodic prolection
D As specified for coated stedl piping with cathadic orotection
D Another methad sigwed by the implementing agency. Please spacify:

13, ! have financial responsibdity in accordance with Subpert | Pleasa specify:
Method:
nswrer:
Policy Number

14 QATH | certly thal the miormabion soncerning mstaliation prowded m item 10 7s true lo the best of my bebef and knowledge.

Instaiter . _—
Naime Date .

Posdon

Compaty

CA Fraem 7530119 84) Foee 3

APPENDIX II TO PART 280—LiST OF gressman W.L. Diokinson Drive, Mont-

AGENCIES DESioNATED To RECEIVE  Somery, Alabama 36130, 205/271-7623
NOTIFICATIONS Alaska (EPA Form), Department of Environ-

mental Conservation, Box 0, Juneaun, Alas-
Alabama (BEPA Form}, Alabama Department ka 89811-1800, $70/465-2653

of Environmenital Management, Ground

Water Seotlon/Water Divislon, 1761 Con-
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American Samoa (EPA Form), Execublve
Secretary, Environmental Quality Com-
mission, Office of the Governor, American
Samoan Governnient, Pago Pago, Amer-
ican Samoa §6799; Attention: UST Notifica-
tion

Arizona (BPA Form), Attention: TUST Coordl-
nator, Arizona Départment of Environ-
mental Quallty, Environmental Health
Services, 2006 N. Central, Phoenix, Arizona
85004

Arkansas (EPA Form), Arkansas Depart-
ment of Pollution Control and Ecology,
P.0. Box 9583, Little Rook, Arkansas 72219,
BOL/662-T444 :

California (8tate Form), Executiva Director,
State Water Resources Control Boargd, P.0O.
Box 100, Sacramento, California 95801, 916/
445-1533

Colorado (EPA Form), Section Chief, Colo-
rado Department of Health, Waste Manage-
ment Division, Underground Tank Pro-
gram, 4210 BEast 1ith Avenue, Denver, Colo-
radeo 80220, 303/320-8333

Connecticut (8tate Form), Hazardous Mate-
rials Management Unit, Department of En-
vironmental Proteotion, Stata Office
Building, 1656 Capitol Avenue, Hartford,
Connecticns (6104

Delaware (State Form), Division of Air and
Waste Management, Department of Nat-
ural Resources and Environmental Con-
trol, P.0. Box 1401, 8% Kings Highway,
Dovar, Delaware 19903, 302726-5405 '

Distriot of Colambia (EPA Torm), Attention:
UST Notification Form, Department of
Consumer and Regulatory Affairs, Pes-
tloides and Hazardous Waste Management
Branch, Room 14, 5010 Owverlock Avenua
8W., Washington, DC 20032

Florida {8tate Form), Florida Department of
Environmental Regulation, Solid Waste
Bection, Twin Towers Office Building, 2600
Blair Stone Road, Tallahassee, Florida
82389, 904/487-4398

Georgia (EPA Form), Georgia Department of
Natural Resources, Environmental Protec-
tion Division, Underground Storage Tank
Program, 3420 Norman Berry Drive, Tth
Floor, Hapeville, Georgia 30354, 404/656-7404

Guam (State Form), Administrator, Guam
Environmental Protection Agency, P.O.
Box 2999, Agana, Guam 6910, Oversess Op-
erator (Commercial call 646-8863)

Hawaii (EPA Form), Administrator, Haz-
ardous Waste Program, 646 Halekauwila
Street, Honolulu, Hawail 96813, 808/548-2270

Jdaho (EPA Form), Undergroeund =Storage
Tank Coordinator, Water Quality Bureau,
Divigion of Environmental Quality, Idaho
Department of Health and Welfare, 450 W,
State Street, Boise, Idaho 83720, 208/334-4251

IHlinois (RPA ¥orm), Underaround Storage
Tank Coordinator, Division of Fire Preven-
blon, Office of State Fire Marshal, 3150 Ex-
eocutive Park Drive, Springfield, Illinois
627034599

Louisiana (State Form),

Pt. 280, App. i

Indiana (EPA Form), Underground Storage
Tank Program, Office of Environmental
Responss, Indlana Department of Environ-
mental Management, 105 South Meridian
Street, Indianapolis, Indiana 46225

Towa (State Form), UST Coordinator, Jowa
Department of Natural Resources, Henry
A, Wallace Building, 900 East Grand, Des
Moines, Towa 50219, 512/281-8135

Kansas (EPA Form), Kansas Department of
Health and Environment, Forbes Field,
Building 70, Topeka, Kansas 66620, 013/296-
1594

Kontucky (State Form), Department of Envi-
ronmental Protection, Hazardous Waste
Branch, Fort Boone Plazz, Bullding #2, i8
Reilly Road, Frankfort, Kentucky 40601,
EBL/564-6716

Secrstary, Lou-
islana Department of Environmental Qual-
ity, P.0. Box 44086, Baton Rouge, Louisiana
70804, B01/342-1265

Maine (State Form), Attention: Underground
Tanks Program, Bureax of Ol and Haz-
ardous Material Control, Department of
Environmental Protection, Stats Honse—
Station 17, Augusta, Maine 04333

Maryland (EPA Formn), Science and Health
Advisory Group, Offics of Environmental
Programs, 201 West Preston Street, Balti-
mora, Maryland 21201 :

Massachusetis (EPA Form), UST Registry,
Department of Public 8Safety, 1010 Com-
monwealth Avenue, Boston, Massachusetts
02215, 61'1/566-4500

Michigan (RFA Form), Michigan Department
of State Police, Fire Marshal Division,
General Office Building, 7160 Harris Drive,
Lansing, Michigan 48913

Minnesota (State Form), Underground Stor-
age Tank Program, Division of 8oclid and
Hazardous Wastes, Minnesota Pollution
Conkrol Agency, 520 West Lafayette Road,
86, Paul, Minnesota §5155

Misslasippl (State Form), Department of
Natural Resources, Bursau of Pollution
Control, Underground Storage Tank Sec-
tion, P.O. Box 10385, Jackson, Mississippi
39209, 601,961-5171

Missouri (EPA Form), UST Coordinator, Mis-
sourf Department of Natural Resources,
P.0. Box 176, Jefferson Olty, Missouri 65102,
314/751-7428

Montana (EPA Ferm), Solid and Hazardous
Waste Bureaw, Department of Health and
Environmental Sclence, Cogawell Bldg,,
Room B-201, Helena, Montana 59620

Nebraska (EPA Form), Nebraska State Fire
Marahal, .0, Box 94677, Lincoln, Nebraska
685004677, 4024719465

Nevada (EPA Form), Attention: UST Coordi-
nator, Division of Environmaental Protec-
tion, Department of Conservation and Nat-
ural Resources, Capitol Complex 201 8. Fall
Street, Carson City, Nevada 89710, 800/992—
0900, Bxt. 4670, 702:485-467¢
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New Hampshire (EPA Form), NH Dept. of
Environmental Services, Water Supply and
Pollutlon Contrel Division, Hazen Drive,
P.0. Box 95, Concord, New Hampshire 93301,
Attention: UST Registration

New Jersey {State Form), Underground Stor-
age Tank Coordinator, Department of En-
wironmeéntal Protection, Bivision of Water
Resources {CN-029), Trenton, New Jersey
08625,-609/292-0424

New Mexico (BEPA Form), New Mexico Envi-
renmental Improvement Division, Ground-
water/Hazardous Wasate Bureau, P.O. Box
968, Banta Fe, New Mexico 37504, 505/827-
2633

New York (EPA Form), Bulk Storage Sec-
tion, Division of Water, Department of En-
virenmental Conservation, 50 Wolf Road,
Room 826, Albany, New York 12233-0001,
518/457—4351

North Carolina (EPA Form), Division of En-
vironmental Management, Ground-Water
Operations Branch, Department of Natural
Resources and Community Development,
P.0O, Box 27687, Raleigh, North Carolina
27611, 919/733-3221

North Dakota (State Form), Division of Haz-
ardous Management and Speelal Studies,
North Dakota Department of Health, Box
6520, Bismarck, North Dakota 58502-5520

MNorthern Marlana Islands (EPA Form),
Chief, Divislon of Environmental Quality,
P.0. Box 1304, Commonwealth of Northern
Mariana Islands, Saipan, CM 26950, Cable
Address: Gov. NMI Salpan, Overseas Oper-
ator: 6984 :

Oltio (State Form), State Fire Marshal’s Of-
fice, Department of Conumnerce, 8895 Ei.
Main Street, Reynoldsburg, Ohlo 43068,
State Hotline: 800/282-1027

Oklahoma (FPA Form), Underground Stor-
age Tank Program, Oklahoma Corporation
Comm., Jim Thorpe Bullding, Oklahoma
City, Oklahoma 73105

Oregon (Skate Form), Underground Storage
Tank Program, Hazardous and Solild Waste
Division, Department of Environmental
Rualty, 811 S W. 8ixth Avenue, Portland,
Oregon 98204, 503:229-5788

Penunsylvania (BPA Form), PA Department
of Environmental Resources, Bureau of
Water Quabity Management, Ground Water
Unit, 96h Floor Fulton Building, P.O. Box
2063, Harrtsburg, Pennsylvania 17120

Puerte Rico (EPA Form), Director, Water
Quality Controel Area, Environmental
Quality Board, Commonwealth of Puerto
Rico, Santurce, Puerto Rico, 809/725-0717

- Rhede Island (BMPA Form), ST Reglstration,
Department of Environmental Manage-
ment, 83 Park Street, Providence, Rhode
Island 02803, 4013772234

South Carolina (State Formy), Ground-Water
Protectlon Division, Sonth Carclina De-
partment of Health and Eavironmental
Control, 2600 Bull Street, Columbia, South
Carolina 29201, 803/758-5213

40 CFR Ch. 1 (7-1-12 £dition)

South Daketa (BEPA Form), Office of Water
Quality, Department of Water and Natural
Resources, Joe Foss Building, Plerre,
South Dakota 57501,

Tennessee (BPA Form), Tennessee Depart-
ment of Health and Bnvironment, Division
of Superfund Underground Storage Tank
Seotlon, 150 Ninth Avenus, Neorth, Nash-
ville, Tennessee 37219-5404, 615/741-06%0

Texas (FPA Form), Underground Storage
Tank Program, Texas Water Commission,
P.0. Box 13087, Austin, Texas 78711

Utah (KPA Form), Division of Bnvirormental
Health, P.O. Box 45500, Salt Lake City,
Utah 841450500

Vermont {State Form), Underground Storage
Tank Program, Vermont AEC/Waste Man-
agement Division, State Office Bullding,
Montpelier, Vermont 05602, 802/628-3395

Virginia (KPA Form), Virginla Water Con-
trol Board, P.O. Box 11143, Richmond, Vir-
ginla 23230-1143, 8042576685

Virgin Islands (EPA Form), 208{JF) Coordi-
nator, Division of Natural Resources Man-
agement, 14 F Building 111, Watergut
Homes, Christlanstead, St. Croix, Virgin
Istands 00620

Washington (State TForm), Underground
Storagae Tank Notification, Sold and Haz-
ardous Waste Program, Department of
Heology, M/S PV-11, Olympia, Washington
985048711, 206/459-6316

West Virginia (EPA Form), Attention: UST
Notification, Solid and Hazardous Waste,
Gronnd Water Branch, West Virginia De-
partment of Nataral Resources, 1261
Greenbriar Street, Charleston, West Vir-
ginia 25311

Wisconsin (State Form), Bureaw of Petro-
leum Iaspection, P.O. Box 7869, Madison,
Wisconsin 53707, 608/286-7605

Wyoming (EPA Form), Water Quality Divi-
sion, Depariment of Environmental Qual-
ity, Herschler Building, 4th Floor West, 122
West 25th Street, Cheyenne, Wyoming
B2002, 30771171781

APPENDIX I TO PART 280—STATEMENT
FOR SHIPPING TICKETS AND INVOICES

NoTE. A Federal law (the Resource Con-
servation and Recovery Act (RCRA), as
amended (Pub. L. 96-616)) requires owners of
certain underground storage tanks to notify
designated State or local ageneles by May 8,
1986, of the existence of theifr tanks, Notifica-
tions for tanks brought inte use after May 8,
1986, must be made within 30 days. Consult
EPA’s regulabions, issued on November 8,
19885 (40 CFIL part 280) to determine if you are
affected by this law.
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