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January 2015

AGENCY INFORMATION NOTICE

Implementation of An Act Relative to Public Access of Private Restrooms
The purpose of this notice is to inform you about a state law that relates to public access to employee restrooms at private retail establishments for individuals with certain qualifying medical conditions. Chapter 191 of the Acts of 2012 (An Act Relative to Public Access of Private Restrooms), effective as of October 29, 2012, requires a private retail establishment to allow a customer to use an employee restroom facility if the customer has been diagnosed with an eligible medical condition or uses an ostomy device. There are some restrictions, however, that relate to health and safety of the customers and security risks for the establishment.  For example if the restroom is blocked and prevents easy access resulting in a health and safety risk, then the establishment can say no.  The full text of the law (M.G.L. c. 270, §26) is provided below. 

In order to facilitate compliance with the law, the Massachusetts Department of Public Health (DPH) has developed a form letter, available on the DPH website, to be signed by an individual’s physician should the physician believe that a patient’s condition qualifies under the law for access to restrooms at private retail establishments.

Under this law, a retail establishment that has a restroom facility for its employees must allow a customer to use that restroom during normal business hours if the following conditions are met:
1. the individual who is lawfully on the premises of a retail establishment requests the use of the employee restroom facility by providing either the DPH form letter or similar written documentation signed by the customer’s physician;

2. three or more employees of the retail establishment are working at the time the customer requests to use the employee restroom facility;

3. the retail establishment does not normally make a restroom available to the public;

4. the employee restroom facility is not located in an area where providing access would create an obvious health or safety risk to the customer or an obvious security risk to the establishment; and

5. a public restroom is not immediately accessible to the customer.

The law does not require a retail establishment to make any physical changes or improvements to an employee restroom facility located on the premises. The law also provides certain liability protections to retail establishments and their employees who make restroom facilities available under this law.

A violation of this law may be punished by a fine of $100 for the first offense and a fine of not less than $100 nor more than $200 for subsequent offenses.

An example of the DPH form letter ‘Documentation of Medical Condition Qualifying for Public Access to Employee Restrooms at Private Retail Establishments’ is attached. 

Chapter 191 of the Acts of 2012 – An Act Relative to Public Access of Private Restrooms
Chapter 270 of the General Laws is hereby amended by adding the following section:-
Section 26. (a) For the purposes of this section, the following words shall, unless the context clearly requires otherwise, have the following meanings:
“Customer”, an individual who is lawfully on the premises of a retail establishment.
“Eligible medical condition”, Crohn’s disease, ulcerative colitis or any other medical condition that requires immediate access to a restroom facility.
“Retail establishment”, any business or place where members of the public have access as invitees or licensees.
(b) A retail establishment that has a restroom facility for its employees shall allow a customer to use that facility during normal business hours if the following conditions are met:
(1) the customer requesting the use of the employee restroom facility suffers from an eligible medical condition or uses an ostomy device, provided that the existence of the condition or device is documented in writing by the customer’s physician;
(2) three or more employees of the retail establishment are working at the time the customer requests to use the employee restroom facility;
(3) the retail establishment does not normally make a restroom available to the public;
(4) the employee restroom facility is not located in an area where providing access would create an obvious health or safety risk to the customer or an obvious security risk to the establishment; and
(5) a public restroom is not immediately accessible to the customer.
(c) A retail establishment, or an employee of a retail establishment, shall not be civilly liable for an act or omission in allowing a customer who claims to have an eligible medical condition to use an employee restroom facility that is not a public restroom if the act or omission: (i) is not negligent and occurs in an area of the retail establishment that is not generally accessible to the public; and (ii) results in injury to or death of the customer or individual, other than an employee, accompanying the customer.
(d) This section shall not require a retail establishment to make any physical changes or improvements to an employee restroom facility located on the premises.
(e) A violation of this section shall for the first offense be punished by a fine of $100. A second or subsequent offense shall be punished by a fine of not less than $100 nor more than $200.
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Documentation of Medical Condition Qualifying for Public

Access to Employee Restrooms at Private Retail Establishments

 Chapter 191 of the Acts of 2012:

An Act Relative to Public Access of Private Restrooms
M.G.L. c. 270, §26

This letter serves to document that my patient, named below, suffers from an eligible medical condition or uses an ostomy device, and is therefore eligible to use an employee restroom facility on the premises of a retail establishment in accordance with M.G.L. c. 270, §26.  A retail establishment that has a restroom facility for its employees must allow this individual upon request to use a restroom on the premises during normal business hours if the following conditions are met:
1. the customer requesting the use of the employee restroom facility provides signed documentation by the customer’s physician;

2. three or more employees of the retail establishment are working at the time the customer requests to use the employee restroom facility;

3. the retail establishment does not normally make a restroom available to the public;

4. the employee restroom facility is not located in an area where providing access would create an obvious health or safety risk to the customer or an obvious security risk to the establishment; and

5. a public restroom is not immediately accessible to the customer.

A violation of this law may be punished by a fine of $100 for the first offense and a fine of not less than $100 nor more than $200 for subsequent offenses.
Patient Name:  _____________________________________________

Physician’s Name:  _________________________________________

Physician’s Signature:  ______________________________________

Date:  __________________________




MARYLOU SUDDERS


Secretary


EILEEN M. SULLIVAN


Acting Commissioner





Tel: 617-624-6000


www.mass.gov/dph











CHARLES D. BAKER


Governor


KARYN E. POLITO


Lieutenant Governor








MARYLOU SUDDERS


Secretary


EILEEN M. SULLIVAN


Acting Commissioner





Tel: 617-624-6000


www.mass.gov/dph











CHARLES D. BAKER


Governor


KARYN E. POLITO


Lieutenant Governor








