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MEMORANDUM

To:
Monica Bharel, MD, MPH, Commissioner, and Members of the Public Health 
Council
From:
Jan Sullivan, Acting Director 


Bureau of Environmental Health


Date:
September 16, 2015
RE:
Proposed Rescission of 105 CMR 680.000: Phosphates in Household Cleansing Products
______________________________________________________________________

INTRODUCTION 
The purpose of this memorandum is to provide an overview of the proposed rescission of 105 CMR 680.000: Phosphates in Household Cleaning Products. The Department of Public Health, Bureau of Environmental Health (DPH/BEH) proposes rescinding this regulation as it is unnecessary in light of the fact that industry practices which prompted this regulation have changed, and that statutory requirements regarding the use of phosphates in household cleansing products will remain in effect. 

BACKGROUND 
M.G.L. c. 111, § 5R restricts the sale, distribution and use of household cleansing products which contain phosphorous in the Commonwealth. This law was originally passed due to concerns about chemical enrichment in streams and bodies of water where phosphates can build up over time, leading to potentially harmful algal blooms. The statute allows DPH to request information from manufacturers of household cleansing products (e.g., dishwasher detergent), including lists of major ingredients and the amount of phosphorous in their products. The statute also allows manufacturers to apply to DPH to have their products excluded from regulation. Additionally, the statute provides that certain industrial uses of phosphates are exempt from the restrictions on the use of phosphates in household cleansing products. 

105 CMR 680.000 implements and interprets the requirements of the statute. The statute is very prescriptive and includes enforcement mechanisms, including fines for violations. In large part the regulations duplicate the statute’s requirements. To date, DPH/BEH does not have a record of a manufacturer applying for an exemption, or of any enforcement activity that has been conducted related to phosphates in cleansing products.

Since the statute was passed and the regulations were promulgated, over sixteen other states enacted restrictions on phosphates in cleansing products. In response, the household cleansing products industry has dramatically reduced the amount of phosphates in products sold in the United States.

If this regulation is rescinded, statutory restrictions on phosphates in cleaning products will remain. As the regulation is duplicative of the statute and industry has shifted away from using phosphates in household cleansing products, this regulation is no longer necessary. 

PROPOSED RESCISSION OF REGULATION
105 CMR 680.000 sets restrictions and requirements related to the presence of phosphates in household cleansing products. Significant portions of the regulation address:

· Record keeping and reporting requirements;
· Industrial use exemptions;
· Availability of Household Cleansing Product Information;
· Penalties
Restrictions on phosphates in household cleansing products will remain in place through the statute. 105 CMR 680.000 is duplicative of statutory requirements and unnecessary in light of the fact that industry has shifted away from using phosphates in household cleansing products.

CONCLUSION
After an initial presentation to the Public Health Council, a public hearing and comment period will be held. Any comments received will be reviewed and presented to the Public Health Council at a subsequent meeting. If approval for rescission is granted, DPH/BEH will proceed with rescinding these regulations. 
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