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This memorandum provides an informational briefing on proposed revisions to 105 CMR 590.000:  State Sanitary Code Chapter X – Minimum Sanitation Standards for Food Establishments.  This regulation establishes a statewide program to regulate approximately 50,000 retail food establishments that are licensed and inspected by the state’s 351 Boards of Health and local Health Departments.

The proposed revisions will adopt the most current version of the model retail food code published by the U.S. Food and Drug Administration (FDA), and will provide a uniform system of provisions that address the safety and protection of food offered at retail and in food service.  The benefits associated with complete and widespread adoption of the FDA Food Code include:
· Reduction of the risk of foodborne illnesses within food establishments, thus protecting consumers and industry from potentially devastating health consequences and financial losses;
· Uniform standards for retail food safety that reduce complexity and better ensure compliance;
· The elimination of redundant processes for establishing food safety criteria; and
· The establishment of a more standardized approach to inspections and audits of food establishments.

The proposed revisions will also: 
· Simplify requirements for mobile food units, temporary food establishments, and bed-and-breakfast operations;
· Clarify requirements for shared kitchens, farmer’s markets, and school lunch programs; and
· Allow Boards of Health to protect public health and safety by licensing innovative food operations that are not expressly included in listed food establishments.

BACKGROUND 

Every four years, the FDA publishes the Food Code, a model retail food code that provides government jurisdictions with a scientifically sound technical and legal basis for regulating retail stores and food service establishments. Local, state, tribal, and federal regulators use the FDA Food Code as a model to develop or update their own food safety rules and to be consistent with national food regulatory policy.

In 2001, the Department adopted the 1999 FDA Food Code to replace the Massachusetts Retail Food Code that was promulgated in 1984 and amended in 1990. Since that time, there have been significant changes in the science of food protection.

FDA updated and re-issued its model Food Code in 2001, 2005, 2009 and 2013, and issued supplemental guidance in 2015. Forty-six other states enforce these newer versions of the FDA Food Code. The 1999 version is only enforced in Massachusetts, Louisiana, Arizona and the District of Columbia. The 1995 and 1997 versions are enforced in South Dakota and Minnesota.

Fifty-seven local Boards of Health are currently enrolled in FDA’s Voluntary National Retail Food Program Standards (VNRFPS), and 29 have received grants from FDA that encourage them to adopt the most recent FDA Food Code as a local regulation.  The 2009 and 2013 codes have been adopted in two communities, and nineteen other Boards of Health are scheduled to follow suit before the end of this year. Adopting the FDA Food Code statewide will eliminate the need for municipalities to adopt the code as a local regulation and prevent significant industry impacts where establishments have multiple locations in different communities.

PROPOSED REVISIONS 

The 2013 FDA Food Code contains eight chapters, and six of these chapters are adopted by 105 CMR 590.000 either without any changes (Chapters 4, 6 and 7), or with minor revisions (Chapters 2, 3 and 5). By limiting changes to Chapters 2 through 7 of the 2013 FDA Food Code, the Department will promote uniform national standards for retail food safety which reduce complexity and improve compliance.

Revisions to FDA’s Chapter 1 (“Purpose and Definitions”) are required in order to include definitions that are unique to Massachusetts and in conformance with statutes and other state regulations. These supplemental definitions are needed to support a common/standardized food safety language that will improve communication between the Department, local Boards of Health, and the regulated industry. 

Revisions to FDA’s Chapter 8 (“Compliance and Enforcement”) are proposed in order to provide local Boards of Health with a “tool box” of enforcement strategies that have been a part of each Massachusetts Retail Food Code for more than 30 years. These standardized enforcement procedures encourage a comprehensive approach to food safety management and allow the Department to provide supporting documents and training to local Boards of Health.

The proposed 105 CMR 590.000 contains nine additional sections to supplement the 2013 FDA Food Code. Six of these supplemental sections (590.012 through 590.018) contain the same language found in current version of 105 CMR 590.000. Two of the supplemental sections (590.009 and 590.011) contain revised administrative procedures and updated legal interpretations which were issued by the Department after 2001. 

Section 590.010 (“Guidance for Retail Operations”) contains new language which takes advantage of emerging technologies and knowledge to provide local Boards of Health with up-to-date guidance for the following permit types:
· 590.010 (A) Caterers provides additional guidance to licensing institutional kitchens which provide ready-to-eat meals for schools and senior centers (i.e. meals-on-wheels).  
· 590.010 (B) Mobile Food Operations has been simplified by referring to guidelines prepared by the Conference for Food Protection. 
· 590.010 (C) Temporary Food Establishments has also been simplified by referring to guidelines prepared by the Conference for Food Protection.
· 590.010 (D) Public and Farmers Markets clarifies exempt operations and incorporates guidelines from the Local Public Health Institute.
· 590.010 (E) Residential Kitchens: Bed and Breakfast Operations exempts B&Bs with less than six bedrooms from being required to have a food license from the BoH.
· 590.010 (F) Residential Kitchens: Cottage Food Operations provides guidance for on-farm and off-farm cottage food operations which are consistent with recommendations from the Association of Food and Drug Officials.
· 590.010 (G) Schools and USDA Nutrition Programs re-emphasizes the requirement to inspect school cafeterias twice a year, and provides recommendations for inspecting non-school settings that participate in USDA Meal Programs.
· 590.010 (H) Shared Kitchen or Incubators addresses food preparation facilities that are designed to provide fledgling food retailers or preparers with kitchen space and access to professional equipment.
· 590.010 (I) Raw Bars provides guidance for inspecting establishments that sell or serve raw molluscan shellfish, and discusses record-keeping requirements.
· 590.010 (J) Innovative Operations address non-traditional food establishments not usually seen by BoHs.

These proposed revisions to section 590.010 will allow regulators to use resources available from FDA and other national food safety organizations to enforce the Massachusetts Retail Food Code in a systematic and standardized manner.

CONCLUSION

The proposed revisions provide a comprehensive revision to 105 CMR 590.000 to provide Massachusetts with a food safety rule consistent with national food regulatory policy, protect consumers by reducing the risk of foodborne illnesses in food establishments, provide owners of food establishments with uniform standards for retail food safety that reduce complexity, and provide local Boards of Health with a more standardized approach for inspecting and auditing food establishments.  These revisions will support the goals and recommendations made by the Massachusetts Food Policy Council in 2015 for regulation reform, consistent enforcement, and updated food codes.[footnoteRef:1]  [1:  Massachusetts Local Food Action Plan. 2015. < http://www.mapc.org/sites/default/files/MLFAPFull.pdf>] 


The Department plans to hold two public hearings to solicit feedback from the public and other interested organizations.  It is anticipated that there will be significant comments on the proposed revisions.  All comments will be evaluated, and additional revisions to the proposed regulations may be made if necessary.  The testimony and any additional proposed changes will be summarized and presented to the Public Health Council in future meetings. Following presentation to the Public Health Council, the Department will request approval for final promulgation.
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