CliftonLarsonAllen, LLP

300 Crown Colony Drive, Suite 310
Quincy, MA 02169

Att: Mark Cummings

Re: Comments and questions on 105 CMR 100.00 Proposed Amended Determination of Need Regulations
As detailed below CliftonLarsonAllen offers the following comments, questions and suggestions:
· Proposed Community Based Health Initiatives Contribution “CBHI” – Currently long term care projects are exempt from CBHI.  The proposed regulations change this and would require as a standard condition that all “Proposed Projects”, including long term care projects, expend either (i) greater than or equal to 5% of the total capital expenditure on CBHI over five years on modernization or new projects, or (ii)  2.5% of the total capital expenditure over five years on CBHI on conversion projects.  CBHI is not required by statute and is currently only imposed through the Department’s current regulations and sub-regulatory guidance.  Long term care projects should continue to be exempt from CBHI because of their operating margins, low reimbursement and ability to fund.   Will this CBHI be included in the MCE for reimbursement?  What will be the process for selection of where the contributions will be directed?  It is imperative that this process be transparent to avoid any actual or perceived conflicts of interest.  
· Proposed Regulation-100.210 (A) (4)(a) – The proposed regulation reads “Said documentation shall be completed and certified under the pains and penalties of perjury by a certified public accountant (CPA). Said CPA’s analysis shall include, but not be limited to, a review of the Applicant’s past and present operating and capital budgets, balance sheets, projected cash flow statements, proposed level of financing for the Proposed Project, and any other relevant information required for the CPA to provide reasonable assurances that the Proposed Project is financially feasible, and within the financial capability of the Applicant, and where appropriate, as a matter of standard accounting practice, its Affiliates; and,”.  This section needs to be clarified with respect to what the regulations are asking the CPA to do. The Accounting profession has a framework for which it is governed by with respect to various engagements  - Statements on Standards for Attestation Engagements (SSAEs).  It is suggested that the regulations define more specifically under this framework what the accountant is to perform. As currently constituted it appears as though the regulations would require CPA’s to express an opinion on the financial feasibility of the project, the scope of such an engagement would add significant additional cost to the project and thus to the provider and the system.  Does this requirement apply to all types of projects, including “conservation projects” as defined in the proposed regulations? 
· Standard Conditions 100.310-  (B) Authorization period extended to five years
100.310- (I) given the nature of the construction industry and projects of such magnitude the timeline for submission of final costs is aggressive and unrealistic.  Such an aggressive timeline could lead to omissions or oversight that could ultimately lead to re-work, additional costs, or changes that may impact cost and access.  It is suggested that this authorization for submission of final costs be extended/ 100.310- (K)- Does acceptance of dually eligible patients suffice?
100.405(I) “(I) The Applicant may request initial plan review by the Department following the Filing Date of the Application for Determination of Need. Said initial review may coincide, as is reasonably feasible, with Department consideration of the Proposed Project pursuant to 105 CMR 100.000.” With respect to Plan Review- will there be a change in the plan review process? What will happen to the plan review fee if the project isn’t approved? 
100.310 Standard Conditions- F(3) It is proposed that outlays or deposits to secure favorable pricing should be allowed regardless of approval in such instances if the project doesn’t move forward the deposits would be returned to the provider.  This would be consistent with the spirit of reducing overall costs within the system.

100.100- Definitions 

Significant change- (B) add language of material in front of modification“any material modification”  

(C ) add language unless otherwise approved at the beginning
Guideline- This is an overall comment as it relates to the “guideline”- It is difficult, almost impossible to accurately provide complete and thorough comments on the proposed regulations and their impact without the relevant sub-regulatory guidelines. Once the sub-regulatory guidelines have been drafted, we recommend public comments be extended/added before final adoption of the proposed amended DoN regulations in 105 CMR 100.00.  Simply allowing public comment on the sub-regulatory guidelines on their own, in our estimation is not sufficient.  The regulations in 105 CMR 100.00 and the applicable sub-regulatory guidelines should have a concurrent public comment period.
Thank You for the opportunity to comment on the proposed amendments to 105 CMR 100.00

