Gurley Eye Care Associates
195 School Street

Manchester MA  01944

(978) 526-4800

October 7, 2016

Monica Bharel

Executive Office of Health and Human Services

Department of Public Health

250 Washington Street

Boston, MA 02108

RE: Proposed Revision of 105 CMR 100.000: Determination of Need

Dear Commissioner Bharel,

I am John Gurley, MD, a practicing ophthalmologist on the North Shore for the past 25 years performing surgery at North Shore Cataract and Laser Center located in Stoneham, MA for over a decade.  I am submitting this comment on the draft regulations relative to 105 CMR 100.000 on Determination of Need (DON).  While I understand the need to modify the DON regulations, I do not support the restrictive and anticompetitive requirement contained in the proposed regulations that would require a freestanding ASC applying for a Determination of Need for any proposed project to be affiliated with or in a joint venture with an acute care hospital. 

No other state has such an anti-competitive restriction on ASCs. Forcing private entities to partner with potential competitors in the marketplace does nothing to increase competition and could ultimately undermine innovation and lead to higher costs for Massachusetts employers and patients. 

Ambulatory Surgery Centers (ASCs) are innovative, high-quality surgical facilities located in every state and who offer millions of patients a convenient and low-cost choice for care. ASCs have saved the Medicare program and its beneficiaries $7.5 billion from 2008 to 2011 by serving as an alternative to higher priced care in other settings.
 It is projected that ASCs have the potential to reduce Medicare costs by an additional $57.6 billion over the next decade. ASCs offer high quality care along with prices significantly lower than HOPDs for the same procedures throughout the country, regardless of payer. The Department of Public Health’s stated goal is to promote better care at lower costs. However, the proposed regulations will effectively reduce high-quality care option for the citizens of Massachusetts. 

With the proposed changes in 105 CMR 100.740, surgery centers eventually would be absorbed into community based hospitals, which will serve to drive-up costs to insurers and patients. Non-hospital based ASCs are paid at a significantly lower rate than what is paid to a community hospital, or hospital outpatient department (HOPD) for the exact same procedure. Our freestanding surgery centers primary procedure is cataract surgery and the HOPD rate is $1,745.70 per cataract while the ASCs receive $976.17 per cataract. Therefore, the HOPD rate is 79% higher than the ASC rate. This will result in the patient portion of the typical 80/20 claim substantially increase. The cost to the patient or secondary insurance breaks down as follows:


HOPD for CPT 66984 
= $1,745.70 @ 20% = $349.14 



ASC for CPT 66984

= $    976.17 @ 20% = $195.23



Increase Out of Pocket Cost to the Patient     = $153.91

Healthcare facilities and providers should be acutely aware and sensitive to the patient’s out of pocket costs for their care, which have escalated considerably as many consumers have been forced to elect insurance plans with much higher deductibles and co-pays. Since the ASC’s usual and customary charges are significantly lower than HOPD, the proposed changes will directly impact the patients of the Commonwealth’s healthcare costs. .

I believe that when hospitals, urgent care centers or ASCs close, patients lose access to the care they need. Therefore, I strongly support the DPH’s decision to lift the oppressive moratorium on ASCs and considering the needs of Massachusetts communities. However, the new requirement of forcing ASCs to be affiliated with acute-care hospitals is extremely anticompetitive and will increase costs for Massachusetts citizens. 

At the very least, DON should be a level playing field for all and ASCs should be treated similarly to all others entities. The unfair restriction on standalone ASCs is unduly burdensome, without merit, and creates a legitimate anti-trust concern. In closing, I ask the Department to ensure that Massachusetts employers, payers and patients can benefit from the many benefits that ASCS provide to our health system and that you remove the moratorium and eliminate the onerous and anticompetitive requirement that ASCs be partnered with acute-care hospitals.

Sincerely,
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John Gurley, MD
� Medicare Cost Savings Tied to Ambulatory Surgery Centers, University of California-Berkeley Nicholas C. Petris Center on Health Care Markets and Consumer Welfare, September 2013.





