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October 7, 2016

Monica Bharel, M.D. MPH
Commissioner
Department of Public Health 
250 Washington Street
Boston, MA 02108

Re: Proposed amendments to regulations 105 CMR 1000.000 Determination of Need 
Dear Commissioner Bharel:
On behalf of LeadingAge Massachusetts, I am writing to submit comments on proposed amendments to regulations governing 105 CMR 100.000 Determination of Need.  

LeadingAge Massachusetts is a statewide association representing the continuum of not-for-profit providers of housing, health care and services for the aging including nursing and rehab facilities, residential care facilities (rest homes), assisted living residences, continuing care retirement communities (CCRCs), subsidized senior housing and home and community based service providers.  Our members provide housing and services to more than 25,000 older persons in the Commonwealth.  Governed by community-based volunteer boards of directors, close to a quarter of our members, have been providing housing and services to elders in their communities for more than 100 years.  We believe that all older adults be able to live in age friendly communities which offer the services they need, when they need them, in the place they call home.  
We commend the Department of Public Health (DPH) on undertaking this major overhaul of the Determination of Need (DoN) regulations.  The proposed amendments simplify and streamline the regulations leading to a set of regulations which are much easier to read and comprehend.  We are especially pleased with the streamlining of processes to allow for simultaneous Plan Review and DoN application.  Such streamlining should significantly reduce the delays that currently are commonplace.  We are also supportive of moving to a rolling review allowing applications to be made at any time in the year.  
With that said, we would like to raise some concerns with the proposed amendments as they apply to LeadingAge Massachusetts members and those they serve.  
We do have an overall concern that many of the new requirements do not consider the unique needs of long term care facilities, both skilled nursing and residential care facilities (rest homes).  These facilities differ significantly from hospitals and other health care facilities in terms of size, scope of services, and financial resources.  It should be kept in mind that, unlike hospitals, most long-term care facilities are homes where thousands of individuals live.  They are not just settings where health care is received.  
Definition of Conversation Project
While we applaud the intent of DPH to pull certain maintenance projects out of the DoN process into a new category called Conservation Projects, we are concerned that the definition may be too limiting by disallowing any projects that would allow for “Modernization.”   For the most part, long term care facilities in 2016 are not serving the same resident population that they were serving 20 years ago.   Physical plants of 20 years ago may not always be sufficient to meet the needs of the residents that are living in their buildings today.  We are concerned that language requiring conservation projects to solely “sustain or restore a health care facility….. to its original functionality” may preclude upgrades that would be necessary to meet today’s resident population.  We ask that the word “modernization” be struck from the definition of Conservation Project.  
100.210 Determination of Need Factors 

1: Applicant Patient Panel Need
(e) Evidence of community engagement.  DPH requires efforts to engage community coalitions which are “statistically representative of the Applicant’s existing Patient Panel” which is defined as “the total of the individual patients seen over the course of the most recent complete 36-month period.”  While we strongly encourage providers to fully engage the community in proposed project plans, we are concerned that the requirement for “statistically representative” coalitions may not always be possible to achieve, especially for smaller, independent provider organizations.  We ask that the words “statistically representative of the Applicant’s existing Patient Panel” be eliminated.  
(f) The requirement that the applicant demonstrate the Proposed Project will compete on the basis of price is challenging for long-term care facilities that have limited control over the price of the care they provide.  The overwhelming majority of skilled nursing facilities are dependent upon public payors with Medicaid covering close to 70% for most facilities in Massachusetts.    
3: Compliance
This factor requires an Applicant to provide “sufficient evidence of compliance with all federal, state, and local laws and regulations.”  Skilled nursing facilities are governed by a multitude of federal, state and local requirements.  It would be incredibly burdensome for a facility to have to provide evidence of compliance with all required regulations.   We suggest instead that Applicants be asked to attest to substantial compliance of all relevant regulations.   

4: Financial Feasibility and Reasonableness of Expenditures and Costs
This provision requires documentation of the availability of sufficient funds for capital and ongoing operating costs necessary to support the Proposed Project to be completed and certified under pains and penalties of perjury by a certified public accountant (CPA).  Requiring CPA documentation, is onerous and will simply add costs to projects.  This will especially be problematic for smaller facilities.  Long term care facilities are already required to submit cost reports annually to the Commonwealth if they participate in the MassHealth program.  
6: Community-Based Health Initiatives
This provision requires all Proposed Projects to fund projects addressing Health Priorities at an amount greater than or equal to 5% of the total Capital Expenditure of the Proposed Project over five years on modernization or new projects, or 2.5% of the total capital expenditure over five years on conversion projects.   Nursing facilities and rest homes have not previously been subject to this requirement, and we strongly believe they should continue to be exempt from this requirement.   As indicated previously, close to 70% of nursing facility residents are covered by Medicaid.  In turn, Medicaid rates fall well-short of the actual cost of providing quality nursing home care.  With the extremely low (and sometime negative) operating margins of many facilities, we believe that requiring mandatory funding of CBHI is unreasonable and unfair.  
We do believe that long-term care facilities need to be considered critical components of their community-wide health infrastructure and we believe that there are many ways that they can contribute to the overall health needs of the community, without making required financial contributions.  For example, many LeadingAge Massachusetts’ members have opened their doors to members of the community to provide a range of health-education, health-care screening and similar programs. Examples include offering free education and information to adults in the community about the importance of establishing a health care proxy.  Other examples include free training on evidenced-based chronic disease management and falls-prevention programs for members of the community.  We also see opportunities for long-term care facilities to work directly in partnership to support those living in affordable housing settings – providing services that may help to keep them living in their current settings longer.  
So although we support the overall concept of the Community-Based Health Initiative, we would encourage flexibility in how this can happen for long-term care facilities.  We believe strongly that in-kind efforts, such as those described above are just as important as financial contributions and should be encouraged and included as part of support for Community-Based Health.  

100.310 Standard Conditions

(K) This provision requires Holders, if eligible, to attest to their intent to participate in MassHealth.  The overwhelming majority of skilled nursing facilities currently participate in the MassHealth program. However, we continue to see instances where a provider should continue to be exempt from this requirement, such as for skilled nursing beds developed as part of certain types of continuing care retirement community (CCRC) contracts.  We would appreciate the opportunity to further discuss the applicability of this provision to SNF beds under a CCRC contract as well the need for updated sub-regulatory guidance dealing with CCRC issues.  
LeadingAge Massachusetts thanks DPH for the opportunity to submit comments.  We look forward to participating in the upcoming listening sessions and in working with DPH on the development of needed sub-regulatory guidance in the coming months.  
Sincerely, 
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Elissa Sherman, PhD
President 
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