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October 7, 2016

Monica Bharel, MD, MPH, Commissioner

Massachusetts Department of Public Health

250 Washington Street

Boston, MA  02108

re:
105 CMR 100.000, Determination of Need
Dear Commissioner Bharel:

On behalf of the Massachusetts Association of Health Plans (MAHP), which represents 17 health plans that provide health care coverage to 2.6 million Massachusetts residents, I am writing with regard to the proposed changes to the Determination of Need (DoN) regulations – 105 CMR 100.000.
We appreciate the Department’s efforts to strengthen and enhance the DoN process as it is an important tool to controlling health care costs and improving the efficiency of the health care delivery system.  A comprehensive and robust DoN program plays a critical role in ensuring that proposed new expansions or new technologies are filling a real community or delivery system need and are not duplicative of existing services or unnecessarily costly.
With the consolidation of providers that is occurring in the marketplace, it is more important than ever to make appropriate enhancements to the DoN Program.  The supply of health care resources, such as hospital beds and specialist physicians, drives demand for and utilization of those services. Given that increased supply often drives increased demand for services, and the services that are being created are often the result of new technologies and more expansive services, increased supply drives up health care costs, often without any corresponding added value to patients.  The proposed regulations strike an appropriate balance to ensure that the DoN process will improve efficiency and control cost.
The proposed regulations are an essential step to ensure expansions and new technologies result in value for employers and consumers through better care and lower costs.  Expansion efforts by academic medical centers into suburban communities have had the effect of increasing prices.  We have long advocated that the DoN process review not only the merit of individual projects, but also their impact on access, costs and quality on a regional or statewide basis.  The proposed changes to the DoN regulations will help to ensure that proposed expansions or new technologies are filling a real community or delivery system need and are not duplicative of existing services or adding to the cost of health care.

For example, the proposed changes to the definitions of DoN Required Service and DoN Required Equipment in 105 CMR 100.100 are important and necessary to ensure that new services or equipment are intended to improve health outcomes, lower costs and meet the state’s cost benchmark and aren’t being added merely to enhance bargaining power with no notable improvement in quality of care for patients.
Likewise, the proposed changes to the definition of “health priorities” is important to ensure that proposed facility expansions or adoption of new services or technologies meet the needs of the community and are consistent with the Commonwealth’s cost containment goals.

Further, the proposed addition of the term “Disaggregation” in 105 CMR 100.100 and the reference in 105 CMR 100.715(A)(4) to examine projects in the aggregate and prohibit the ability of entities from disaggregating projects to be below the capital expenditure minimum is another important change.  Premiums are tied to the prices that hospitals and other providers charge. Construction efforts, whether to conserve or restore a facility or modernize it, add to the cost of medical services and the prices that providers charge, increasing health care costs for employers and consumers.
One area for the Department to consider in this area is to strengthen the definition of “Conservation Project” in 105 CMR 100.100 either in the regulations or further guidance to ensure that those projects subject to this provision are very narrowly defined.
The proposed regulations will also help to ensure accountability by providers.  The changes taking place in the market will reshape the health care system for years to come.  Some have suggested that various facility expansions or adoption of new technologies will result in better care and improved quality for patients.  However, if these changes merely duplicate existing services, especially high tech services, it can result in over-utilization of those services and increased health care costs.  The proposed changes are a crucial tool for the DoN process to determine whether these projects represent the most efficient use of limited resources.  Further the proposed regulation will help to ensure that providers are held accountable for the changes they propose as part of the DoN process.
For example, as noted in 105 CMR 100.210 (A)(3), requiring providers to attest that they are compliant with all federal, state and local laws and regulations is important to ensure there is a level playing field among providers and that providers are in compliance with all reporting requirements.  Likewise, the provision in 105 CMR 100.735(D)(1) that a DoN shall not go into effect until the Health Policy Commission conducts its review of the proposed change will help to ensure coordination across state agencies in reviewing the impact of changes taking place in the market.
Additionally, requiring a CPA to certify that a proposed project is consistent with the state’s efforts to contain costs is an important component to ensure that entities are held accountable to the goals of making health care more affordable.  Further, requiring the entity to report at least on an annual basis as noted in a 105 CMR 100.310(L) will provide the ability to monitor whether providers are meeting those goals.
Finally, the provision requiring entities to provide a written attestation of its participation or its intent to participate in MassHealth will help to ensure that all citizens benefit from the requests to new technologies, services or expansions being proposed through the DoN.
We are concerned with the proposal in 105 CMR 100.740 related to ambulatory surgical centers as it may have the unintended impact of leading to higher costs.  The requirement that ambulatory surgical centers are either located at, affiliated with or have a joint venture with an acute care hospital may lead to higher costs by driving care through hospital systems.

As noted above, the consolidation taking place in the marketplace may result in increases in the prices charged for medical services, including those provided in ambulatory surgical centers.  Multiple studies on provider consolidation have concluded that hospital consolidation has few positive effects and many harmful ones as hospitals have assumed more market power, producing worse outcomes and higher prices for patients.

Further, as the Commonwealth has yet to address the issue of provider price variation and the market power dynamics in the delivery system, placing restrictions on ambulatory surgical centers may hamper competition, exacerbate price disparities, and lead to higher prices without any real benefit for consumers or employers.  The review should not be based on whether an ambulatory surgical center is connected with a hospital, but rather whether the entity has demonstrated its ability to improve quality and lower costs, and we would urge the Department to revise that provision to align with those goals.
Once again, we appreciate the opportunity to share our comments with you as the DoN process is an important mechanism to keeping health care affordable for consumers and employers

Sincerely,
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Eric Linzer

Senior Vice President, Public Affairs & Operations

